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XUM 


PUBLIC SERVICE COMMISSIONS. 


ALABAMA. 
Public Service Commission. 


Hucu Wuirte, President, Montgom- 
ery. 

FraNK P. MorGan, Associate Com- 
missioner, Montgomery. 

H. F. Lee, Associate Commissioner, 
Montgomery. 


LaMAR WILEY, Secretary, Mont- 
gomery. 

. F. MCDONNELL, Chief Enginee:. 

L. RITTENHOUSE, Asst. Engineer. 

*, E. SHurtiirr, Asst. Engineer. 

[. L. Cooper, Utility Accountant. 

. O. Hamesy, Railroad Accountant. 
H. ALLDREDGE, Examiner and 

Chief Rate Expert. 


moO 


Sy 





ARIZONA. 
Corporation Commission. 


W. D. CLaypooL, Chairman, Phoenix. 

Amos A. Betrs, Commissioner, Phoe- 
nix. 

LorREN VAUGHN, Commissioner, Phoe- 
nix. 


F. J. K. McBripe, Secretary, Phoenix. 
C. F. Kine, Asst. Secretary, Phoenix. 
L. G. Retr, Rate Expert. 





ARKANSAS. 
Railroad Commission. 
Ep. Harper, Chairman, Camden. 


W. E. Fioyp, Little Rock. 
Ciay S. HeNnperson, Little Rock. 


R. C. Darton, Secretary, Parkin. 





CALIFORNIA. 
Railroad Commission. 


LEoN O. WHITSELL, President, Cali- 
fornia State Bldg., Civie Center, 
San Francisco. 

Crype L. Seavey, California State 
Bldg., Civie Center, San Francisco. 

Ezra W. Decoro, San Francisco. 

Tuomas S. Loutrit, San Francisco. 

Wituiam J. Carr, Pasadena. 


H. G. MatHewson, Secretary, Cali- 
fornia State Bldg., Civic Center, 
San Francisco. 

W. J. Hanprorp, Examiner. 

Wa. T. SATTERWHITE, Examiner. 

W. R. WILLiamMs, Examiner. 

THos. M. GANNON, Examiner. 

RecinaLp L. Vauguan, Examiner. 

Il. H. RowE.i, Examiner. 

W. P. Geary, Rate Expert. 

W. C. FANKHAUSER, Financial Ex- 
pert. 

Cart I. WHeEaT, Attorney. 

k. T. McGettican, Chief Auto Stage 
Dept. 

Henry A. Frazier, Recorder. 

A. G. Mott, Chief Engineer: 

A. V. GuiLtou, Asst. Chief Engineer. 

CHARLES GrRUNSKY, Gas and Electric 
Engineer. 

M. R. MacKatt, Hydraulic Engineer. 

A. B. Fry, Teleph. & Teleg. Engi- 
neer. 

J. G. Hunter, Transportation Engi- 
neer. 

P. E. Durovr, Valuation Engineer. 

A. T. Pettey, Official Reporter. 





COLORADO. 
Public Utilities Commission. 


Orro Bock, Chairman, State Office 
Bldg., Denver. 

Daniet S. Jones, State Office Bldg., 
Denver. 

Worrt ALLEN, State Office Bidg., 
Denver. 








vl PUBLIC SERVICE COMMISSIONS. 


Joun W. FLintHam, Secretary, Den- 
ver 

W. C. Loss, Auditor and Statistician. | 

E. S. Jounson, Asst. Auditor and 


Statistician. 





CONNECTICUT. 
Public Utilities Commission. 


Ricuagp T. Hiacrns, Chairman, West 
li irtford. 

Cuas. C. ELWELL, New Haven. 

Josern W., ALsop, Avon. 


Henry F. BIiiines, Secretary, Hart- | 


ford. 
Joun L. Coriins, Attorney. 
E. Irvine Rupp, Chief Engineer. 
JoserpH P. WapuAms, Transportation 
Engine 
ARCHER 
Engines 
Epwarp 
tician. 


n 


rT. 
E. Know ton, Electrical 
rT. 





DISTRICT OF COLUMBIA. 
Public Utilities Commission. 


Joun W. Cuimpress, Chairman, Dis- 
trict Bidg., Washington. 

Harrison Brand, Jr., 
man, District Bldg., Washington. 

Cov. WirttiaAm B. Lapve, District 
Bldg., Washington. 


Eart V. Fisuer, Executive Secre- 
tarv, District Bldg., Washington. 
Raupu B. FLenanrty, Peoples Counsel. 

Byrrs McK. BacumMan, 
tion Accountant. 
J. Donatp Murray, Chief Account- 





hief Valua- 


Caprain R. G. Krotrz, Engineer. 
E. J. Miiztigan, Chief Clerk. 


FLORIDA. 
Railroad Commission. 
A. S. Weis, Chairm Tallahassee. 


FE. S. Marruews, Tallahassee. 
MaMIe G. Eaton, Tallahassee. 


FieLtp, Auditor and Statis- | 


Lewis G. Tuompson, Secretary, Tal- 
lahassee. 

r. ft. TurNBuiri, Counsel 

J. H. Tencu, Rate Expert. 

A. B. GREENE, Telephone Engineer. 

FRED PETTIJOHN, Accountant. 





GEORGIA. 
Public Service Commission. 


JAMES A. Perry, Chairman, Atlanta. 

Apert J. Wooprurr, Vice-Chairman, 
Decatur. 

WALTER R. McDonatp. Augusta. 

CALvIN W. Parker, Waycross. 

Perry T. Knicut, Valdosta. 


Rost. N. SPRINGFIELD, Secretary, At- 
lanta. 

E. M. Price, Rate Expert, Atlarta. 

S. J. Smiru, Jr., Special Attorney, 
Commerce. 

J. Houstoun JouNnsron, Consulting 
Engineer, Atlanta. 





HAWAIL. 
Public Utilities Commission. 


Watter Beart, Chairman, Honolulu. 


|} ALeEx. J. Gignovux, Honolulu, 


Vice-Chair- | 


lk. O. Boyer, Honolulu. 


J. R. Kenny, Secretary, Honolulu. 


F. H. Eaton, Auditor, Honolulu. 
\. R. Kevrier, Engineer, Honolulu. 
Witp, & Hopper, Counsel, 
Honolulu. 


SMITH, 





IDAHO. 
Public Utilities Commission. 


Voir H. Girsox, President, Boise. 
Frank E. Smiru, Boise. 
J. M. Tuompson, Boise. 


A. H. McConnetr, Secretary, Boise. 
C. J. FRANKLIN, Engineer. 
Sam’Lt L. Newron, Rate Expert. 


| J. E. McDoNNELL, Auditor. 
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PUBLIC SERVICE COMMISSIONS. vii 


ILLINOIS. 
Commerce Commission. 


P. H. Moyniuan, Chairman, Chicago. 
Hart. W. Trovittion, Herrin. 
Witnram J. Smiru, Waukegan. 
Epwarp Hl. Wricut, Chicago. 

ALEX. J. JOUNSON, Chicago. 

J. Paut Kuun, Batavia. 


Jurivs JouNnson, Secretary, Spring- 
field. 
FRANK A, 
tary. 

H. M. Starter, Transp. Rate Expert. 
W. M. HammMonpb, Chief Accountant. 


HEERMANS, Asst. Secre- 





INDIANA. 
Public Service Commission. 


F. T. SincLeton, Chairman, 401 State 
House, Indianapolis. 

J. W. McCarpie, 401 State House, 
Indianapolis. 

Howe. E Luis, 401 State House, In- 
dianapolis. 

Harvey Iilarmon, 401 State House, 
Indianapolis. 

C. F. Mecinrosu, 401 State House, 
Indianapolis. 


J. Reto McCarn, Secretary, 401 State 
House, Indianapolis. 

Harry V. Wencer, Chief Engineer. 

Wess GILbert, Acting Chief Account- 
ant. 

H. S. McNEeE vy, Chief of Tariff Dept. 

D. E. Mattuews, Chief Railroad In- 
spector. 

Wm. A. Epwarps, Director of Service 
& Motor Bus Inspector. 





IOWA. 


Board of Railroad Commissioners. 


CHARLES WEBSTER, Chairman, Wau- 
coma. 

B. M. RicHarpson, Cedar Rapids. 

Frep P. Wooprurr, Knoxville, 


|GeorscE L. McCaucuan, Secretary, 
} Des Moines. 

| J H, HeENpERSoN, Commerce Coun- 
| 

| 


|W. F. Parsons, Chief Rate Clerk. 

C. B. ELLts, Statistician. 

Geo. CHARLESWORTH, Electrical En- 
gineer. 


H. A. FRANKLIN, Signal Engineer. 

J. A. RALtS, Valuation Counsel. 

L. C. Donoilog, Superintendent, Motor 
Carrier Department. 





KANSAS. 
Public Service Commission. 


R, M. Pickier, Chairman, Topeka. 
CLARENCE SMITH, Topeka. 

Joun H. Crawrorpb, Topeka. 

W. B. Datton, Topeka. 

W. C. Mitrar, Topeka. 


C. H. Benson, Secretary, Topeka. 

J. W. Scorr, Chief Accountant. 
Joun H. FLetTcueR, Chief Engineer. 
H. R. ZIMMERMAN, Asst. Engineer. 
Joun M. Kinket, General Counsel. 
C. J. Putt, Attorney. 

Cuas. B. RANDALL, Asst. Counsel. 





KENTUCKY. 
Railroad Commission. 


Moses R. GLENN, Ist Dist. Chair- 
man, Dawson Springs. 

Oscar VEST, 2nd Dist., Carrolton. 

Tom. H. Launon, 3rd Dist., Catletts- 
burg. 


Lucite Torn, Secretary, Frankfort. 
Joun F. DuGan, Rate Clerk, Louis- 
ville. 





LOUISIANA. 
Public Service Commission. 


Francis WILLIAMS, Chairman, New 
Orleans. 
Dubey J. LEBianc, Abbeville. 


Henry JASTREMSKI, Secretary, Baton 
Rouge. 











viii PUBLIC SERVICE COMMISSIONS. 


MAINE. | JAMES Bice, New State Office Bldg., 
} Lansing 
Public Utilities Commission. Byron P. Hicks, New State Office 


Bidg., Lansing. 
Roverr H. Dunn, New State Office 
Bldg., Lansing. 
SAMUEL OpseLtL_, New State Office 
| Bldg., Lansing. 


Cuaries E. Gurney, Chairman, Au- 
gusta. 

Hersert W. TrRaFtron, Augusta, 

ALBERT GREENLAW, Augusta. 


Georce F. Gippines, Clerk, Augusta.| J. CArL Suen, Secretary, New State 
ALBERT E, LAMB, Chief Accountant. Vilice Bldg., Lansing. 
Joun E. Goopwin, Chief Engincer.| JANE THompson, Asst. Secretary. 

J. K. PeErreNGILL, Acting Chief Engi- 








neer. 
|Grove M. Rovuss, Chief Bus Inspec- 
MARYLAND. | tee 
Public Service Commission. — M. WinterMute, Chief Rate 
nspector 
. | i " 
Harotp E, West, Chairman, Munsey] FE. A. Caixtns, Statistician. 
Bldg., Baltimore. Joun J. Norman, Chief lelephone In- 
J. FRANK Harper, Munsey Bldg.,| — spector. 
Baltimore. 
Srevarr Purcett, Munsey Sldg., 
Baltimore. 
MINNESOTA. 


Railroad and Warehouse 
FrRaNK Harper, Executive Secretary, Commission. 
Munsey Bldg., Baltimore. 


Tuomas J. TiNGLEY, Peopie’s Coun- | Y- P. B. Jaconsox, Chairman, State 


| Capitol, St. Paul. 





sel. ; 
H. Cart Wor, Chief Engineer, | F. W. Maison, State Capitol, St. 
| Paul. A 
Cc. J. Lauriscn, State Capitol, St. 
Paul. 


MASSACHUSETTS. 


Commissioners of the Department |Tnos. Yarp, Secretary, St. Paul. 
of Public Utilities. gee es 7°. = 
G. G. Grant, Director of Personnel. 


Henry C. Attwitt, Chairman, 167} A. L. FLinn, Rate Expert. 


| 


State House, Boston. D. F. JURGENSEN, Engineer. 
Everetr E. Stone, 167 State House. | L. R. Birney, Statistician and Ac- 
Boston. countant. 


Leoxarp F. Harpy, 167 State House, |G. A. Youncquist, Attorney General. 
Boston. 
Lewis GOLDBERG, 167 State House, 


Boston. 
Henry G. WELLS, 167 State House, MISSISSIPPI. 


Boston. 





Railroad Commission. 
C. M. MorGan, President, Hatties- 


Anprew A. Hicurianps, Secretary, burg. : 
167 State House, Boston Wa. F. Lacrone, West Point. 
Danie F. Davies, Chief Accountant. |S. B. ALEXANDER, Rolling Fork. 

W. R. Scort, Mathiston. 





MICHIGAN. Pact D. P. Spearman, Secretary, 
Jackson. 

M. C. Moore, Rate Expert, Jackson. 

Sipney E. Doyrie, Chairman, New| EmMe GREER, Assistant Rate Expert, 
State Office Bldg., Lansing. Jackson. 


Publi- Utilities Commission. 
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PUBLIC SERVICE COMMISSIONS. ix 


MISSOURI. Joun FE. Curtiss, Vice-Chairman, 
State Capitol, Lincoln. 
Public Service Commission. | Joun H. Mitver, State Capitol, Lin- 
| coln. 


Tuomas J. Brown, Chairman, Capi- | 
tol Bldg., Jefferson City. 
ALtMon LNG, Capitol Bldg., Jefferson | 


City. I ad » . 
i —_ LEONARD D. DeENSMoRE, Secretar 
D. F. CaLree, Capitol Bldg., Jeffer- State Capitol, Lincoln y 
son City. U : “3 Pp “sae 
. —_ . . G. Powe, Rate Expert 
S. M. Hurcntson, Capitol Bldg., Jef- B . ForBES Chief Buahnees 
ferson City. Vv. L. Tay i ‘ene Maen 
: = ° . L. Taytor, Assistant Engineer. 
” —" Capitol Bldg., Jeffer- I. J. Devor, Chief Accountant. 
son itv. 


D. D. MeDonatp, Gen. Coun., Capitol Huon LaMastee, Counsel. 


Bidy., Jefferson City. 
JAMES P. PAINTER, Asst. Gen. Coun., 
Capitol Bldg., Jefferson City. 





neem NEVADA. 
| 
J. W. CAMPBELL, Secretary, Capitol | Public Service Commission. 
Bldg., Jefferson City. 
H. W. Ross, Chief Accountant. | J. F. SHauGcunNessy, Chairman, Car- 
G. B. CoLteman, Accountant. | son City. 
A. L. Hourenan, Accountant. | W. H. Simmons, Reno. 
H. B. Lysacut, Accountant. | Geo. W. Matone, Reno. 
F. M. PLake, Chief Engineer. | 
B. F. ScHaperc, Assistant Engineer. | 
Ik. Lk. Tow.es, Assistant Engineer. 


W. K. Frevpensercer, Assistant En-| Frank B. Warren, Secretary, Car- 
gineer. | son City. 

J. E. Franpers, Assistant Engineer. | 

M. M. Buriey, Assistant Engineer. 

H. E. Ropserrs, Assistant Engineer. 





NEW HAMPSHIRE. 
MONTANA. 


Public Service Commission. 
Board of Railroad Commissioners 


: “a Joun W. Storrs, Chairman, Concord. 
and Public Service Commission. 7 — er 


Frep H. Brown, Concord. 
DaNnieLt Boyrr, Chairman, Helena. MayYLanp H. Morse, Concord. 
LEonARD C. Younc, Helena. 
Lee DENNIS, Helena. 


Witt1am W. Tirrecy, Clerk-Account- 
ant, Concord. 

Francts A, Sirver, Secretary-Coun-|D. Watpo WHITE, Engineer, Concord. 
sel, Helena. | 

R. F. McLaren, Asst. Secretary. 

H. B. Scnaerer, Traffic Expert. 

Frep E. Buck, Chief Engineer. 

Grant Reep, Auditor. 











| 
| NEW JERSEY. 
| 


Board of Public Utility Commis- 
NEBRASKA. sioners. 
| Josern F. AUTENRIETH, President, 
Jersey City. 
CHARLES A. RANDALL, Chairman,! Frepertck W. GNicHTEL, Trenton. 
State Capitol, Lincoln. | CHARLES Browne, Princeton. 


State Railway Commission. 








x PUBLIC SERVICE COMMISSIONS. 


ALFRED N. Barsezr, Secretary, Tren- | Grorce R. Van NAMEE, Albany. 


ton 

Joun QO, BrceLow, Counsel, State 
House, Trenton; 1060 Broad Street, 
Newark. 

PHILANDER Betis, Chief Engineer, 
State House, Trenton; 1060 Broad 
Street, Newark. 

NATHANIEL SorMaN, Chief Account- 
ant, State House, Trenton; 1960 
Broad Street, Newark. 





State Corporation Commission. 


| 
| 
NEW MEXICO. 
| 
| 
| 


Max FeRNANDEz, Chairman, Santa] 
Fe 

Huca H. Wiirtams, Santa Fe. 

LONtracto Montoya, Santa Fe. 


J. D. FERNANDEZ, Clerk, Santa Fe. 
Cuaries Lame, Rate Clerk, Santa Fe. 
Robert C. Dow, Attorney General. 





NEW YORK. 


Department of Public Service 


Metropolitan Division (Transit 
Commission ). 


Joun FF, Grtcurist, Chairman, 270 
Madison Ave., New York City. 
Leon G. Gopiey, 270 Madison Ave., 

New York City. 
CuarRLes C. Lockwoop, 270 Madison 
Ave., New York City. 


James B. WALKER, Secretary, 270] 
Madison Ave., New York City. 

CLARENCE M. Lewis, Counsel. 

War. C. Lancaster, Chief Engineer. 

DaNteL L. TURNER, Consulting Engi 
necer, 

Frep W. Lrnpars, Chief Accountant. 





NEW YORK. 


Department of Public Service 
State Division 
Public Service Commission. 


Wittiam A, PRENDERGAST, Chairman, 
1060 State St., Albany; 120 Broad- 
way New \ or! ° 

Witt1am R. Pootey, Albany. 


|Georce R. Lunn, Albany. 


NEAL Brewster, Albany. 


Francis E. Roperts, Secretary, 100 
State St., Albany. 

CHARLZS G. BLAKESLEE, Counsel. 

CHARLES R. VANNEMAN, Chief Engi- 
neer. 

WALTER J. FITZPATRICK, Accountant. 





NORTH CAROLINA. 


Corporation Commission. 


}Witrtam T. Lee, Chairman, Raleigh. 


GeorGeE P. Pect, Raleigh. 
A. J. MAXWELL, Raleigh. 


R. O. Sevr, Clerk, Raleigh. 
V. G. WomsBie, Rate Specialist. 
SAILEY, Legal Advisor. 


es 





NORTH DAKOTA. 


Board of Railrcad Commissioners. 


|} Fay Harpine, President, Bismarck. 


C. W. McDonneLL, Bismarck. 
Ben C. LarKIN, Bismarck. 


Mary E, 
marek, 

Hore SNyver, Chief Clerk. 

r. C. Mappex, Commerce Counsel. 

kX. H. Morris, Chief Engineer. 

Cuas. F. Marrin, Statistician. 

iE. M. Henpricks, Tratlie Expert. 


PARSO..S, Secretary, Bis- 





OHIO. 

Public Utilities Commission. 
VittiaAM Kuincer, Columbus 
James W. Horrman, Columbus, 
FranK B. MAvutier, Columbus. 


J.B DUGAN, Sec retary, Columbus. 

Davip ARCHER, Asst. Secretary, Co 
lumbus. 

A. M. CALLAND, Attorney. 
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PUBLIC SERVICE COMMISSIONS. xi 


OKLAHOMA. 
Corporation Commission. 


Frep Capsuaw, Chairman, Oklahoma 
City. 

F. C. Carter, Oklahoma City. 

C. C. CHILbERS, Oklahoma City. 


E. D. Hicks, Jr., Acting Secretary, 
Oklahoma City. 

E. S. Ratuirr, Attorney for Commis- 
sion. 

Paut A. WALKER, Attorney, R. R. 
Rate Dept. 

H. E. Womack, Auditor. 

V. M. Coxe, Gas and Electric En- 


o 
5 


A. 
B. 


ineer. 
I. TnHompson, Railroad Engineer. 
Ricnarpson, Telephone Engineer. 





OREGON. 
Public Service Commission. 


Epwarp OstRANDER, Chairman, West- 
ern District, Portland. 

Hyten H. Corey, Eastern District, 
Baker. 

Louis E. 
Eugene. 


BEAN, State at Large, 


Hersert H. HaAvser, 


Salem. 


Secretary, 





PENNSYLVANIA. 
Public Service Commission. 


Wa. D. B. Atney, Chairman, Harris- 
burg. 

S. Ray Suerry, Uniontown. 

JAMES S. BeNN, Philadelphia. 

J. W. Brown, Lancaster. 

SAMUEL WALKER, Butler. 

EMERSON COLLINS, Williamsport. 

CHARLES H. YounG, New Castle. 


JoHN G. Horwoop, Secretary, Harris- 
burg. 


Joun Fox Wetss, Counsel, Harris- 
| ANTONIO ROMERO MORENO, Engineer. 


burg. 
W. Y. Brannine, Assistant Counsel, 
Williamstown. 


B. F. Morea, Chief, Bureau of Ac- 
counts and Statistics. 

E. M. VALE, Chief, Bureau of Public 
Convenience. 

F. Herbert Snow, Chief, Bureau of 
Engineering. 

Pau E, Fickenscuer, Chief, Bureau 
of Rates and Tariifs. 

Joun P. Dononry, Chief, Bureau of 
Accidents. 





PHILIPPINE ISLANDS. 
Public Service Commission. 


JUDGE MARIANO Cul, Coimmissioner, 
Manila. 

JupGe M. V. Det Rosario, Associate 
Commissioner, Manila. 

JupGeE Roman A. Cruz, Associate 
Commissioner, Manila. 


ATTORNEY Roperto ReGara, Secre- 
tary, Manila. 

VicENTE G. Manao, Naval Engi- 
neer. 

VICENTE P. MARASIGAN, Electrical 
Engineer. 

Pepro M. Tetmo, Asst. Electrical 
Engineer. 

Ir1nEo J. Reyes, Auditor. 

VICENTE SIAN MILLIzA, Attorney. 





PORTO RICO. 
Public Service Commission. 


MIGUEL A. 

Juan. 
Fitivo L: pe Hostos, San Juan. 
RicarpO NARVAEZ Rivera, San Juan. 
LeoroLpo FiGgceroa, San Juan. 
JAIME SIFRE, San Juan. 


MuNoz, President, San 


L. F. pe Vizcarronno, Secretary, San 





Juan. 


Ricaxrpo A. G’omMeEz, Attorney. 
SALVADOR ANTONETTI, Accountant. 





xii PUBLIC SERVICE COMMISSIONS. 


RHODE ISLAND. D. B. THomas, Secretary, Nashville. 
| J. O. Henney, Rate Expert. 
Public Utilities Commission. Roy H. Beever, Attorney. 


F. G. Proutt, Engineer. 
; Matcorm R. WILLIAMS, Engineer. 
| T. Gitpert Ray, Auditor. 


122 State House, Providence. 


Wittram C. Biiss, Chairman. 
Samvuet E. Hupson, Commissioner. 
Rozpert F. Ropman, Commissioner. 





. . TEXAS. 
GeorGe A. CARMICHAEL, Secretary. 
Railroad Commission. 





| 

| 

| CLARENCE E. Gttmore, Chairman, 
Austin. 


SOUTH CAROLINA C. V. Terrett, Commissioner, Austin. 


Lon A. SmitH, Commissioner, Austin. 
Railroad Commission. 


Sam C. BLeaSE, Chairman, Columbia. 

J. H. Nance, Vice-Chairman, Colum- 
bia. 

Joun C. Coney, Columbia. 

J. E. BEamcGuARD, Columbia. 

Earte R, ELLeRBE, Columbia, Pg aa Pee 

R. H. McAvams, Columbia. __ Utilities Division. 

T. H. Tatum, Columbia. | MARK MARSHALL, _Director, M ‘ete 

[fransportation Division, Austin. 

| W. A. WrEEKs, Accountant. 

Hon. CLAubE POLLARD, Attorney Gen- 

J. P. Darny, Secretary, Columbia. eral. i 

R. S. Greer, Rate Clerk. 

B. H. Barre, Gas and Electrie Engi- 
neer. 

W. W. Goopman, Superintendent, UTAH. 


Motor Transportation. 


C. F. Peret, Secretary, Austin. 

R. D. Parker, Chief Supervisor, Oil 
& Gas Division, Austin. 

L. A. GUERINGER, Engineer, Austin. 

C. L. Strong, Chief Engineer, Gas 








Public Utilities Commission. 





Ermer FE. CorrMan, President, Salt 
SOUTH DAKOTA. _, rake City. 
fnomas FE. McKay, Salt Lake City. 
Board of Railroad Commissioners. | GEORGE F. McGonacie, Salt Lake 
D. E. Brispine, Chairman, Pierre. atta 

J. J. Murpuy, Vice-Chairman, Pierre. 
J. W. RarsH, Pierre. FraNK L. OSTLER, Secretary, Salt 
Lake City. 

|Don O. Ricu, Accountant. 

E. F. Norman, Seerctary, Pierre. 
H. A. Hanson, Accountant. 
Ross MILLER, Engineer. 

R. L. Dittman, Counsel. 





VERMONT. 





Public Service Commission. 


TENNESSEE. lIenry B. Suaw, Chairman, Burling- 





. . a ton. 
Railroad and Public Utilities | j:,; ti, Porter, Wilmington. 
OmmrsssOn. irNest H. West, Dorset. 
Harvey H. Hannan, Chairman, 
Nashville. 
L. D. Hitt, Nashville. KaturRyN M. Levarn, Clerk, Mont- 
PorTER DuN Lap, Nashville. 7 pelier. 





XUM 








XUM 


PUBLIC SERVICE COMMISSIONS. xiii 


VIRGINIA. 
State Corporation Commission. 


LESTER Hooker, Chairman, Rich- 
mond. 

Louis S&S. Epes, Richmond. 

Waa. Meape Frercurer, Richmond. 


Ricnarp T. Witson, Clerk, Richmond. 

H. E. Kerner, Commerce Counsel, 
Richmond. 

C. M. CHIcHESTER, Counsel to the 
Commission, Richmond. 

G. C. Boyer, Engineer, Richmond. 





WASHINGTON. 
Department of Public Works. 


JOHN C. DENNEY, Director, Olympia. 

C. Rea Moore, Supervisor of Public 
Utilities, Olympia. 

JAMES P. NEAL, Supervisor of Trans- 
portation, Olympia. 


C. E. Van Erten, Secretary, Olympia. 

C. R. Lonercan, Chief of Traffic Di- 
vision, Olympia. 

I’. H. Crappock, Chief Engineer. 

R. E. OstRANDER, Examiner, Olympia. 





WEST VIRGINIA. 
Public Service Commission. 


I. WADE 
Charleston. 


COFFMAN, Chairman, 


C. E. NetuKen, Charleston. 


A. B. Moore, Secretary, Charleston. 
F, M. Livezey, Attorney, Huntington. 


E. V. WILLIAMSON, Statistician, 
Charleston. 
JAMES imBopEN, Chief Engineer, 


Charleston. 





WISCONSIN. 
Railroad Commission. 
Lewis E. GetrLe, Chairman, Madi- 


son. 
ApoLPH KANNEvERG, Madison, 


he R. McDonatp, Madison. 


Wa. M. DinNEEN, Secretary, Madi- 
son. 

G. C. Matuews, Director, Statistical 
and Securities Division. 

Cc. B. Haypenx, Engineer, Railroad 
and Utilities Division. 

R. V. Apams, Chief, Railroad, Traf- 
fic and Rate Division. 





WYOMING. 
Public Service Commission. 


CraupE L. Draper, Chairman, 
Cheyenne. 
FENIMORE CUATTERTON, Cheyenne. 


C. H. McWHINNIE, Cheyenne. 


W. O. CaRLETON, Secretary, Cheyenne. 
W. O. Witson, Attorney General, 





James J. Divine, Charleston. 


Cheyenne. 
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LIST OF APPEALS, REHEARINGS, AND 
MODIFICATIONS. 


Illinois. 


Re Greater Chicago Lake Water Co. P.U.R.1927C, p. 511. 

Order and certificate of convenience and necessity modified so as to 
permit the construction and operation of additional facilities in- 
cluding a tunnel and filtration plant, and on supplemental applica- 
tion for authority to issue stocks authorization of stock issue 
granted (May 23, 1928). 

Re Pekin Water Works Co. P.U.R.1928C, p. 266. 

Schedule of rates set forth in original order amended in accordance 
with stipulation (April 12, 1928). 

Re Vermilion County Teleph. Co. P.U.R.1928C, p. 160. 

Rate schedule annulled and company permitted to file a revised sched- 
ule of rates containing a rate of 25 cents per month, in addition 
to the regular exchange rate for telephone hand sets (February 29, 


1828). 


Oregon. 


te Standards for Motor Carriers, P.U.R.1928B, p. 611. 
Matter dismissed and closed upon the docket of the Commission 
(March 1, 1928). 


Pennsytvania, 


9 


Ewing v. Pennsylvania Chautauqua, P.U.R.1928C, p. 377. 
On petition for modification of Commission order, so as to postpone 
effective date of tariff, respondent required to file. post and publish 

a new tariff within thirty days from date of service of order 


(February 14, 1928). 


Wisconsin. 


Re Iron River Water, Light & Teleph. Co. P.U.R.1928C, p. 93. 
Supplementary order entered to make more evident the intent of the 
original order (March 5, 1928). 
XXXVii 











XUM 





XUM 


PUBLIC UTILITIES 
REPORTS 


20a 
ine 





MISSOURI PUBLIC SERVICE COMMISSION, 


RE PICKWICK STAGES SYSTEM. 
[Cases Nos. 5349, 5350.] 


Interstate commerce — Motor carriers — Submission to state regula- 
tion. 

1. The requirements of the Missouri Bus Law as to securing a cer- 
tificate of convenience and necessity, paying special license fees for the 
use of the road, the observance of general rules and regulations pro- 
mulgated by the Commission, and the furnishing of proper liability in- 
surance are applicable even to interstate motor carrier operation and 
do not place an undue or unjust burden upon interstate commerce, p. 
14. 


Certificates of convenience and necessity — Interstate carriers — 
Intrastate business. 
2. Full compliance with the law of a state requiring a certificate to 
do interstate business does not carry with it the right to haul intra- 
state passengers on the exclusive interstate busses, p. 16. 


Monopoly and competition — Motor carriers — Adequacy of existing 
service, 

3. A company operating interstate motor busses should not be au- 
thorized to do an intrastate business in competition with motor carriers 
and railroads successfully handling all traffic that is offered, and able 
to meet future traffic demands, when the entry of another motor carrier 
into the intrastate traffic would reduce the revenues of the existing ‘car- 
riers thereby checking their expansion and impairing their service, p. 
17. 

Rates — Jurisdiction of Commission — Motor carriers — Freight and 
express. 

4. The Commission has no jurisdiction over freight and express 
rates of motor carriers, p. 17. 

Commissions — Jurisdiction — Conflict with municipal powers — 
Motor carriers. 
5. The Commission does not attempt to assume the powers that 
P.U.R.1928B. 1 
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have been reserved by the state to the various municipalities with re 
spect to the regulation of motor carriers, p. 18. 


[December 22, 1927.] 


Aprprications for certificates of convenience and necessity 
permitting the operation of motor busses as common carriers of 
passengers, baggage, and express for hire; applications for au- 
thority to operate interstate service approved subject to com- 
pliance with Missouri Bus Law, and applications otherwise de- 


nied. 


Porter, Commissioner: These cases are before the Commis- 
sion upon the filing of applications by the Pickwick Stages 
System, a corporation, hereinafter called the applicant, for cer- 
tificates of convenience and necessity to operate motor busses 
as a common carrier of passengers, baggage, and express, for 
hire over the public highways of the state of Missouri from and 
including Kansas City, Missouri, over state highway designated 
as State Route U. S. 71 through intermediate points to and in- 
eluding Joplin, Missouri, and also from and including the city 
of St. Louis, Missouri, over state highway designated as State 
Route U. S. 66 through intermediate points to and including 
Joplin, Missouri. Many protests were received and the cases 
were set for formal hearing on September 6, 1927 at the offices 
of the Commission at Jefferson City, Missouri. At this hearing 
the cases were consolidated and when not completed were con- 
tinued to September 29, 1927, at the same location for further 
hearing. The cases were finally submitted after oral argument 
on October 21, 1927, and are now before us for a decision. 

The appearances at these hearings were as follows: for the 
upplicant O. J. Page of Springfield; for the protestants J. F. 
Green of St. Louis and Otto and Potter of Jefferson City for 
the Missouri Pacifie Railroad Company; C. H. Skinker, Jr., 
of St. Louis and R. W. Hedrick of Jefferson City for the St. 
Louis-San Francisco Railway Company; L. M. Crouch, Jr., of 
Harrisonville for the Brown Brothers Bus Company, T. J. 


Roney of Webb City and A. L. McCawley of Carthage for R. A. . 


MeCartney and Coin Combs doing business as the Albatross 


Bus Line, Phil Donnelly of Lebanon and Leonard Walker of 
P.U.R.1928B. 
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Springfield for the Missouri Stage Lines, A. L. Sheppard of 
Watts and Gentry, St. Louis, for the American Railway Express 
Company, M. T. Fullington, General Chairman, for the Order 
of Railroad Telegraphers, Frisco Division 32, and D. D. Me- 
Donald and FE. 8. Austin for the Commission. 

For the sake of brevity we will hereafter designate the route 
that applicant proposes to traverse from Joplin to Kansas City 
as the Kansas City route and for like reason the route from 
Joplin to St. Louis as the St. Louis route. 

The petition alleges that the principal office of the applicant 
is 1725 East Seventh street, Los Angeles, California; that the 
motor vehicles to be used consist of the latest model of Standard 
and inter-city type of stages with a seating capacity ranging 
from 14 to 26 passengers, as the demands of the service require; 
that the applicant is the greatest combined manufacturer and 
operator of motor busses, as a common carrier for hire, in the 
United States; that it owns and operates motor bus transporta- 
tion covering over 5,000 miles of routes in Oregon, California, 
Arizona, New Mexico, and Texas with joint passenger traffic 
arrangements to all points of interest and importance in said 
states and to all points of interest and importance in the state 
of Washington and to Vancouver, British Columbia; that appli- 
cant now proposed to extend this through service from Amarillo, 
Texas, its present eastern terminus, to Kansas City, Missouri 
via Oklahoma City, Tulsa, Joplin, and intermediate points over 
United States No. 71 Highway; and also from said eastern ter- 
minus to St. Louis, Missouri, via Oklahoma City, Tulsa, Joplin, 
Springfield, Rolla, and intermediate points over United States 
No. 66 Highway, known as the “Main Street of America’; that 
the rates charged will be a saving of $18.75 on a one-way ticket 
between St. Louis and Los Angeles; and that the petitioner is 
incorporated under the laws of the state of California and is 
licensed to do business in the state of Missouri. 

The applicant alleges that the following are the names of all 
persons, firms, or corporations now furnishing similar service on 
the Kansas City route: Kansas City Southern Railway Com- 
pany, Missouri Pacific Railway Company, St. Louis & San 
Francisco Company, American Railway Express Company, 
P.U.R.1928B, 
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Brown Brothers Bus Company, and the Springfield-Joplin Bus 
Company. Applicant further alleges that the following are the 
corresponding names for the St. Louis route: St. Louis & San 
Francisco Railway Company, American Railway Express Com- 
pany, Springfield-St. Louis Bus Company, Springfield-Joplin 
Bus Company, and the St. Louis-Manchester Bus Company. 

The petitions further state that the applicant relies upon the 
following conditions to justify the issuance of said certificates ; 
—the physical property of applicant, the financial rating of 
applicant as an added guarantee of safety and protection, the 
saving in time to the travelling public, the improvement over oth- 
er lines in the sanitary conditions of applicant’s property, the 
saving in money to its patrons, the opportunity offered to the 
travelling public of the far West to visit Missouri and vice 
versa, the extensive lines of the applicant, the growing demand 
for this mode of travel, the populous territory through which 
the route is laid guaranteeing sufficient patronage to insure the 
suecess of the enterprise, and the opportunity offered to the trav- 
elling public to better view the points of interest. 

The petitions prayed for the issuance of certificates of con- 
venience and necessity to operate as an interstate and intrastate 
common carrier of passengers, baggage, and express over the 
routes herein described. At the second hearing on September 
29, 1927, the prayer was amended in regard to intrastate service 
to read as follows: “and to carry intrastate passengers, baggage, 
and express for hire on said interstate motor busses only—”. 

The applicant filed in the present cases the following exhibits: 

Exhibit 1. Illustrated advertising folder of the applicant 
company. 

Exhibit 2. Applicant’s balance sheet at the close of business, 
December 31, 1926. 

Exhibit 3. Recapitulations of applicant’s revenues and ex- 
penses for the month of June, 1927. 

Exhibit 4. Applicant’s financial statement and annual report 
to stockholders for 1926. 

Exhibit 5. Blue-print of the St. Louis route. 

Exhibit 6. Blue-print of the Kansas City route. 

P.U.R.1928B, 
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Exhibit 7. Certificates of mileages in Joplin, Carthage, 
Springfield, and St. Louis. 

Exhibit 8. True copies of applicant’s articles of incorpora- 
tion and amendments thereto, certified to by the secretary of 
state, state of California. 

Exhibit 9. Carbon copy of letter, unsigned, relative to va- 
rious United States highways and their connections. 

Exhibits 10 to 21 (inclusive). Photographs of types of equip- 
ment that applicant uses over its lines and of types of buildings 
owned or used as stations. 

Exhibit 22. Copy of Springfield, Missouri, newspaper giv- 
irg details of mass meeting of Frisco employees to protest opera- 
tion of applicant’s busses. 

Exhibit 23. Copy of applicant’s acceptance of terms and con- 
ditions of permit No. 4624 issued September 27, 1927, under 
which applicant received permission to operate a bus line over 
various streets in St. Louis, Missouri. 

Exhibit 24. Certified copy of applicant’s license to do busi- 
ness in the state of Missouri. 

Exhibit 25. Applicant’s permit to operate over the streets 
of Joplin, Missouri. 

Exhibit 26. Applicant’s permits to operate on the Kansas 
City route and on the St. Louis route over the streets of Car- 
thage, Missouri. 

Exhibit 27. Applicant’s permit to operate over the streets of 
Springfield, Missouri. 

Answers and briefs were filed in the application for the Kan- 
sas City route by the Missouri Pacific Railroad Company, the 
St. Louis-San Francisco Railway Company, the American Rail- 
way Express Company, the city of Joplin, the city of Carthage 
and the city of Kansas City. At the hearing counsel appeared 
in the interests of the Brown Brothers Bus Company and of the 
Albatross Bus Line (R. A. McCartney and Coin Combs). 

Answers and briefs were filed in the application for the St. 
Louis reute by the Missouri Pacific Railroad Company, the St. 
Louis-San Francisco Railway Company, the American Railway 
Express Company, the city of Joplin, the city of Carthage, the 
city of Springfield, the city of St. Louis, the Albatross Bus Line 
P.U.R.1928B. 
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(R. A. McCartney and Coin Combs), the Missouri Stage Line, 
and the Order of Railroad Telegraphers. 

Without going into details of the answers of the railroads in 
the two cases these allege, in general, the following: that the 
railroad companies have operated and now operate lines of rail- 
road across the state of Missouri between Joplin and Kansas 
City and between Joplin and St. Louis; that said lines of rail- 
road furnish adequate, sufficient, dependable, and satisfactory 
transportation facilities by rail between said cities and to all 
intermediate points; that the transportation service to be given 
by applicant will not, be serving the publie convenience and 
necessity; that said railroads have been largely instrumental in 
developing this section of the state of Missouri; that said rail- 
roads pay large taxes to the state of Missouri and have large 
payrolls which are distributed to many thousands of employees 
who reside in the state and spend the major portion of said 
payrolls within the state; that the passenger traffic of said rail- 
roads has suffered a material decrease within recent years; and 
that the competition of applicant will still further reduce said 
passenger traffic to the serious detriment of the revenues and 
therefrom the service of said railroads. 

The answer of the American Railway Express Company states 
that the statute recently passed and relating to motor carriers, 
is the only statute of the state of Missouri relating to the opera- 
tion of said motor carriers and that said statute confers no 
jurisdiction upon this Commission to issue to applicant a cer- 
tificate of convenience and necessity to transport express or 
freight within said state of Missouri on said applicant’s motor 
vehicles. Wherefore, said American Railway Express Company 
prays this Commission for an order dismissing, in so far as it 
may relate to the transportation of express or freight, the appli- 
cation of the applicant. 

The city of Kansas City and the city of St. Louis made an- 
swers in all details similar to those heretofore made in previous 
eases before this Commission. Briefly these answers state that 
the Commission is without jurisdiction to grant any certificate 
of convenience and necessity for such part of the routes as lay 
within the corporate limits of said cities. Said answers state 
P.U.R.1928B, 
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that the applicant has not received the consent of a franchise 
or permit of either of said cities for the operation of said appli- 
cant within said cities. Said answers further state that the 
power to grant such franchise or permit was expressly reserved 
to said cities by the provisions of the Motor Bus Act and that 
said franchise or permit must be obtained from said cities in 
eccordance with and under the provisions of ordinances of said 
cities and that such franchise or permit is a condition precedent 
to the operation of said applicant within the corporate limits of 
said cities. 

The answers of the city of Joplin, the city of Carthage, and 
the city of Springfield waived any objection to the operation of 
the applicant over the streets and within the corporate limits of 
said cities. Said answers, however, did not waive any authority 
that said cities might have as municipalities. 

The answers of the Albatross Bus Line and the Missouri 
Stage Line will be joined and stated briefly. These answers 
allege that the respective bus companies have been in continuous 
operation for a long time prior to the filing of the application 
in the present case; that said bus companies are now operating 
over the route which applicant proposes to traverse; that said 
bus companies have filed applications for certificates of conven- 
ience and necessity for their respective routes; that said bus 
companies are giving and will continue to give adequate, effi- 
cient, and satisfactory service over said routes; and that the 
granting of permission to applicant to parallel their operations 
will do them irreparable injury. 

The answer of the Order of Railroad Telegraphers alleges, in 
general, the following: that it represents 1,375 employees of 
the Frisco working as agents, agent-telegraphers, telegraphers, 
etc., of whom 402 are residents of the state of Missouri; that 
bus and truck competition has already forced the closure of many 
railroad stations thereby forcing members of their organization 
out of regular employment; that a closed station is detrimental 
to the best interests of the communities involved ; that the grant- 
ing of the application in this case would tend to close still more 
railroad stations with its resultant evils; that bus and truck 


lines are jeopardizing the welfare of all railroad employees; that 
P.U.R.1928B, 
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said railroad employees live along the lines of the railroad and 
pay state and county taxes and contribute to the general welfare 
of the various communities; that the continued operation of 
existing railroad service and the continuance in regular employ- 
ment of the railroad’s employees would be of more good and 
benefit to the general welfare of the various communities and 
the state than would that of the substituted bus service; and 
that the certificate herein should not be granted until such time 
as the laws of the state of Missouri provide fees for the operation 
of this traffic commensurate with the value thereof together with 


the cost of the upkeep of the highways under traffic such as is 


The / ‘acts. 


The applicant in this case has operated for many vears along 
the Pacitie coast and mainly in the state of California. It was 
testified that it is the only motor carrier operating along the 
coust in the state of California, and that it has purchased all 
other motor carriers which formerly operated in this territory. 
The Pickwick Stages System is a subsidiary to the Pickwick 
Corporation, which is a manufacturing and holding company. 
The parent company manufactures the bodies and some of the 
chassis in their plant at Los Angeles, California. The motor 
and the rest of the chassis are bought from the Mack Company. 

The parent Pickwick Corporation was incorporated under the 
laws of California. The Pickwick Stage Lines, the applicant 
in this case, was incorporated under the laws of Nevada. The 
«pplicant makes connections on the coast with other bus lines 
that go to points of interest, and also to bus lines with final 
destination at Vancouver, British Columbia. Commencing a 
few years back, it started extending its lines to the east, and at 
the time of the hearing the eastern terminus of the line was 
Amarillo, Texas. From there it is proposed to extend the sys- 
tem through Okiahoma City and Tulsa, Oklahoma, and a corner 
of Kansas, and though the state of Missouri to St. Louis, where 
it will make connections with lines which will ultimately carry 
it to the Atlantic seaboard. 

In applying for a certificate of convenience and necessity to 
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operate the Kansas City route and the St. Louis route, witness 
for appiicant stated that the petition was not exactly clear as 
tc their purposes. Said witness stated that they did not pro- 
pose to put on any local cars, but that all intrastate passengers 
would be carried on interstate busses when seats for same were 
available. Upon cross examination, he stated that the company 
would conform to the requirements of the Missouri Law, and 
should it be necessary to do so, would place in operation extra 
equipment to take care of any overflow loads of intrastate travel. 
Witness stated that the surveys of this route have been made 
many years previously, and that it had been resurveyed as 
recently as the month of June, 1927, and that it was the opin- 
ion of the applicant company that there was sufficient travel 
to justify the operation of these busses. Witness also stated 
that it would be necessary, in order to make an adequate return, 
to have the permission to carry intrastate passengers. Witness 
did not think that the interstate operation alone would give suf- 
ficient revenue to justify the operation. This witness also stated 
that the application for the Kansas City route did not give the 
exact manner in which said route would be operated. Witness 
stated that they would probably run a shuttle bus from Carthage, 
Missouri, to Kansas City, Missouri, making connections at Car- 
thage with their interstate busses. 

This witness likewise testified that the applicant was a $10,- 
000,000 corporation, and that it had been in successful operation 
and paying about 8 per cent dividends for several years. At- 
tention was called to the type of busses which they proposed to 
place on this route in Missouri. It was testified that there would 
be six of these busses with reclining chairs, lavatories, and ice 
water. It was further testified that when the traffic justified 
it they would place in operation their deck and a half motor 
cars, which carry a steward who serves hot drinks and sand- 
wiches. 

It was further testified that there would be no stops at the 
local points except on signal. It was also further testified that 
there would be no intrastate passenger business done on the 
Kansas City route between Kansas City, Missouri, and Nevada, 
Missouri. 

P.U.R.1928B, 
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One witness for applicant testified that it was his opinion that 
the interstate operation could be carried on without the consent 
of the Commission. 

The applicant had several witnesses who testified that they 
thought the granting of a certificate of convenience and necessity 
to the applicant would be a great convenience to the people 
slong the routes that it proposes to operate. These witnesses, 
in some instances, testified to the adequacy and efficiency of 
the present bus companies operating over these routes but stated 
that they would like to have the additional line. 

One witness for the applicant was the secretary of U. S. 66 
llighway Association. He testified to the manner in which the 
applicant advertises the points of interest along its routes, and 
thought that it would be of great advantage to the state of Mis- 
souri to have the benefit of this advertising as it would bring 
many people into Southwest Missouri. 

The testimony shows that the correct mileages of the Kansas 
City route are as follows: Kansas City 9.57 miles; Belton 0.30 
nilles; Peculiar 0.40 miles; Harrisonville 1.00 miles (detour) ; 
Butler 0.40 miles; Nevada 0.60 miles; Sheldon 0.40 miles; 
Carthage 0.70 miles; Joplin 4.50 miles; Jackson county 10.159 
miles; Cass County 31.727 miles; Bates county 29.069 miles; 
Vernon county 30.810 miles; Barton county 20.043; and Jasper 
county 12.447 miles. The mileages for Kansas City, Carthage, 
Joplin, and the counties are certified. With the exception of 
Kansas City and Carthage the State Highway Department 
maintains the entire route. The mileages for the other cities 
are taken from speedometer readings and are included in the 
mileages given for the counties. The total mileage of said route 
from Kansas City to Carthage and inclusive of said cities is 
145.425 miles. 

The testimony further shows that the correct mileages for 
the St. Louis route are as follows: Joplin 4.50 miles; Webb 
City 2.30 miles; Carterville 1.50 miles; Carthage 1.60 miles; 
Avilla 0.10 miles; Springfield 6.00 miles; Strafford 1.30 miles; 
Lebanon 0.50 miles; Waynesville 0.43 miles; Rolla 1.03 miles; 
St. James 0.90 miles; Cuba 0.40 miles; Bourbon 0.30 miles; 
Sullivan 1.10 miles; Stanton 0.70 miles; St. Louis 8.86 miles; 
P.U.R.1928B, 
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Jasper county 31.824 miles; Lawrence county 25.055 miles; 
Greene county 27.620 miles; Webster county 22.936 miles; 
Laclede county 34.186 miles; Pulaski county 29.632 miles; 
Phelps county 34.647 miles; Crawford county 23.751 miles; 


on © 


Franklin county 37.502 miles; and St. Louis county 24.400 
miles. The mileages for Joplin, Carthage, Springfield, St. 
Louis and the counties are certified. With the exception of the 
four cities whose mileages are certified, the State Highway De- 
partment maintains the entire route. The mileages for the re- 
maining towns are taken from speedometer readings and are 
included in the mileages for the counties. The total mileage 
of said route from the Missouri-Kansas state line to the St. 
Louis terminus and inclusive of the mileages in Joplin, Carth- 
age, Springfield, and St. Louis is 312.513 miles. 

The protestant railroads introduced witnesses who testified 
to the adequacy of their service and to the general manner in 
which motor travel and motor bus travel have reduced the num- 
ber of passengers carried. Witnesses for the railroads likewise 
testified to the amount of taxes paid to the state by railroads and 
to the number of employees of the railroads living in Missouri, 
and to the size of the payrolls paid to said employees. 

Witness for the Order of Railroad Telegraphers testified that 
many stations have been closed, and that this had caused many 
of the members of their order to be thrown out of employment. 
He further stated that further increase in motor traftic would 
mean further reduction in passenger service and the consequent 
closing of many more stations. He claimed that this would 
be injurious to the welfare of the communities affected, and like- 
wise because more people in train service would be affected than 
those in bus service, it would eventually react against the state 
itself. 

Witnesses for the protestant bus companies testified to the 
adequacy and sufficiency of the present service between Joplin 
and Springfield and between Springfield and St. Louis. It was 
testified that these operators had started with small equipment, 
but that as the roads grew better they had increased the size 
and quality of the equipment, and that they had every reason 
to believe that when traflic demanded it said operators would 
P.U.R.1928B. 
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place upon the routes the latest in motor bus equipment. It was 
testified that these operators were particularly careful to see that 
all passengers were carried, and that in case of overflow pas- 
sengers and no reserve equipment at the point where said pas- 
“igers present themselves, said operators would hire private 


SCliLe 


uutomobiles in order that none would be left behind. It was 
testified that the drivers of the motor busses now in operation 
were careful and courteous. It was testified that the service 
was regular and dependable, and that they maintain the sched- 
ules that have been published. These witnesses were of the 
opinion that should it become necessary to install additional 
equipment over these routes the present operators should have 
the first opportunity to supply such need. 


Conclusions. 


The Commission finds from the evidence in this case that 
there are certain facts which stand forth almost undisputed. 
Said facts are as follows: that the applicant company is finan- 
cially and technically able to give the service applied for; that 
the equipment of applicant is slightly more luxurious than that 
of existing bus companies; that the railroads and the existing 
bus companies give ample service to satisfy the existing intra- 
state needs; and that the existing bus companies apparently have 
the full confidence of the communities which they serve and 
have shown a commendable spirit of enterprise in increasing and 
improving their service as rapidly as the road conditions and the 
demands of traffic warranted. The question for decision resolves 
itself into three parts. First, has this Commission authority 
under its statute and the general law of the land to demand as 
a prerequisite that it shall issue a certificate of convenience and 
necessity before the commencement of interstate operation of 
busses over the highways of the state of Missouri? Second, are 
interstate and intrastate so hopelessly commingled that authority 
for one could not be given without including authority for the 
other? Third, should a new company be allowed to traverse 
10utes already adequately served because said company’s equip- 
ment is slightly more luxurious? 

This Commission derives its jurisdiction over motor carriers 
P.U.R.1928B, 
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from the Missouri Bus Law which was passed by the 54th Gen- 
eral Assembly of the state of Missouri. This act contains the 
following language: 

Section 1. (b) “The term ‘motor carriers’ when used in this 
act means any person, firm, corporation, lessee, trustee, or re- 
ceiver operating any motor vehicle with or without trailer or 
trailers attached, upon any public highway for the transporta- 
tion of persons for hire between fixed termini over a regular 
route, whether within one city or otherwise even though there 
may be periodical or irregular departures from said termini or 
route.” 

Section 2. “The Public Service Commission is hereby vested 
with power and authority, and it shall be its duty to license, 
supervise, and regulate every motor carrier in this state, to fix 
or approve the rates, fares, charges, classifications, and rules and 
regulations pertaining thereto;—and to supervise and regulate 
motor carriers in all matters affecting the relationship between 
such common carriers and the travelling public. The Public 
Service Commission shall have power and authority by general 
crder or otherwise to prescribe rules and regulations governing 
all such motor carriers. . . .” 

Section +. “It is hereby declared unlawful for any motor 
carrier to operate or furnish service within this state, without 
first having obtained from the Commission a certificate declar- 
ing that public convenience and necessity will be promoted by 
such operation. . . . In determining whether or not a cer- 
titicate of convenience and necessity should be issued, the Com- 
rtission shall give reasonable consideration to the transportation 
service being furnished by any railroad, street railway, or motor 
OM 6 a s 

Section 6. “In addition to the regular license fee imposed 
on all motor vehicles in this state, and its personal property tax, 
every motor carrier shall at the time of the issuance of a cer- 
tificate of convenience and necessity, and annually thereafter 
on or between January Ist and January 15th of each calendar 
year, pay to the state treasurer of the state of Missouri the fol- 
lowing annual license fee for the maintenance and repair of the 
public highways; . . . Provided, that where a motor carrier 
P.U.R.1928i3, 
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is operating a route in this and an adjoining state and the total 
mileage of said route in Missouri is ten miles or less, the license 
fees shall be one-third of the license fee as set out in this section. 
. « . The Commission, upon the issuance of a license for any 
vehicle, as defined in this act, shall notify the state treasurer who 
shall receive the license fee for such vehicle and shall also notify 
the state treasurer of number of lineal miles of route used by 
the owner of that vehicle and the number of miles in which it 
operates on state roads, the number of miles it operates on county 
roads and the number of miles it operates on city roads not main- 
tained by the State Highway Commission and the state treas- 
urer shall distribute and credit to the State Highway Commis- 
sion and to the proper county or city in the proportion that the 
number of lineal miles of route used by the taxed motor vehicle 
in each case bears to the total number of lineal miles of route 
over which such carrier operates and the said funds so derived 
from said license shall be used for the maintenance and repairs 
of the highways and streets over which said carrier operates. 


99 


Section 7. *“No certificate of convenience and necessity shall 
be issued by the Public Service Commission to any motor car- 
rier until and after such motor carrier shall have filed with, and 
the same has been approved by the Commission of this state, a 
liability insurance policy or bond . . . in such sum and 
upon such conditions as the Commission may deem necessary 
to adequately protect the interests of the public with due regard 
tc the number of persons and amount of property involved, 
which liability insurance shall bind the obligors thereunder to 
make compensation for injuries to persons and loss of or damage 
to property resulting from the negligent operation of such motor 
carrier. - 

Section 13a. “It is hereby declared that the legislation herein 
contained is enacted for the sole purpose of promoting and con- 
serving the interests and convenience of the travelling public. 
” (Italics our own.) 

[1] The applicant in the present case is a motor carrier with- 
in the meaning of the definition given above in § 1. As such, 
it is subject to the jurisdiction of this Commission in all matters 
P.U.R.1928B, 
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affecting its relationship with the travelling public. It is sub 
ject to such rules and regulations as this Commission may pre- 
scribe for operations within the state of Missouri. It must se- 
cure from this Commission a certificate of convenience and ne- 
cessity as a prerequisite to operation within the state. It must 
pay in addition to the regular license fee and property tax an 
annual license fee for the maintenance and repair of the public 
highways. It shall not receive a certificate of convenience and 
necessity until it furnishes satisfactory evidence, either by de- 
positing a liability insurance policy with the Commission, or 
other means, of its ability to make compensation for injuries 
to persons and loss or damage to property resulting from the 
negligent operations of its motor vehicles. 

In considering the interstate character of applicant’s opera- 
tions the question arises, do the above provisions go beyond the 
authority of the state as it is limited by the provisions of para- 
graph 8, article 1 of the Federal Constitution. The Commis- 
sion is of the opinion that they do not. 

“An interstate bus operation is different in many respects 
from interstate operations by rail transportation companies. 
The bus operation involves the use of public highways of the 
state and of the streets of incorporated cities and villages. Such 
use of highways and streets not only deteriorates the highways, 
thereby increasing the cost of maintenance, but involves the 
much more important consideration of the dangers incident to 
traffic congestion.” (Cannon Ball Transp. Co. v. Public Utili- 
ties Commission, 113 Ohio St. 565, P.U.R.1926C, 564, 567, 
149 N. E. 713.) 

The United States Supreme Court has clearly outlined the 
regulatory powers of the state in Clark v. Poor, — U. 8S. —, 
71 L. ed. —, P.U.R.1927D, 346, 348, 47 Sup. Ct. Rep. 702. 
The language is as follows: 

“The plaintiffs claim that, as applied to them, the act involves 
the Commerce Clause of the Federal Constitution. They insist 
that, as they are engaged exclusively in interstate commerce, 
they are not subject to regulation by the state; that it is without 
power to require that before using its highways they apply for 
and obtain a certificate; and that it is also without power to 
P.U.R.1928B. 
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impose, in addition to the annual license fee demanded of all 
persons using automobiles on the highways, a tax upon them, 
under #614—94, for the maintenance and repair of the high- 
ways and for the administration and enforcement of the laws 
governing the use of the same. The contrary is settled. The 
highways are public property. Users of them, although engaged 
exclusively in interstate commerce, are subject to regulation by 
the state to ensure safety and convenience and the conservation 
of the highways. Morris v. Duby, No. 372, decided April 18, 
1927, — U. 8S. —, 71 L. ed. —, 47 Sup. Ct. Rep. 548. Users 
of them, although engaged exclusively in interstate commerce, 
may be required to contribute to their cost and upkeep. Com- 
mon earriers for hire, who make the highways their place of 
business, may properly be charged an extra tax for such use. 
Hendrick v. Maryland, 235 U. 8. 610, 59 L. ed. 385, 35 Sup. 
Ct. Rep. 140; Kane v. New Jersey, 242 U. S. 160, 61 L. ed. 
272, 37 Sup. Ct. Rep. 30; Hess v. Pawloski, No. 263, decided 
May 16, 1927, — U. S. —, 71 L. ed. —, 47 Sup. Ct. Rep. 
632. Compare Packard v. Banton, 264 U. S. 140, 144, 68 L. 
ed. 596, 44 Sup. Ct. Rep. 257.” (Italics our own.) 

The opinion that the requirements of the Missouri Bus Law 
as to securing a certificate of convenience and necessity, as to 
paying special license fees for the use of the road, as to the 
observance of general rules and regulations promulgated by this 
Commission and as to the furnishing of proper liability in- 
surance to care for injuries and property damage to other users 
of the highways are applicable even to interstate motor carrier 
operation and will not place an undue or unjust burden upon 
interstate commerce. 

(2] The applicant in its brief filed in these cases stated that 
full compliance with the law to obtain a certificate to do inter- 
state business, should carry with it the right to haul intrastate 
passengers on the exclusive interstate busses. The Commission 
cannot agree with this contention. Applicant cites the decision 
of the United States Supreme Court in Interstate Busses Corp. 
v. Holyoke Street R. Co. (273 U. S. —, 71 L. ed. 319, P.U.R. 
1927, 46, 47 Sup. Ct. Rep. 298). The language of the Court 
in this decision is applicable to these cases and is as follows: 


P.ULR.192sB. 





XUM 





XUM 


RE PICKWICK STAGES SYSTEM. 17 


“Tt is not shown that the two classes of business are so com- 
mingled that the separation of one from the other is not rea- 
sonably practicable or that appellant’s interstate passengers may 
not be carried efficiently and economically in busses used exclu- 
sively for that purpose or that appellant’s interstate business is 
dependent in any degree upon the local business in question. 
Appellant may not evade the act by the mere linking of its 
intrastate transportation to its interstate or by the unnecessary 
transportation of both classes by means of the same instrument- 
alities and employees.” That this is sound doctrine cannot be 
denied for to hold otherwise would render futile all efforts of the 
state to regulate intrastate motor carrier operation when same 
was connected with interstate commerce and further would make 
it extremely difficult for the state to control its highways in 
the interests of the public welfare and safety. 

[3] Applicant’s applications, with the exception of that por- 
tion of the Kansas City route which lies between Carthage and 
Nevada, cover routes already being served by intrastate motor 
carriers. The uncontradicted testimony in these cases shows 
that said motor carriers have been operating for a long period 
and have increased and improved their service as rapidly as 
the conditions of the road and the demands of traffie warranted. 
Said testimony further shows that at times of unusual traffic 
demands, said motor carriers have made extraordinary efforts 
and have been successful in handling all passenger traffic that 
was offered. The whole history of said intrastate motor carriers 
is such as to give this Commission assurance of their good faith 
and a right to expect that all reasonable future demands of traffic 
in their territories will be cared for. In view of all the facts 
presented in these cases, the Commission believes that the entry 
of another motor carrier into this intrastate traffic would reduce 
the revenues of the existing motor carriers thereby checking 
their expansion and impairing their service. The Commission 
is, therefore, of the opinion that the best interests of the travel- 
ling public will be served by the denial of the application in so 
far as it applies to intrastate passenger traffic. 

[4] The protests of the American Railway Express Com- 
pany are well founded. This Commission has no jurisdiction 
P.U.R.1928B. 2 
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over the transportation of freight and express by motor carrier 
and it will therefore deny the request for approval of the freight 
and express rates filed in these cases. 

[5] The answers of the city of Kansas City and the city of 
St. Louis are similar to those that have been discussed in pre- 
vious cases. The applicant filed an alleged copy of its accept- 
ance of a permit from the Board of Public Service to traverse 
certain streets in the city of St. Louis. The Commission will 
not discuss this conflict between the testimony of the applicant 
and the statements of counsel for St. Louis in the intervening 
petition and the brief filed in these proceedings. In previous 
cases the question raised by said cities has been discussed at 
length. In these cases the Commission will briefly reiterate the 
statements previously made, that is, that it has not in any pre- 
vious case, nor will it in this or any future case attempt to 
assume the powers that have been reserved by the state to the 
various municipalities. 

After full consideration of all pertinent facts the Commis- 
sion is of the opinion that the application in so far as it applies 
to intrastate transportation of passengers should be denied. The 
Commission is of the further opinion that the exclusively inter- 
state operation of applicant’s busses will not be unduly hazardous 
nor cause undue congestion on the state highways. The Com- 
mission, therefore, upon the filing with it of proper liability in- 
surance policies to protect other travellers and property along 
the state highways in case of injury from negligent operation 
of applicant’s busses and upon the payment of the fees provided 
for in the Missouri Bus Law, will issue its certificate of conven- 
ience and necessity for the interstate operation of applicant’s 
busses over the highways of the state of Missouri. 

An order in keeping with the above will issue. 


Ing and Calfee, Commissioners, concur; Brown, Chairman, 
concurs in results; Hutchison, Commissioner, absent. 


Note.—Jurisdiction of State or Interstate Commerce. 
I. Jurisdiction of the state. 
In Morris v. Duby, No. 372, U. 8S. Adv. Ops. Oct. Term, 1926, p. 


647, April 18, 1927, it was held that a highway commission might 
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limit the maximum load of a motor truck operated upon a Federal 
aid highway. Mr. Chief Justice Taft said: “An examination of the 
acts of Congress discloses no provision, express or implied, by which 
there is withheld from the state its ordinary police power to con- 
serve the highways in the interest of the public and to prescribe such 
reasonable regulations for their use as may be wise to prevent in- 
jury and damage to them. In the absence of national legislation 
especially covering the subject of interstate commerce, the state may 
rightly prescribe uniform regulations adapted to promote safety 
upon its highways and the conservation of their use applicable alike 
to vehicles moving in interstate commerce and those of its own citi- 
zens. Hendrick v. Maryland, 235 U.S. 610, 622, 59 L. ed. 385, 390, 
35 Sup. Ct. Rep. 140; Kane v. New Jersey, 242 U. S. 160, 167, 61 
L. ed. 222, 226, 37 Sup. Ct. Rep. 30. . . . The mere fact that 
a truck company may not make a profit unless it can use a truck 
with load weighing 22,000 or more pounds does not show that a 
regulation forbidding it is either discriminatory or unreasonable. 
That it prevents competition with freight traffic on parallel steam 
railroads may possibly be a circumstance to be considered in de- 
termining the reasonableness of such a limitation, though that is 
doubtful, but it is necessarily outweighed when it appears by de- 
cision of competent authority that such weight is injurious to the 
highway for the use of the general public and unduly increases the 
cost of maintenance and repair. In the absence of any averments 
of specific facts to show fraud or abuse of discretion, we must ac- 
cept the judgment of the highway commission upon this question 
which is committed to their decision as against merely general aver- 
ments denying their official finding.” 

A provision of the New York Public Service Commission Law 
relating to the electrification of railroads in certain cities, and giv- 
ing the Commission the power to prescribe equipment, conflicts with 
Federal statutes authorizing the Interstate Commerce Commission 
to prescribe the design, construction, and material of locomotive, and 
to supervise the rolling stock of interstate railroads and is, there- 
fore, invalid. Staten Island Rapid Transit R. Co. v. Public Service 
Commission, 16 F. (2d) 313, Sept. 9, 1926. 

P.U.R.1928B, 
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RE CUMBERLAND & ALLEGHENY GAS COMPANY. 
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Valuation — Deduction for retirements — Amortization — Book in- 
vestment, 

1. Amounts which would properly be deducted from the book in- 
vestment of a natural gas company for retirement were not deducted 
where the investment in the property should be amortized, p. 3 

Valuation — Reproduction cost — Check by index figures — Accuracy. 

2. An estimate of the reproduction cost of utility property de- 
termined by checking the books by the application of index figures has 
little, if any, evidentiary value in determining the rate base where 
the books are not properly kept, and only 75 per cent of the property 
is checked with the accuracy required for its use in applying index 
figures, p. 41. 

Valuation — Ascertainment of reproduction cost — Expert testimony. 

3. The accepted rules of evidence cannot be entirely disregarded by 
presenting an estimate of reproduction cost based on expert opinion tes- 
timony unsupported by available testimony of persons personally ac- 
quainted with the property inventoried; but the correctness of the in- 
ventory may be assumed for the purpose of analyzing the property in- 
cluded in the reproduction cost exhibit and determining the reproduc- 
tion cost thereof, p. 41. 

Valuation — Opinion evidence — Weight — Rights of way. 

4. Opinion evidence of one who is familiar with the territory as 
to the value of rights of way should outweigh that of an appraiser who 
is not familiar with the territory and testifies from information, p 
44. 

Faluation — Overheads — Cost of foreman — Laying pipe. 

5. The foreman cost per foot for the construction of 10-inch pipe 

should be less than for the construction of 12-inch pipe, p. 45. 
Valuation — Cost of meter installation. 

6. The cost of installing natural gas meters was fixed at 37} cents 
in determining reproduction cost where there was one estimate at 25 
cents and another estimate of 50 cents, p. 48. 

Valuation — Gas leaseholds — Application of Boyle’s Law. 

7. Boyle’s Law cannot reasonably be applied to determine the vol- 
ume or recoverable gas in property leased by a natural gas company 
when the gas producing sands in which the company’s wells are drilled 
are honeycombed with producing wells owned by other companies and 
independent operators and the wells differ in size, p. 49. 

Valuation — Natural gas leeseholds — Investment cost. 

8. The total amount invested by a natural gas company in lease- 
holds during the entire life of the property was allowed as the value 
of such leaseholds for rate making, where large amounts for rents and 
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royalties had been charged to operating expenses, as well as the cost 
of drilling dry holes, especially where it appeared that part of the 
leases had been surrendered, p. 51. 
Valuation — Overheads — Engineering. 
9. An allowance of 5 per cent was made for engineering in the 
valuation of natural gas property, p. 56. 
Valuation — Overheads — Interest during construction. 

10. An allowance of 6 per cent was made for interest during construc- 

tion in the valuation of natural gas property, p. 56. 
Valuation — Overheads — Corporate cosis. 

11. An allowance of 2 per cent was made for corporate costs in the 

valuation of natural gas property, p. 56. 
Valuation — Overheads — Legal expense. 

12. An allowance of 1 per cent for legal expense in the valuation 
of natural gas property, p. 56. 

Valuation — Overheads — Basis — General equipment. 

13. No overhead costs were added to general equipment of a natural 
gas company for the reason that the expense incurred for interest dur- 
ing construction, engineering, and legal expense would be negligible, and 
in view of the further fact that 14 per cent for overheads had been ap- 
plied to land and other items, p. 56. 

Depreciation — Accrued — Ascertainment — Natural gas main. 

14. The making of only eight examinations of 12-inch natural gas 
mains, and four examinations of 10-inch mains, where there are ap- 
proximately ninety miles of the line, with a failure to examine a 12- 
inch line about fifty-five miles long, cannot be approved as a method 
of determining accrued depreciation where the line extends through 
sections underlaid with coal and the soil conditions are constantly 
changing, p. 57. 

Depreciation — Natural gas plant structures. 

15. Structures of a natural gas company were depreciated approxi- 
mately 2 per cent per year, p. 60. 

Depreciation — Natural gas — Field rights-of-way — Field line con- 
struction — Field line equipment. 

16. A lower percentage of depreciation may be applied to field rights- 
of-way, field line construction, and field line equipment of a natural 
gas company than is applied to wells, since a part of the field lines 
and rights-of-way may be used to gather gas after the company’s wells 
are exhausted, p. 61. 

Depreciation — Natural gas — Field measuring station equipment. 

17. Field measuring station equipment of a natural gas utility was 
depreciated at approximately 2 per cent per year, p. 61. 

Depreciation — Natural gas — Transmission rights-of-way — Land. 
18. Transmission rights-of-way and land of a natural gas utility 
were not depreciated in a valuation proceeding, p. 61. 
Depreciation — Compressor station — Natural gas. 
19. Compressor station structures of a natural gas company having 
P.U.R.1928B. 








22 WEST VIRGINIA PUBLIC SERVICE COMMISSION. 


an average age in excess of fourteen years, and compressor station 
equipment were depreciated about 2 per cent per year, p. 61. 
Depreciation — Transmission line equipment — Natural gas. 

20. Transmission line equipment of a natural gas company was de- 
preciated approximately 1 per cent a year where there was a certain 
amount of deterioration in the iron and steel pipe not disclosed by a 
superficial examination, p. 62. 

Depreciation — Office equipment — Compensating appreciation. 

21. No deduction was made for depreciation of office equipment of a 

natural gas company where the appreciation in the old furniture would 


equal its physical depreciation, p. 63. 


Valuation — Accrued depreciation — Redundancy or excess capacity. 
22. A deduction should be made in the valuation of natural gas 
property for redundancy or excess capacity which is shown to exist by 
reason of a large reduction in the quantity of gas transported through 
mains and pipes, p. 64. 
Apportionment — Natural gas company — Interstate system — Line 
loss. 
23. The apportionment applied to the transmission system of a nat- 
ural gas company having property in two states should be applied to 
the line loss, p. 65. 
Valuation — Property not used — Parallel gas mains. 
24. A parallel transmission line no longer useful for the purpose for 
which it was originally constructed should be deducted in the valuation 
of natural gas property, when the remaining transmission line has a 
capacity in excess of that required to transport the gas being sold by 
the company, p. 68. 


Accrued depreciation — Natural gas system — Exhaustion of gas. 
25. Depreciation in natural gas property resulting from the de- 
creased life of the plant by reason of the exhaustion of the natural gas 
itself was considered in a valuation for rate making, p. 69. 


Valuation — Market value — Natural gas system. 

26. The Commission in valuing natural gas property which has re- 
cently been purchased is entitled to know the amount for which the 
property was sold, p. 72. 

Valuation — Going value — Necessity of allowance, 

27. An allowance for going value should be added in valuing nat- 
ural gas property for rate making, p. 74. 

Valuation — Working capital — Necessity of allowance. 

28. An allowance for working capital should be added in valuing nat- 
ural gas property for rate making, p. 74. 

Return — Operating expenses — Uncollectible accounts, 

29. A reserve for uncollectible accounts of a natural gas company 
should not be charged to operating expense when each consumer is re- 

lired to make a deposit before receiving gas, p. 75. 


mo 


it 
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Return — Operating expenses — Donation. 

30. Donation should not be charged as an operating expense of a 
natural gas company, p. 76. 

Return — Operating expenses — Management fees. 

31. A management fee and percentage of gross revenues payable to 
another company were disallowed as an operating expense of a natural 
gas company where general office salaries had been increased as well as 
the salaries of other employees as the management fee had been dis- 
allowed by the Commission in former cases involving the property, p. 
77. 

Return — Operating expenses — Cost of rate cases. 

32. An excessive charge of the cost of a rate case should not be 
allowed as an operating expense especially when it may be that certain 
of the expense was incurred for reasons other than presenting the case 
to the Commission, p. 77. 

Return — Powers of Commission — Management — Extravagant ex- 
penditures. 

33. The Commission although not the manager of public utilities 
has the power to scrutinize carefully extravagant expenditures in a 
rate case, p. 77. 

Return — Gross revenues — Natural gas company — Gasoline reve- 
nues. 

34. Income from the sale of gasoline by a natural gas company 
should be included in the gross revenue for the purpose of fixing rates 
when the company has expended large amounts for rerubbering its line 
which rerubbering was made necessary because of the fact that the gaso- 
line was extracted from the gas, particularly where it appears that be- 
fore the line was rerubbered millions of feet of gas were lost by reason 
of the shrinkage of the rubber gaskets; that the gas is still escaping 
by reason of the fact that the gasoline has been extracted from the gas; 
and that the removal of the gasoline reduces the heat units in the gas, 
p- 78. 

Depreciation — Basis — Book cost. 

35. It is the book cost or original investment that must be amor- 
tized through the annual allowance for depreciation and depletion, and 
not the value of the property, p. 80. 


Return — Natural gas company — Percentage allowance. 
36. A natural gas company is entitled to rates that will enable. it 
to undertake to earn a return of 8 per cent, p. 86. 


Rates — Natural gas — Step-up rate. 

37. A schedule of “step-up” rates prescribed in order to conserve 
the gas supply and discourage the larger use of the fuel is not satis- 
factory where it is not possible for the company to conserve the gas 
underlying the property controlled by it, and its failure to purchase 
more gas will not prolong the life of the territory from which its pur- 
chased gas is produced, but in order to provide a greater volume of busi- 
ness for its future success a “step-down” rate should be made, p. 87. 
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On Rehearing. 
Reparation — Powers of Commission — Overcharges — Natural gas 
rates. 
38. The Commission has no authority to require a natural gas com- 
pany to remit to its consumers the difference between rates fixed by a 
Commission order and the rates in effect, p. 134. 


Depreciation — Natural gas — Depletion and amortization, 
Discussion of annual depreciation, depletion, and amortization in 


the case of a natural gas utility, p. 79. 


Valuation — Going concern value — Cost of establishing business. 
Statement that the cost of establishing the business is not the go- 
ing value of a natural gas plant, p. 965. 


Valuation — Natural gas holdings. 
Discussion of the value of gas holdings of a natural gas company 
with a consideration of volume of gas in the ground, value of gas at 
the surface and cost of bringing the gas to the surface, p. 95. 


Valuation — Overheads, 
Discussion of engineering, field supervision, contractors’ profits, 
and overheads of a natural gas company, p. 117. 


(Divine, Commissioner, dissents.) 
[October 26, 1927.] 


InvestTicaTion of natural gas rate; temporary rates pre- 
scribed by former order discontinued and new rate schedules 


established. 


ON REHEARING reparation order denied, petition for reargu- 
ments denied, and rate schedule modified to provide additional 
revenue. 

Appearances: James Piper, Baltimore, H. D. Rummel, 
Charleston, and W. G. Stathers, Clarksburg, for respondent; 
E. F. Morgan, Charleston, for cities of Kingwood, Tunnelton, 
and Terra Alta; Young and MeWhorter, Buckhannon, for city 
of Buckhannon; H. G. Kump, Elkins, for cities of Elkins, 
Beverly, Mill Creek, and Huttonsville; D. D. Stemple, Philippi, 
for city of Philippi; Charles D. Smith, Parsons, for city of 
Parsons; Bruce Talbot, Philippi, for city of Belington; Carle- 
ton C. Pierce, Kingwood, for city of Kingwood; Emory Tyler, 
Keyser, for city of Keyser. 
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RE CUMBERLAND & ALLEGHENY GAS CO. 


Nethken, Commissioner: On June 15, 1926, the Cumber- 
land & Allegheny Gas Company, hereinafter called the Com- 
pany, filed a tariff with the Commission stating certain changes 
in its rules and regulations, and in its rates, for furnishing nat- 
ural gas to its consumers in forty-three cities, towns and villages 
in the state of West Virginia, the said tariff being designated 
P. 8S. C. W. Va. No. 3, and to become effective July 31, 1926. 

The Commission, on its own motion, pursuant to § 9 of the 
Public Service Commission Law, entered an order on the same 
day providing for an investigation and hearing on the proposed 
rates, suspended the same until the 28th day of November, 
1926, and set the matter down for hearing at the offices of the 
Commission in the temporary capitol building, in the city of 
Charleston, on the 20th day of July, 1926. 

Protests have been entered by representatives of various muni- 
cipalities, hereinafter called the Protestants, affected by the pro- 
posed increase in rates. 

A comparison of the proposed rates with the rates in effect 
at the institution of this proceeding, is as follows: 
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RATES IN EFFECT. 


Winter rates. per M. cu. ft. 
inter rates. per cu. f Proposed 





Towns Summer as : rate, per 
: rate,per First Next Over 20 M He Pe 
M cu. ft. 10M cu. ft. 10Meu. ft. Meu. ft. “°' 
Same IO cc cccses aes $.39 $.39 $.43 $.47 $.65 
Butcherville ......... 39 39 43 AT 65. 
Pe: sevens eauwn 09 09 43 AT .65 
EO eer ere os mS 39 43 47 65 
Buckhannon ......... 45 .45 49 53 71 
Hodgesville ......... 45 45 .49 53 71 
DE  ieeaee ie pms s 45 45 49 53 a1 
bo . COLE 49 49 53 57 Py 65) 
are 49 49 03 57 75 
ere sere 49 49 53 OT 75 
eee 49 49 53 57 75 
PP citwesededdans Ad 49 53 5T 75 
rrr 49 49 53 OT 75 
| Fee 51 51 dd 59 77 
on, ME 51 51 55 59 77 
6 RSE 51 51 55 59 77 
Huttonsville ......... 51 51 55 59 By 
ae aa 51 51 5d 59 By | 
Hambleton ...... oe 51 51 5d 59 77 
a err 51 51 55 59 17 
DUNOED vcscsuesnces 51 51 55 59 17 
cobs Lhdne ws 51 51 55 oo Be yj 
IU: coco tk aie walle 53 .53 T 61 79 
Pr bikd wc cae beetes 53 53 57 61 79 
WED Kenenceduewee 53 53 57 61 79 
BOYOTG 2.000 Seocses 53 53 57 61 79 
Dt svennseaknene 53 53 57 61 79 
OUR: cccccvevres 53 .53 57 .61 19 
DEE .s6s enavseeeens 53 5é 57 61 79 
Peer ree 56 56 .60 64 82 
Rowlesburg .......... 56 56 .60 64 82 
CO Err rT 56 56 .60 .64 82 
WE ive cucncees 56 56 .60 .64 82 
PO eer 56 56 .60 .64 82 
es COORG occecccass .56 56 .60 64 82 
Black Fork Dist. .... 56 56 .60 .64 82 
ee GORGE on cc cccee 56 56 .60 64 82 
OETA AMA ..ccess — OT 57 61 65 83 
PE -hiandane ea ies 57 57 61 65 83 
Eee 57 57 61 65 83 
DE sc ésccaveses .62 .62 .66 .70 88 


All rates subject to a discount of 2 cents per M cu. ft. for prompt pay- 
ment. 

Notice having been given by the Company, as required by 
said order of June 15, 1926, the taking of evidence was begun 
on the 20th day of July, 1926. A number of hearings were had 
before the Commission, the last on January 8, 1927. The tak- 
ing of testimony not having been completed on November 28, 
1926, the date to which said tariff was previously suspended, the 
Commission found it necessary to further suspend said tariff 
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until the 27th day of May, 1927, and entered its order accord- 
ingly on the 27th day of November, 1926. 

On January 5, 1927, the Company filed its petition asking per- 
mission to put into effect, as an emergency rate, a temporary 
increase of 20 cents per thousand cubic feet, for all gas fur- 
nished by it in this state, which petition was based on the value 
of the property as found by this Commission in Case No. 1461 
(P.U.R.1924E, 24), the report of E. V. Williamson, statistician 
for the Commission, showing the income and operating expense 
of the Company, for the year 1926; and other statements and 
reports filed as a part of the record herein. 

The Commission, after considering said petition, was of the 
opinion that the net income received by the Company during 
the year 1926 did not justify the granting of a temporary in- 
crease, particularly in view of the fact that this case was soon 
to be submitted to the Commission for its final decision, which 
accounts for the fact that no action was taken by the Commission 
on said petition. 

On May 27, 1927, the Commission entered its order canceling 
the rates filed by the Company, but, being of the opinion that 
the rates then in effect were not sufficient to pay its reasonable 
operating charges, including taxes, and provide a fair return 
upon the fair value of its property within the state, and the Com- 
mission not being advised fully in the premises, authorized the 
Company to increase its rates in each town as follows; 15 cents 
per thousand feet of gas delivered each month over the summer 
rate, and 7 cents per thousand over the maximum winter rates, 
said increase to remain in effect pending final judgment of the 
Commission in this case. 


History of the Operation 


The record discloses that the business of the Company had 
its beginning in October, 1899, when the Buckhannon Gas Com- 
pany, a West Virginia corporation, was organized, and acquired 
from the Eastern Oil Company about six thousand acres of leases 
and one gas well in Lewis county, West Virginia. A pipe line 
was constructed from its gas fields to Buckhannon and gas de- 
livered to the town in February, 1900. This company continued 
P.U.R.1928B, 








28 WEST VIRGINIA PUBLIC SERVICE COMMISSION. 
business with one additional gas well until 1903, when its en- 
tire holdings were taken over by the West Virginia Central Gas 
Company. 

In 1903, the West Virginia Central Gas Company constructed 
a 62-inch transmission line from Berlin east to Belington, 
Philippi and Elkins. In the following year, this line was ex- 
tended to Parsons. 

In 1906, the West Virginia & Maryland Gas Company of 
West Virginia was organized and it constructed a 12-inch trans- 
mission line from Parsons, east to Cumberland, Maryland. In 
order to supply this line with gas it was necessary to parallel 
the 62-inch line, constructed by the West Virginia Central Gas 
Company, with a 10-inch line from Parsons, east to the gas field 
This line was completed and gas delivered to the city of Cum- 
berland in 1907. 

In 1909, the Northern Natural Gas Company was organized 
and it constructed a lateral transmission line from the main 
transmission line at a point near Gormania, in Grant county, 
West Virginia, northward about twenty miles to Oakland, Mt. 
Lake Park,*‘and other towns in Maryland, and to Terra Alta 
in West Virginia. This line consisted of 5 and 6-inch pipe. 

In 1911, all of the property of the West Virginia & Maryland 
Gas Company of West Virginia, situate in the state of Mary- 
land, was taken over by the West Virginia & Maryland Gas 
Company of Maryland. In the same year, the West Virginia 
Central Gas Company replaced the 63-inch line from Berlin to 
Belington with a 12-inch line, and used the pipe reclaimed 
therefrom for a lateral line from Parsons to Rowlesburg and 
Manheim. It was found necessary in this same year, on account 
f declining rock pressure in the gas field, to install a large 
compressor station on its main transmission line at Forman. 

In 1914, the West Virginia Central Gas Company installed 

compressor station known as Thomas Station, and, in 1916, 
it installed a compressor station known as Horner Station. In 
1920, it began the development of its natural gas field in Brax- 
ton county. For the transmission line to Braxton county, the 
company used about twelve miles of 10-inch pipe taken from 
its parallel line between Weston and Parsons, indicating that 
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this pipe line was no longer used and useful at the place from 
which it was removed. The gas from this field is handled, in 
part, through a 16-inch transmission line belonging to the Pitts- 
burgh & West Virginia Gas Company, under a contract between 
the companies. In this same year the West Virginia Central 
Gas Company installed a compressor station known as Ross 
Station. 

In the period of its existence, the West Virginia Central Gas 
Company drilled 263 wells. The Company (the present own- 
er) drilled one well, making a total of 264 wells, of which 47 
were dry holes and 72 became exhausted prior to December 31, 
1926, leaving 145 wells still in operation at that date. 

The stock of the West Virginia Central Gas Company and 
practically all of the stock of the affiliated companies was owned 
by the Eastern Oil Company, and when hearings were had before 
this Commission (known as Cases Nos. 557, 929, 1158, and 
1461), involving rates, all of the companies were consolidated 
and considered jointly. 

The foregoing history discloses that the property of the Com- 
pany lies principally in West Virginia, but also extends into 
Maryland. Practically all of the property is used jointly by 
the consumers of both states, with the exception of the distribu- 
tion plants. The gas lands, the wells, the equipment therein, 
the gathering lines in the field and the pipe lines leading there- 
from to the compressor station, the compressor stations, approxi- 
mately ninety miles of the main transmission line and a part 
of the lateral transmission lines are located in this state. 

The record further discloses that in the year 1926, 1,270,110 
M cubic feet of gas were used by the West Virginia consumers 
and 1,021,246 M cubic feet by the Maryland consumers, 

From what has just been said regarding the location of the 
property and the consumption of gas, it follows that an alloca- 
tion of the property must be made, and the value determined 
for the property apportioned to the consumers in this state, as 
the property apportioned to Maryland should not be considered 
in arriving at the rate base for West Virginia. This allocation 
will hereinafter appear. 
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Former Rate Cases 


It may serve no useful purpose here to detail the findings of 
the Commission in former rate cases involving the rates of the 
Company and its predecessor companies. However, it is believed 
that some reference should be made, as the same property is in- 
volved. 

Case No. 557, Re West Virginia Central Gas Co. 5 Ann. 
Rep. W. Va. P. S. C. 230, 1 P. S. C. W. Va. Decisions, 455, 
P.U.R.1918C, 453. Application was filed by the predecessors 
of the applicant on February 28, 1917. The case was decided 
January 22,1918. The opinion of the Commission was delivered 
by Morgan, chairman. Samuel S. Wyer, consulting engineer 
and valuation expert, of Columbus, Ohio, witness for the appli- 
eant, filed with his evidence a complete inventory of the appli- 
cant’s property, showing the reproduction cost of each item there- 
in. Mr. Wyer used what he claimed to be a fair average price 
for material and labor during the 10-year period prior to Septem- 
ber 1, 1915, and found the reproduction cost of the applicant’s 
property, under his method, to be $4,744,805.29, exclusive of 
overhead charges, going value, or working capital. There was 
included in the sum of $4,744,805.29, $541,050, for leaseholds 
and the labor cost of drilling certain wells amounting to $418, 
000, which was not included in the applicant’s book investment. 
These two items total $959,050. Deducting this amount from 
the $4,744,805.29, we get $3,785,755.29, the reproduction cost 
To this amount, he adds 20 per cent for overhead charges. Ed- 
win M. Wheeler, secretary of the Eastern Oil Company, and its 
subsidiary companies, testified that the total investment in the 
entire plant, as disclosed by the books of the companies, was 
$3,576,689.85, which did not include the $418,000 represent- 
ing the labor cost of drilling wells. H. E. Nease, statistician 
for the Commission, found the book investment to be $3,533,- 
627.80, which did not include the labor cost of drilling wells. 
Comparison of these amounts with the reproduction cost of the 
property, as found by witness Wyer, discloses that his figures, 
exclusive of overhead charges, are approximately $209,000 high- 
er than the actual cost éf the property, exclusive of the amount 
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expended for leaseholds and labor cost of drilling wells. How- 
ard B. Thomas, vice-president of the applicant companies, testi- 
fying for the applicant, fixed the value of the property at 
$4,000,000. It appears that the Commission did not accept the 
overhead charges as applied by witness Wyer, but did accept 
his reproduction cost of leaseholds, amounting to $541,050 and 
his rate of depreciation, which was 28 per cent, and was ap- 
plied to the property as a whole. The rate base in this case was 
fixed at $3,497,893.36, and a substantial increase in rates was 
granted. 

Case No. 929. Re West Virginia Central Gas Co. 7-S Ann. 
Rep. W. Va. P. 8. C. 188, 199, 1 P. S. C. W. Va. Decisions, 
686. Application was filed by the same companies, for further 
inereases in rates, on August 23, 1919. The case was decided 
March 31, 1920. Wiles, chairman, delivered the opinion of the 
Commission. The valuation arrived at in Case No. 557, supra, 
was not questioned except as to the value of leaseholds, which 
was disallowed, for reasons stated in the opinion. However, 
it did allow $56,000 as an operating expense to cover cost of 
drilling wells, and appears to have accepted the 28 per cent 
depreciation found reasonable in Case No. 557, supra, and, con- 
sidering the time that had elapsed, found the depreciated value 
of the property to be approximately $3,000,000. The prudence 
of the applicant’s investment was questioned by the Commission 
in this case, in language as follows: 

“Protestants not only complain of the inferior character of 
the service now being rendered, but question as well the wisdom 
and prudence of applicant’s investment in the large main lead- 
ing from its gas field to Cumberland, Maryland. Undoubtedly 
the applicant has sufficient gas to amply supply all its consum- 
ers when this line was projected and laid, and the wisdom 
and prudence of this extension can only be properly judged in 
the light of the then existing facts. The applicant was operating 
in a very rich and highly competitive field. Its supply of gas 
exceeded the demand of its consumers within the territory then 
served by its pipe lines. On account of its fugitive volatile na- 
ture, natural gas is his who first reduces it to possession. It can- 
not be stored except in the bowels of the earth. It was a race 
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between the applicant and its competitors as to which could most 
quickly possess the apparently abundant supply in this rich field. 
This object could only be profitably accomplished by finding a 
market to absorb the supply. To meet this condition the appli- 
cant, at great expense, made this extension. The field was more 
rapidly exhausted than was then anticipated and the invest- 
ment has not proved to be profitable. In the light of the present, 
it would seem that prudence would have required the applicant 
to secure a larger reserve acreage to meet the future demands of 
the market thus created; other than this the result of this ven- 
ture may be credited to the inherent hazards of the business.” 

Substantial increases were granted in this case, and the life 
of the property estimated to be from seven to ten years. 

Case No. 1158. Re West Virginia Central Gas Co. 7-8 
Ann. Rep. W. Va. P. S. C. 501, 506, 508, 1 P. S. C. W. Va. 
Decisions, 862. Application was filed by the same companies, 
for further increases in rates, on October 25, 1920. The case 
was decided June 28, 1921. Wiles, chairman, delivered the 
cpinion of the Commission. The increase applied for was grant- 
ed, in part. The valuation fixed by the Commission in Case 
No. 929, supra, was not disturbed or in any way changed in 
this case. At the time this case was being heard, the West 
Virginia Central Gas Company, one of the applicants, was op- 
crating its Braxton county field, and, by reason of the then ex- 
pected life of said field, the applicant was authorized to charge 
to operating expenses one-third of its investment in its Braxton 
county field, or $80,000, for the year 1921, stating, however, “If 
it hereafter develops that the life of this field is shorter or longer 
than we have estimated, then a further adjustment of this item 
will be necessary.” Chairman Wiles, discussing return and de- 
preciation, said, in part: 

“In this case it seems plain that applicant’s investment is 
greater than its total gas sales would warrant under ordinary 
circumstances. Applicant has a plant of ample capacity to han- 
dle more than five times the volume of gas sold in 1920. . . . 
The logical solution of applicant’s difficulty is an increase in 
volume of business or decrease in plant investment. 

“We are of the opinion to allow for return upon investment 
P.U.R.1928B. 
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and depreciation reserve 12 per cent of $3,000,000, or $360,000, 
which, added to our estimate of operating expense and taxes 
for 1921, shows applicant should have total gross revenue of 
$910,000.” 

Case No. 1461. Re West Virginia Central Gas Co. 11 Ann. 
Rep. W. Va. P. S. C. 139, P.U.R.1924E, 24, 33, 35, 38, 39, 41, 
42, Application for further increases in rates was made by the 
same companies on August 14, 1923, the case decided June 2, 
1924, and the applicants granted a flat increase of 7 cents per 
thousand cubic feet on all existing rates in this state, which was 
less than one-third of the amount applied for. The opinion of 
the Commission was delivered by Divine, chairman, and, after 
referring to the decision of the United States Supreme Court in 
the case of the Bluefield Water Works & Improv. Co. v. Public 
Service Commission, 262 U. S. 679, 67 L. ed. 1176, P.U.R. 
1923D, 11, 43 Sup. Ct. Rep. 675, had the following to say: 

“To understand fully the relation existing between a gas util- 
ity and its customer, and the difference between a gas utility 
and other public utilities we must consider what is allowed to a 
gas utility as operating expenses, in addition to the usual charges 
made by other utilities. 

“When a gas utility obtains a lease upon land for gas pur- 
poses, the rental charge therefor is charged to operating expenses 
and when a tract of land under lease is drilled and commences 
to supply gas the royalty which it is necessary to pay is charged 
to operating expenses. When a gas well is drilled and field lines 
constructed the cost of freight, teaming, and labor is charged 
to operating expenses, which amounts to approximately three- 
fourths of the cost in the drilling of wells. 

“The applicants contend that the value of their property 
should be based upon the present day cost as applied to the Wyer 
inventory, and that valuing the property on this basis, it would be 
worth approximately $9,000,000 before depreciation, and apply- 
ing the depreciation of 50 per cent the property would be worth 
approximately $4,500,000, and that by no possible means could 
the property be valued at less than $3,500,000. Mr. Wheeler, 
a witness for the applicants, testified at length in regard to the 


present cost of labor and the present cost of material entering 
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into the applicants’ plant. He also testified that the additions 
to the plant since January 1, 1917, to June 30, 1923, were $227,- 
112.18; however, there was no evidence as to retirement during 
that period, but the same witness did testify that the plant was 
practically the same as when inventoried and appraised by Mr. 
Wyer, in connection with Case No. 557, P.U.R.1918C, 453, 461, 
which was decided by this Commission on January 22, 1918. It 
should be noted in this connection that the inventory and ap- 
praisal of Mr. Wyer did not include what is known as the Brax- 
ton field, and the Braxton field is not in this case considered as 
part of the property which should be taken into consideration 
in the valuing of the applicants’ plant, as the entire cost of this 
Braxton field has been and is being charged to operating ex- 
pense. ... 

“After giving consideration to the evidence relating to re- 
production value, so far as applicable, the amount invested in the 
plant prudently made, the depreciated investment and other ele- 
ments of value usually considered and those peculiar to this case, 
the Commission is of the opinion that the fair value of the ap- 
plicants’ property for ratemaking purposes is $3,000,000. This 
amount includes the amount allowed for going concern value and 
working capital, which if fixed separately would, under rules 
formerly adopted by the Commission, result in an allowance of 
$300,000 for going concern value and $70,000 for working capi- 
Gh « & 

“After giving consideration to the earnings and the amount 
that has accrued for depreciation, the probable life of the plant, 
and the scrap value thereof, we believe an allowance of 5 per 
cent upon the value of $3,000,000, fixed for rate purposes in 
this case is a fair allowance for depreciation and depletion, or 
retirement of investment. 

“The applicants have set upon their books for the year ending 
July 30, 1923, a charge of $135,590.31, in connection with the 
Braxton county development. This amount, which seems to be 
considerably in excess of anything charged for this purpose, in 
the past seems to have been brought about by the drilling of a 
large number of wells in the first part of the year 1923, but from 
the evidence we do not believe this large amount can be used as a 
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forecast for the future, and that an allowance for this purpose of 
$85,000 would be ample. . . . 

“Recasting Mr. Nease’s statement of income and expenses for 
the year ending June 30, 1923, in line with our conclusions ex- 
pressed above, we obtain the following results: 


Operating Expenses and Taxes. 








TIE OU 565835 be waste bathe Fase oe ents $10,846.00 
ee, ER ee ee ee er ee ee me 4,786.26 
Rent, supplies, etc.—General office ............cee eee eevees 4,614.47 
a FA ELAS KASS valet S45 NaR hed BEC Eek eens an ee 46,334.99 
Sr Lh Oe ETE OEE eee 7,601.14 
Operating Expomses—OnrGgimary ... 2... cc ccc scccccccccseces 365,084.75 
Braxton County Develepanent ... .occcccccsciccecvcevecesios 85,000.00 

WER sctadccctvestsavscdad saeediety ee ewietetewes es $524,268.61” 


Commissioner Stathers did not agree with the Commission’s 
finding in Case No. 1461, supra, and, in his dissenting opinion 
regarding the value of the applicant’s property, said: 

“It is my judgment that the property of the applicants is 
not the same value for rate-making purposes today that it was 
in 1917, 1920, and 1921, notwithstanding the effort made by the 
applicants to increase the Wyer valuation of 1917, determined 
upon the reproduction cost theory, by showing the increased cost 
in labor and material since that time. While the reproduction 
method must be given weight in arriving at the valuation of the 
property of a utility for rate-making purposes, yet, this method 
of arriving at value cannot be given the same weight in fixing 
the rate base of a natural gas company, and particularly, a com- 
pany in the applicants’ position with respect to gas supply. 

“The Commission will give such weight to the reproduction 
new value less depreciation as it considers it entitled to, being 
guided at all times by the principle that the company is entitled 
tc a fair return upon the fair value of its property devoted to 
public service.’ Natural Gas Co. v. Public Service Commission, 
95 W. Va. 557, P.U.R.1924D, 346, 121 S. E. 716, 724. 

“Admittedly, the gas fields of the applicants have been greatly 
depleted and will be exhausted in a few years. Therefore, the 
upplicants are purchasing gas now and must purchase more gas 
in the future. With this depletion and exhaustion, the develop- 
ment of an uncertain field, the lack of reserve acreage, and the 
purchasing of gas, the value of their plant has decreased. The 
P.U.R.1928B. 
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same value cannot attach to their plant now, when they are com- 
pelled to purchase gas, as attached to it when they had gas of their 
own. Especially is this true because the applicants not only have 
an insufficient source of supply of their own but have been unable 
to secure a reasonably long time purchase contract from any 
company or individual producing gas. The applicants state 
frankly that they cannot g&t a contract for more than a year’s 
duration at the present time and that they may not be able to 
secure a contract for even that short period hereafter. The writ- 
er is quite certain that a gas utility without any gas of its own 
or one with but little gas of its own and without any assurance 
of gas from the production of others for a reasonably long period 
of years, does not have the same value for rate-making purposes 
as the plant with an adequate gas supply. We cannot disasso- 
ciate the physical property of a gas company from its gas sup- 
ply, produced or purchased. The value of the physical plant can- 
not be fixed separate and apart from a consideration of the use 
to which that physical plant is to be put. 

“It is quite clear from an examination of this record, which, 
by agreement of counsel, includes the records in the three pro- 
ceedings mentioned, that the applicants in the beginning of their 
engagement in the gas business failed to provide sufficient gas 
territory to serve the plant constructed by them. They built a 
plant much too large for the gas acreage originally acquired and 
thereafter did not make a sufficient outlay of capital, or use the 
sums earned for depletion or depreciation from time to time, to 
purchase additional gas producing territory and, thereby, through 
replacements keep their acreage up to an amount sufficient to 
serve the plant which had been constructed. These are proper 
matters for consideration by this Commission in arriving at a 
fair value of applicants’ plant.” (At pp. 44-46 of P.U.R. 
1924E.) 

The protestants, in Case No. 1461, supra, decided June 2, 
1924, appealed from the decision of the Commission to our Su- 
preme Court of Appeals. Elkins vy. Public Service Commission, 
102 W. Va. 450, P.U.R.1927B, 270, 135 S. E. 397. The court, 
in passing on the case October 26, 1926, said: 

“The chief issue presented involves the value of the appli- 
P.U.R.1928B. 
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eants’ property used and useful in the public service. In deter- 
mining rates, the Commission fixed the rate base, or value of the 
physical property plus going value and working capital, at $3,- 
000,000. Because of a large accrued depreciation reserve, 
amounting to $2,039,407.35, and the fact that only a small frac- 
tional part of the capacity of applicants’ plant is being used in 
serving the public, the protesting consumers contend that the 
valuation is excessive to an amount equal to the depreciation re- 
serve which they say should be deducted from the gross invest- 
ment or book value of $3,791,258.20, in ascertaining a fair value 
of the physical property. The utilities, on the other hand, assert 
that by valuing the property under the reproduction cost theory 
a greater valuation should have been allowed. . . . 

“Taking into consideration the excessive capacity of the plant 
for the service rendered, and rejecting the theory that the de- 
preciation reserve should be deducted from the value of the phys- 
ical property, the finding in our opinion was well within the 
discretion of the Commission. The valuations, established by 


three previous investigations, follow: 


SOMMERS TE, FOND 56 ti wsnbesesneceeceseees esis ivessiesesia $3,497 ,893.36 
BE ls DOE co Sc sceweewesaceciubeneseses Seccewcecoos 3,000,000.00 
May 25, 1921 ..... ene ne eink Wine isn hema 3,000,000.60 


“The opinion of the Commission, determining the valuation 
of May 25, 1921, stated that the investment was greater than the 
total gas rates would warrant under ordinary circumstances, that 
the plant was of ample capacity to handle more than five times 
the volume of the gas sold in 1920, and that the logical solution 
of the difficulty was to increase the volume of business or decrease 
the plant investment. . . . 

“Counsel for the applicants concede ‘that, if a utility is dis- 


‘ abled from functioning (as a gas company without sufficient 


source of supply), there would be an increased depreciation in 
physical elements,’ but insist that a new rule in rate making 
should be applied in this case, fixing the rate according to what 
the utility regards as the value of the service, rather than at 
such amounts as will produce a fair return upon the value of the 
property used and useful in rendering it. We unhesitatingly 
answer the proposition as already stated, in accordance with 
P.U.R.1928B, 
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Charleston v. Public Service Commission (95 W. Va. 91, P.U.R. 
1924B, 601, 120 S. E. 398), cited that a public service com- 
pany furnishing natural gas to the public is entitled to a fair 
rate upon the present fair value of its property used and useful 
in the public service, to be ascertained as of the time the serv- 
ice is rendered. This rule is subject only to the condition that 
a utility will never be permitted to charge more than the value 
of the service which it is rendering. 

“We do not find sufficient cause in the action of the Commis- 
sion determining the rate of depreciation reserve, or of any other 
factor necessary for establishing a proper rate, justifying setting 
aside or modification of the order complained of.” (At pp. 271- 


274 of P.U.R.1927B). 
Book Costs 


John Jirgal, witness for the Company, representing the firm 
of Arthur Anderson & Company, certified public accountants, 
after an examination of the Company’s books, finds the original 
investment, or book cost, of the applicant’s property, as of De- 
cember 31, 1925, to be $4,714,928.18. 

E. V. Williamson, statistician for the Commission, at the re- 
guest of the protestants, made an examination of the Company’s 
books and found the original investment, or book cost, as of De- 
cember 31, 1925, to be $4,714,159.06, and as of December 
81, 1926, $4,758,211.44. 

[1] It should be noted, however, that no retirements are 
shown on the books of the Company’s predecessors up to and in- 
cluding the year 1924. Certain retirements are reflected in the 
book adjustments made by Mr. Jirgal and Mr. Williamson. 
However, it appears that all horses, wagons, automobiles, tools, 


office furniture, and other articles purchased by them during’ 


their entire existence still remain on the books, as retirements 
of this kind of property are not shown by the books, the adjust- 
ment, nor in any other way. 

Mr. Jirgal, referring to adjustments, by reason of the retire- 
ment of wells, states that in many instances casings were with- 
drawn from wells when the gas was exhausted. He does not say 


whether the casing withdrawn is the first or second installed. 
P.U.R.1928B. 
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Mr. Neals testified that the average life of casing in a well is 
twelve years, which is the only evidence we have concerning this 
matter. It is reasonable to assume that the age of the abandoned 
wells is over twelve years, in which case it would be the second 
casing, which would indicate that the cost of the first casing is 
included in the eapital account. This would be true also of the 
wells in service over twelve years of age, and pipe lines laid to 
abandoned wells, unless the pipe had been taken up, in which 
ease the cost of laying the line is included in the book cost as 
tound by Mr. Jirgal. In other words, it is believed that where 
two strings of casing have been installed in the same well, the 
cost of both is included in the book costs. 

In view of the fact that the equipment that was once being 
used to furnish gas to industrial consumers is not now being used, 
it is reasonable to assume that much of this equipment has been 
retired from service, but still remains on the books and goes to 
make up the book investment, as found by Mr. Jirgal and Mr. 
Williamson. 

Mr. Williamson, in his report, filed as a part of the record 
herein, states that it is not possible to determine from the books 
just what property has been retired, as it was not sufliciently 
designated. 

It would, therefore, appear that a considerable sum should be 
deducted from the book investment to cover the items mentioned, 
but since the investment in the property should be amortized, no 
deduction will be made at this time. 

The predecessor companies, beginning with the year 1910, 
charged the drilling cost of wells to operating expense. This 
practice was approved over the objection of the protestants in 
Cases Nos. 557, 929, 1158, and 1461, supra. However, the 
practice does not appear to be in accord with the Classification 
of Accounts, as prescribed by the Commission, therefore, Mr. 
Jirgal and Mr. Williamson, following the Classification of Ac 
counts, as prescribed by the Commission, restored to capital ac- 
count the drilling cost of wells and also the labor cost of laying 
the Braxton line, which had been charged to operating expense. 
P.U.R.1928B, 








40 WEST VIRGINIA PUBLIC SERVICE COMMISSION, 


Reproduction Cost 


The Company attempted to show the reproduction cost of its 
property by submitting Jirgal Exhibit No. 3, purporting to show 
the reproduction cost by applying index figures to the original 
cost of the property, as found by Mr. Jirgal. It, therefore, be- 
comes necessary to scrutinize carefully the items included in the 
original cost, or book investment. In this connection, it mav 
be pointed out that, in addition to the items mentioned, there is 
included in the book investment the labor cost of 124 wells, and 
the labor cost of laying the Braxton line, which was provided for 
snd paid out of operating expense; the total cost of all parallel 
lines and the cost of cutting through pavements when the lines 
were laid in the city of Cumberland, Maryland. 

[t is a matter of common knowledge that, at the time the plant 

as constructed, which was twenty years ago, little or no paving 
had been done in any of the towns in West Virginia in which 
the distribution systems are installed, and that the city of Cum- 
berland, Maryland, had a population, at that time of 25,000 
und many of its streets were paved, which, of course, would add 
considerably to the cost of laving the distribution lines in that 
city. Besides, Mr. Jirgal finds that the average reproduction 
cost of the Company’s wells to be $11,000 per well. 

It is manifest, from what has just been said, that it would be 
difficult, if not impossible, to determine, with any degree of ac- 
curacy, the property included in the investment, as shown by the 
books, particularly as applied to West Virginia, as Mr. Jirgal 
niakes no attempt to apportion the cost of the property between 
the states. 

The report of Mr. Williamson discloses that the Company 
drilled and equipped 117 wells during the period from 1916 to 
1925, inclusive, at an average cost of $6,670 per well, or approxi- 
mately 40 per cent less than the reproduction cost estimated by 
Mr. Jirgal; and the record discloses that the protestants intro- 
duced exhibits to show that the cost of steel pipe in the year 
1925 was approximately 15 per cent higher than in 1906, which 
may be compared with the amounts used in Mr. Jirgal’s exhibit 


showing 70 per cent increase for the same period. 
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The record further discloses that all material, when received, 
was added to the capital account, therefore, all of the material 
that was ever received by the Company is included in the capital 
account, as the property retired, when making repairs, is not 
reflected by the books, or in any way deducted. 

[2] It is agreed that, where the books of a utility are properly 
kept, the application of index figures is not only a proper, but 
a desirable, check in determining the reproduction cost of 
the property; but, as in this case, where the books are not prop- 
erly kept, and considering the fact that Mr. Jirgal checked only 
75 per cent of the property with the accuracy required for its 
use in applying index figures, it would appear that the reproduc- 
tion cost, as found by him, has little, if any, evidentiary value 
in determining the rate base. 

[3] The Company also had an inventory and appraisal of its 
physical property made by the engineering firm of Sanderson 
and Porter, which is contained in two separate printed volumes, 
designated Part 1 and Part 2, “Reproduction Cost of Physical 
Property,” and filed as Smith Exhibits Nos. 1 and 2, to the filing 
of which, or any evidence in support thereof, protestants ob- 
jected. 

The inventory of the entire property was taken by other em- 
ployees of the firm of Sanderson and Porter (not under the di- 
rect supervision of Mr. Smith), after obtaining certain infor- 
mation from the employees of the Company, using what is 
known as the “spot check” system. _ 

It may be noted here that the employees of Sanderson and 
Porter who actually made the inventory were not called to testi- 
fy, nor were any of the employees of the Company upon whose 
information the inventory was based called to testify in this case. 

The record discloses that no change has been made in the 
division superintendents since the property was taken over by 
the Company. The writer has personal knowledge of the fact 
that many, if not all, of the division superintendents were em- 
ployed by the predecessors of the Company, as such, for years, 
and these division superintendents should have known, and 
probably did know, if the maps and records were properly kept, 
just what property, in his division, was in place and was used and 
P.U.R.1928B. 
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useful and its condition at the time this case was presented. It 
sppears reasonable to conclude that Mr. Smith, from the cursory 
examination made by him of the property covering a period of 
ten days, much of which time was consumed in traveling, would 
not be in a position to testify that all of the preperty included in 
the inventory and appraised by him is now in place and being 
used by the Company to serve its present consumers. It is be- 
lieved that the persons who actually made the inventory or at 
least the person who was present and had actual charge of the 
taking of the inventory, should have testified, for the purpose 
of connecting up the testimony of Mr. Smith, and that pro- 
testants should have been given the opportunity to examine said 
persons in order to determine just how the inventory was taken. 

The ability of Mr. Smith to appraise the property by esti- 
mating the reproduction cost thereof is not questioned, and it 
is believed that his estimated reproduction cost is the result of 
his best judgment. However, since the inventory is not based 
upon personal knowledge gained from his own observation or ex- 
amination, but based upon information gained from others, or 
hearsay, it is believed that the persons giving the information 
should have testified to the truthfulness thereof. Mr. Smith’s 
testimony is competent in so far as his estimates go, but stand- 
ing alone is not sufficient to establish the existence of all the 
items included in the inventory. 

[t is true that neither the law nor the rules of the Commission 
require that the strict rules of evidence be observed in present- 
ing a case to the Commission. However, this must not be con- 
strued to mean that the accepted rules of evidence may be en- 
tirely disregarded by presenting the case on unsupported expert 
opinion testimony, particularly when absolute proof of the issue 
involved is obtainable. 

From what has been said, we are of the opinion that the testi- 
mony of Mr. Smith, unsupported, regarding the inventory, should 
1:0t be accepted as competent evidence or conclusive proof of the 
fact that all of the property shown by the inventory and con- 
tained in Smith Exhibits Nos. 1 and 2 is being used by the Com- 
pany at this time to furnish gas to its consumers. However, 
since the record herein does show that the Company, by the use 
P.U.R.1928B, 
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of its property, is furnishing gas to its 24,000 consumers located 
in certain towns in this state and in Maryland, the correctness 
of the inventory will be assumed, for the present, for the pur- 
pose of analyzing the property contained in Smith Exhibits Nos. 
1 and 2, and determining the reproduction cost thereof. 

The protestants did not have a complete inventory and ap- 
praisal made of the Company’s property. A. Spates Brady, 
witness for the protestants, did estimate the reproduction cost of 
the first eight items on page 113 of Smith Exhibit No. 2, and 
found the total reproduction cost of said items to be $1,463,915. 
Mr. Smith’s estimated reproduction cost of the same items to- 
taled $1,837,716, or 25 per cent higher than Mr. Brady’s. Mr. 
Brady also testified, at length, regarding the detail development 
of typical unit costs, as used by Mr. Smith and shown in Smith 
Exhibit No. 3, contending that the unit costs as used by Mr. 
Smith were too high. It is difficult to reconcile the great differ- 
ence in the two estimates, particularly in view of the fact that 
each of them appear to be well qualified to estimate the repro- 
duction cost of the physical property. Mr. Brady also contends 
that the high pressure valves used in the construction of the 
lines of the Company are not necessary by reason of the pres- 
sure being carried at this time and pointed out the difference 
in the price of the high pressure and low pressure valves. Mr. 
Brady further contends that the plant as now constructed is 
capable of handling many times the quantity of gas that is now 
being sold by the Company, and that the excess plant should be 
taken into consideration in arriving at the value of the property 
at this time; and, in support of his contention regarding this 
matter, introduced figures to show that a transmission line could 
be constructed and compressor stations installed for less than 
$900,000, which may be compared with the figures above, which 
did not include the cost of compressor stations. 

The protestants also introduced a number of witnesses to show 
that labor was plentiful in the territory in which the Company’s 
property is located, and that the prevailing price for labor was 
30 to 35 cents per hour. The record discloses that Mr. Smith 
used 50 and 55 cents per hour. 

We have prepared a rather detailed statement in which we 
P.U.R.1928B. 
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have adjusted the estimated reproduction cost of the separate 
items included in the production system, transmission system, 
listribution system, and general equipment, as shown in Smith 
Exhibit No. 18, column 1, which does not include the amount 
added by him for engineering and overhead. This statement 
also shows the percentage of overhead allowed, the rate and 
amount of depreciation deducted and the allocation of the prop- 
erty between the states. This table is designated Table No. 1 
and is attached hereto and made a part hereof. The various 
items are hereinafter referred to in the order mentioned, which 
is slightly different from the order in which they appear on 


Smith’s Exhibit No. 18. 
Production System 


Item 1, Well Construction, and Item 2, Well Equipment, total 
$1,086,975, and represent the estimated reproduction cost of the 
Company’s 148 wells, or $7,544 per well, exclusive of engineer- 
ing and overhead. The report of Mr. Williamson discloses that 
the average cost of wells drilled during the years 1916 to 1925, 
inclusive, during which time the present prices prevailed, was 
$6,670, and that the average cost of drilling thirty-nine wells, in 
the years 1923 and 1924, was $6,437 per well, including engi- 
neering and overhead, or approximately 10 per cent less than the 
1eproduction cost estimated by Mr. Smith, exclusive of en- 
gineering and overhead. 

Mr. Williamson’s report further discloses that the average 
depth of wells drilled during the years 1916 to 1925, inclusive, is 
2,384 feet, and that the average depth of all wells drilled prior 
to 1916 was 2,245 feet. 

It would appear, from what has just been said, that a reduc- 
tion from Mr. Smith’s estimate of at least 10 per cent would be 
reasonable for these two items. 

Item 3, Drilling Equipment, and Item 4, Other Investments, 
have not been changed. 

[4] Item 5, Field Rights-of-way. The cost of this item and 
Item 11, Transmission Rights-of-way, shown by the report of E. 
V. Williamson, is $96,099.44. Mr. Brady expressed the opinion 
that the real estate in the territory in which the lines are laid had 
P.U.R.1928B. 
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not increased in value, and that the cost of obtaining the rights- 
of-way would not exceed one dollar per rod, or $23,886. The 
opinion of Mr. Brady, who is familiar with the territory, should 
outweigh that of Mr. Smith, who is not familiar with the terri- 
tory and testified from information. We are of the opinion 
that $35,000 would be a reasonable amount to allow for Field 
Rights-of-Way, Item 5. 

Item 6, Field Measuring Structures. This item has been re- 
duced 5 per cent by reason of the fact that the estimate of Mr. 
Smith for labor, freight, and purchasing and hauling materials 
is believed to be too high. 

[5] Item 7, Field Line Construction, and Item 8, Field Line 
Equipment. We are of the opinion, after making a careful ex- 
amination of Smith Exhibit No. 3, detailing the development of 
unit costs and used by Mr. Smith in his estimate of the re- 
production cost of the physical property, that the percentages, 
or amounts, used by Mr. Smith are too high; besides, we find it 
difficult to reconcile some of Mr. Smith’s estimates. For ex- 
ample: The amount set up for foreman, for the construction 
of 10-inch, plain-end pipe, is $.0218 per foot. The same item for 
the construction of 12-inch plain-end pipe is $.0173 per foot. It 
is obvious that the foreman cost per foot for the construction 
of 10-inch pipe would be less than for the construction of 12-inch 
pipe. This item for 10-inch pipe should be $.0130 per foot. 

Mr. Smith’s Exhibit No. 3 also shows that the length of ditch 
excavated per man per day is 22.5 feet, and it is estimated that 
each foreman would have charge of twenty men, therefore, twen- 
ty men would excavate 450 feet per day. Multiplying 450 by 
$.0173, we get $7.78, the actual charge for the foreman under 
this estimate, as compared with $6 shown in said exhibit. 

Counsel for the Company point out that Mr. Smith’s laborer 
performs 54 per cent more work in a day than Mr. Brady’s. 
In this they appear to be in error, as Mr. Brady estimates that 
one man will excavate 21.6 lineal feet, as compared with Mr. 
Smith’s estimate of 22.5 feet, or approximately + per cent more, 
instead of 54 per cent as contended by counsel. 

A careful examination of Smith’s Exhibit No. 6, Inspection of 
Pipe in the Ground, discloses that the trenches in which pipe 
P.U.R.1928B. 
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5 inches and under is laid have an actual depth of 40 per cent 
less than that used by Mr. Smith in estimating the reproduction 
cost of the trenches and back filling. 

The record discloses that Mr. Smith, in making his estimate 
for the reproduction cost of the physical property, assumes that 
it will be necessary to board all laborers in camp; that it will 
cost $1.33 per day to board each man; and that the amount actu- 
ally charged for board is $1; resulting in a loss to the Company 
of 33 cents per day for each man employed, and $1 per day for 
each man not working. 

Mr. Gribble, witness for the Company, testified that certain 
gas lines had recently been constructed by the Hope Natural 
Gas Company; that from 300 to 800 men were used in the con- 
struction of the lines; and that 85 per cent of the labor was 
local and picked up along the lines. It would follow, therefore, 
that it is not at all likely that it would be necessary to board over 
50 per cent of the men in camps or that any considerable sum 
would be expended in securing labor. 

Mr. Smith, when estimating the cost of pipe, used the general 
market price for a ton of pipe and did not take into considera- 
tion that a lower price per ton might be obtained on a quantity 
such as would be necessary in the reproduction of the Com- 
pany’s property. Neither does he take into consideration cash 
discounts that may be allowed, nor savings from competitive 
bidding. 

After carefully considering the unit cost development in Mr. 
Smith’s Exhibit No. 3, and the evidence introduced by the pro- 
testants concerning this matter, we are of the opinion that his 
estimated cost for labor is at least 20 per cent too high, and 
that his other estimates are all too high, particularly securing 
labor; camp equipment; tools; purchasing and inspection of 
pipe; freight; unloading; checking, piling and loading on 
wagons; and waste, breakage and damage to pipe. 

Mr. Gribble testified that the Hope Natural Gas Company 
paid its labor 45 cents per hour, but admitted that the Hope 
Natural Gas Company had a reputation of paying high wages. 
In this connection, it may be stated that it is a matter of com- 


mon knowledge that numerous contracts for the construction of 
P.U.R.1928B, 





XUb 





RE CUMBERLAND & ALLEGHENY GAS CO. 47 


state highways have been let in the section of the state in which 
the Company’s lines are laid, and that the prevailing price for 
common labor has been, and is, 25 to 35 cents per hour. 

From what has been said, we are of the opinion that Mr. 
Smith’s estimate of Items 7 and 8 should be reduced at least 
10 per cent. 

Item 9, Field Measuring Equipment. We are of the opinion 
that this item should be reduced 5 per cent, for reasons here- 
inbefore mentioned and reasons hereinafter mentioned, particu- 


iarly regarding house meters. 
Transmission System 


Item 10, Land. It appears that the Company owns two 
tracts of land consisting of about sixteen acres each, upon which 
the Thomas and Forman compressor stations are located. Mr. 
Brady testifies that three acres are sufficient for both compres- 
sor stations; that a much smaller portion of the land is actually 
being used for this purpose; that the compressor stations are lo- 
cated on the corners of the tracts of land; and that the land is 
worth $125 per acre. It is difficult to determine, from the 
record herein, just how Mr. Smith arrived at the value of this 
land. It is believed that $2,300 is a reasonable value to place 
on this property. 

Item 11, Transmission Rights-of-Way. According to Mr. 
Brady, nothing was paid for a part of this right-of-way, and 
the part purchased should not exceed $1 per rod. The total cost 
of this item, and Item 5, as hereinbefore stated, is $96,099.44. 
We are of the opinion that $80,000 would be a reasonable value 
for this item, which amount, added to the $35,000 for Item 5, 
makes a total of $115,000, as compared with $96,099.44, the 
original cost, and $106,447, estimated by Mr. Brady. 

Item 12, Compressor Station Structures; Item 13, Measuring 
Structures and Item 14, Other Structures; have each been re- 
duced 5 per cent, for reasons applying to Item 6, or Field Meas- 
uring Station Structures. 

Item 15, Compressor Station Equipment, and Item 16, Meas- 
uring Equipment, have each been reduced 5 per cent, for rea- 


sons applying to Item 9. 
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Item 17, Line Equipment. This item has been reduced 10 
per cent, for reasons applying to Items 7 and 8, and the further 
reason that Mr. Brady, as hereinbefore stated, estimated the 
reproduction cost of this item to be 25 per cent less than Mr. 
Smith. 


Distribution System 


Item 18, Land. No reduction has been made in this item. 

Item 19, Regulator Structures, and Item 20, Other Struc- 
tures, have each been reduced 5 per cent, for reasons applying 
to Item 6. 

Item 21, Regulators. This item has been reduced 5 per cent, 
for reasons applying to Item 9. 

Item 22, Line Equipment, and Item 23, Service Line Equip- 
ment, have each been reduced 10 per cent, for reasons applying 
to Items 7 and 8, and an additional 2 per cent, because of the 
fact that all of these lines are laid in trenches having an actual 
depth of 40 per cent less than that used by Mr. Smith in esti- 
mating the reproduction cost of the trenches and back filling. 

Item 24, Meters. The cost of an Equitable Meter, No. 2, is 
$9. Mr. Smith estimates the reproduction cost of an equitable 
meter, including purchase, engineering and supervision; freight; 
hauling; proving and testing, to be $11.92. In other words, he 
adds $2.92 for the items mentioned. It is believed that Mr. 
Smith’s estimate of the cost of meters is at least 5 per cent too 
high, therefore, we have reduced this item 5 per cent. 

|6| Item 25, Meter Installation. Mr. Smith estimates that 
it will cost 50 cents to install a meter. Mr. Brady estimates 
that it will cost 25 cents. Perhaps 374 cents would be fair; 


consequently, we have reduced this item 25 per cent. 
General Equipment 


Item 27, Office Equipment. The record discloses that the 
total cost of all office equipment up to and including the year 
1925 amounted to $16,011.42; and that $8,855 of this amount 
was expended in the year of 1925. The record further discloses 
that all of the furniture that has ever been purchased by the 
Company, or its predecessors, is included in this account, as 
P.U.R.1928B, 
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no retirements have ever been made. From what has been said, 
we are of the opinion that to allow the total cost of all of the prop- 
erty included in this item, or $16,011.42, would be fair. 

Items 28, 29, 30, 31, and 32 have not been reduced. 

The result of the aforementioned reductions from Mr. Smith’s 
estimates is set out in Table No. 1, resulting in an estimate of 
cost of reproduction of the physical property new, but without 
overheads at $6,304,452. 


Value of Leaseholds 


[7] Mr. Smith, by the application of Bovle’s Law, estimates 
that the volume or recoverable gas in the property leased by the 
Company is 11,436,000 M cubic feet. His estimate is based on 
continued production down to a rock pressure of twenty-five 
pounds, the reduction in rock pressure, and past production. 
The record is not clear, howéver, as to just how Mr. Smith ar- 
rived at the original rock pressure, of the company’s wells, as 
no record of the rock pressure at the time the wells were put 
in service, was made. He states that he took the rock pressure 
from the Company’s records, but no witness testified as to just 
Low this pressure was taken or by whom. Mr. Smith valued the 
recoverable gas at $509,885, based on the average price the appli- 
cant was paying for its purchased gas on December 31, 1925, 
less expense of production. 

Mr. C. E. Krebs, mining engineer and former assistant state 
geologist, also testified as to the value of the Company’s lease- 
holds. He estimated the amount of recoverable gas, by taking 
it at a lower pressure than estimated by Mr. Smith, at 14,136,- 
000 M eubie feet, and valued the gas at $650,000. The_rock 
pressure used by Mr. Krebs was furnished him by Mr. Smith. 
Mr. Krebs also used Boyle’s Law in his estimate of the recover- 
able gas in the Company’s leaseholds. 

We understand that by the application of Boyle’s Law, it is 
assumed that the gas is confined in a certain container or area, 
and that its only means or avenue of escape is through the Com- 
pany’s wells, which is not true in this case. 

The record discloses that the gas-producing sands, in which 
the Company's wells are drilled, are honeyeombed with produ 
ing wells owned by other companies and independent operators, 
P.U.R.1928B, 4 
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and that the wells differ in size. It is, therefore, obvious that 
Boyle’s Law could not reasonably be applied to the conditions 
under which the Company produces its gas. 

Mr. Boyd E. Horner, civil engineer and oil and gas operator 
and producer, testifying for the Company on October 27, 1926, 
expressed the opinion that the 4,538 acres of undeveloped leases 
Leld by the Company had a value, as of December 31, 1925, of 
$28,802, and that the 9,872 acres of developed leases held by the 
Company had a value of $563,250. 

Mr. Horner also testified regarding the sale of certain gas and 
oil properties. In practically all cases cited by him, the oil 
rights were sold along with the gas rights and none of the prop- 
erty was contiguous to, or in close proximity to, the leases held 
by the Company, and practically all of the sales to which he 
referred were made years ago. 

The record discloses that Mr. Mayers, general manager of the 
Company, testified on October 26, 1926, that 2,347 acres, in- 
cluded in the undeveloped acreage of 4,538 acres about which 
Mr. Horner testified, had been surrendered prior to July 1, 
1926; and the report of the Company to the Commission, for 
the year 1926, discloses that the entire undeveloped acreage, 
valued by Mr. Horner at $28,802, with the exception of 65 
acres, was surrendered during the year 1926. If Mr. Horner 
was as familiar with the leases held by the Company as his 
testimony would indicate, he must have known, or at least should 
have known, that the 2,347 acres of the Company’s undeveloped 
leases had been surrendered at the time he was testifying. 

It has been pointed out in this case that this same Mr. Horner 
expressed his willingness to purchase the undeveloped leases 
from the Company at the value placed on them by him, or 
$28,802, as shown by the following from brief of counsel for 
the Company: 

“Protestants would ask the Commission to disregard, as we 
contend it cannot, the testimony of Mr. Horner as to the direct 
fact that these leaseholds have an actual market value of $592,- 
052, and that he personally would pay that amount for them, 
which the record shows he is abundantly able to do, because of 
?.U.R.1928B, 
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the large purchase of gas he makes for industries in and around 
Clarksburg.” 

If it were true that Mr. Horner was willing and able to pur- 
chase the Company’s undeveloped leaseholds at $28,802, it is 
ditticult to understand, in view of the fact that the consumers 
had been required to pay $19,000 carrying charges on these 
leases, just why the Company elected to surrender the unde- 
veloped leases instead of selling them to Mr. Horner. 

It is manifest, from what has just been said, that the un- 
developed leaseholds, with the exception of the 65 acres which 
are a negligible part, had no value at the time Mr. Horner was 
testifying, and that his opinion, with reference to the value of 
the Company’s developed leaseholds, should be weighed with 
caution ; in fact, it appears to have little, if any, value. 

[8] If the Company had purchased the leaseholds, and no 
rents or royalties were required to be paid by its consumers, it 
may be that the testimony of Mr. Smith, Mr. Krebs, and Mr. 
Horner should be given such consideration as it appears to be 
entitled in placing the value thereon; but the amount actually 
paid for the leases is negligible as compared with the amount of 
rents and royalties paid by the consumers. The total amount 
paid by the Company, for its leases, is said to be $63,754, $48,- 
400 of which were paid by the predecessor companies to the 
Eastern Oil Company, which was the parent company, therefore, 
it is questionable whether this payment was justified. The rents 
and royalties, which were charged to operating expenses and 
paid by the Company’s consumers, amounted to $943,238.66, as 
of June 30, 1926. 

In addition to having paid the rents and royalties in the de- 
velopment of this property, the consumers were required to pay 

237,415.75, for dry holes, as the total cost of drilling dry holes 
is charged to operating expense. Adding this amount to the 
amount paid for rents and royalties, we get a total of $1,181,- 
754.41, which the consumers have paid for the purpose of de- 
veloping and carrying the leases that the Company now proposes 
to value. 

It is difficult to see how it could be possible to place a value 


on leases that would not be influenced by the rates the Company 
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is permitted to charge. If this is true, the value would influence 
the rate, and in turn the rate would influence the value. If, 
indeed, any value should be attached to the leases over and above 
the actual amount invested in them, it must be based upon the 
value of the interest held in the real estate. Just what that 
value is cannot be determined from this record. 

If the amount of gas in the ground is to be estimated and 
valued under such conditions as exist here, then there is a much 
more compelling reason why water gathered from a water shed 
and impounded in a dam should be valued at so much per gallon. 
This, so far as we are advised, has not been done, and nothing 
more preposterous could be thought of unless it would be valu- 
ing an unknown quantity of gas in the ground, which has no 
owner while it remains in the ground but belongs to the person 
or company fortunate enough to recover it. 

In the case of Natural Gas Co. v. Publie Service Commission, 
95 W. Va. 557, P.U.R.1924D, 346, 356, 121 S. E. 716, Judge 
Meredith, speaking for the Court, said: 

“While we held in Charleston v. Public Service Commission, 
95 W. Va: 91, P.U.R.1924Bb, 601, 120 S. E. 398, that in a rate 
case a utility is entitled to include in its present fair value, as 
a rate base, appreciation in the value of its leaseliolds over in- 
vestment cost, yet the evidence thereof must not be based upon, 
but must be independent of, the rates of return or earnings. 
Since the burden of showing the necessity or fairness of the 
proposed increase in rates is upon the company, a like burden 
is imposed upon it to show the value of its leaseholds over in- 
vestment cost, as their value forms a component part of the rate 
base upon which the return is caleulated. . . . 

“If the leaseholds increase in value as the gas is exhausted, 
to be logical the company should not ask for any depreciation 
allowance thereon. ‘There are so many elements of uncertainty 
und speculation that enter into opinions regarding the value of 
gas leaseholds, and their value is so.constantly shifting and 
changing that, as we said in Charleston v. Public Service Com- 
mission, supra, no appreciation in their value over investment 
cost should be allowed in ratemaking cases, unless the circum- 
stances be exceptional. . . . 

P.U.R.1928B. 
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“Now during the whole life of the utility the rentals to keep 
these leases alive have been paid by the public; since the Com- 
mission has been regulating public utilities, these rentals have 
been charged to operating expenses. In all such inquiries, it 
would be well for the Commission to ascertain the amount of 
rentals so paid, and the amount thereof should be considered and 
given due weight. If the delay rentals would equal or exceed 
the excess of present values over investment cost of the lease- 
bolds, then there should be no allowance made for the increase 
in values. Not to do so would in effect permit the company to 
capitalize the rentals paid by the public as operating expenses, 
and require the public to pay a return on them. From tbe 
testimony it appears that they now run from $1 to $1.50 per 
acre annually; it does not appear from the record, but it is 
quite possible that the rentals already paid far exceed the total 
valuation placed on these leaseholds by Mr. Wyer. This is a 
circumstance that can not be ignored. For the foregoing reasons, 
we think that Mr. Wyer’s valuation should be rejected; the in- 
vestment cost of the leaseholds should be regarded as the basis 
for fair value, subject to depreciation charge as will be discussed 
hereafter.” 

Much has been said about the hazards incident to the natural 
gas business. The record discloses that many, if not all, of the 
hazards, in so far as the operation of this property is concerned, 
have been removed. Provision has been made, through the life 
of the Company and its predecessors to take care of at least the 
ordinary hazards in the business; and that having been done it 
would appear that the officers have not been niggardly with the 
stockholders of the Company in the accumulation of profits for 
them, as the record shows that the Company’s predecessors, after 
setting up 5 per cent annually for depreciation, realized more 
than 8 per cent return upon the fair value of the property, to 
which has been added 10 per cent for going value and working 
eapital, as will hereinafter appear. 

It may be that the leaseholds have appreciated in value since 
they were obtained by the Company. However, it is impossible 
to tell, from the record, just what leases included in the invest- 
P.U.R.1928B. 
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ment of $63,754 are now being held and operated by the Com- 
pany, as many of the leases have been surrendered. 

From all that has been said regarding this matter, we are of 
the opinion to allow, for this item, $63,754, which is the total 
amount invested in leaseholds during the entire life of the 
property. 


Overheads 


The Company, at the request of the Commission, filed Smith 
Exhibit No. 18, purporting to show the actual amount estimated 
for overheads by Mr. Smith in his reproduction cost of the prop- 
erty. The amounts making up the total estimated overhead 
costs, as shown by Smith Exhibit No. 18, are: .- 





Field engineering, supervision and miscellaneous field costs . $676,365.00 
Cemnienems GPE COMCINGONGIED 6.6occccceccccccssccccovcescess 115,083.00 
Interest, taxes and general office cnmtee men eee eas $28,512.00 
Promotion, organization and cost of financing .............. 863,317.00 

eee CT eT TEE eT eT TT ee ere . $2,483,577.00 


It will be observed that the estimated overheads are in excess 
of 35 per cent of the estimated reproduction cost of the physical 
property. It may be pointed out that, in addition to the over- 
heads set out in Smith Exhibit No. 18, there is included, and 
allowed, in the reproduction cost of the physical property items 
for delays due to bad weather, securing labor, waste and break- 
age of pipe, and insurance, which are ordinarily included in 
estimates for overheads. 

The record discloses that the amount actually expended for 
overheads during the entire life of the property is $172,000, 
approximately. This amount, compared with the amount esti- 
mated by Mr. Smith, shows the fallibility of basing the value 
of property upon estimated reproduction cost alone. 

The question of overheads was discussed in the following 
cases: 

United Fuel Gas Co. v. Publie Service Commission, 14 F. 
(2d) 209, P.U.R.1927A, 707, 719; Columbus Gas & Fuel Co. 
v. Columbus, 17 F. (2d) 630, P.U.R.1927C, 639, 656. 

In the first case cited, the late Judge Rose, speaking for the 
Court, said: 
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“There is no possible question that in,almost all of these rate 
eases the overhead charges included in the estimated cost of 
reproduction greatly exceed any sum that the utility actually 
paid out for such purposes. A large and widely distributed 
plant is ordinarily a growth extending over many years. Its 
property is managed by its officers, and its construction is financed 
in installments. The large overheads estimated by the experts 
are simply not incurred. . . 

“A well-managed public utility almost always builds up an 
organization which, as part of its every day work and without 
appreciable additional cost, can and does superintend the making 
of such additions and extensions as from time to time may be 
required, The possession of such a staff is not the least impor- 
tant asset going to make up what is called going concern value. 
Perhaps one of the reasons why reproduction cost, although one 
of the weightiest elements in the determination of present fair 
value, is not necessarily controlling, is the very fact that, in 
arriving at it, the experts always include an expenditure for 
overheads far in excess of any which the utility ever incurs.” 

In the second case cited, Judge Hough, speaking for the 
Court, said: 

“Except for the overhead cost of maintaining an executive, 
engineering, bookkeeping, and supervisory organization, which 
has heretofore received treatment, the Master was correct in 
eliminating these various items of value. With the plan con- 
ceived by the company’s engineers, creating a basic structure 
upon which to impress, attach, and superimpose every and all 
conceivable and imaginable items of cost, like barnacles on a 
ship’s hull, the Court is not in sympathy.” 

The record discloses that the engineering required in the build- 
ing of the Company's plant is not recognized as high-class en- 
gineering; that the property, while in the course of construction, 
is not taxed, with the exception of material on hand; that in- 
terest is not paid until the money is actually required; and it is 
probable that the value of the property not now in use, but in- 
cluded in the inventory, would exceed in value the omissions and 
contingencies, therefore, nothing will be allowed for this par- 
ticular item. 

P.U.R.1928B. 
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The weight of authority appears to be against allowing any- 
thing for financing: 

Galveston Electric Co. v. Galveston, 272 Fed. 147, P.U.R. 
1921D, 547; Winona v. Wisconsin-Minnesota Light & P. Co. 
276 Fed. 996, P.U.R.1922D, 461; Reno Power, Light & Water 
Co. v. Public Service Commission, 298 Fed. 790, P.U.R.1923 
485; Duluth Street R. Co. v. Minnesota R. & Warehouse Com- 
mission, 4 F. (2d) 548, P.U.R.1925D, 226. 

In Reno Power, Light & Water Co. v. Publie Service Com- 
mission, supra, at p. 494 of P.U.R.1923E, the Court said: 

“There is no evidence that any brokerage was ever paid. 
Twenty thousand, seven hundred twenty-two dollars, the amount 
fixed by the witness Wentworth, is purely an estimate by an 
expert. One man with abundant capital or excellent credit may 
be able to construct a plant without employing brokers or issuing 
bonds; another with little capital and but indifferent credit may 
be obliged to pay large fees for marketing his securities, and 
realize from them much less than their face value. This cost 
of obtaining capital to erect a public utility plant is not property 
which will be used in serving the public. It is not basic value. 
It is an index of the promoter’s lack of credit and capital, rather 
than of reasonable value.” 

9-12] It is obvious that certain overhead costs will be in- 
curred in the the construction of the property. We are of the 
opinion, however, that the amounts set up for the different 
items in Smith Exhibit No. 18 are far in excess of the amounts 
necessary for the purposes mentioned, and we fix 5 per cent for 
engineering, 6 per cent for interest during construction, 2 per 
cent for corporate costs, 1 per cent for legal, making a total of 
14 per cent, which has been applied to all of the items, with 
the exception of general equipment, as shown on Table No. 1, 
a total estimate for overheads of $875,639, making the total 
estimate of reproduction new of the physical property $7,178,- 
334; to which may be added $63,754 for leaseholds; a grand 
total of $7,242,088. 

[13] We have not added overhead costs to the general equip 
ment, for the reason that the expense incurred for interest dur- 
ing construction, engineering, and legal would be negligible, 
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as this property would not be purchased until the plant was 
ready to operate. It may be that something should be added 
to this property for overheads, but, since we have applied the 
14 per cent to land and other items, we are of the opinion that 
the total amount allowed for overheads is suflicient. 


Accrued Depreciation 


We come now to consider one of the most important elements 
in this case, about which there is a wide difference of opinion. 
It is difficult to understand how witnesses, equally qualified and 
with honesty of purposes, after examining the same property, 
could differ so widely regarding its physica! condition. 

The Company appears to present opposing theories of depre- 
ciation. Mr. Jirgal, in support of his contention that 53 per 
cent per year should be allowed for future depreciation, testified 
that the books of the Company show that the average life of the 
wells drilled by the Company’s predecessors is twelve years; that 
the investigations he has made lead to the conclusion that the 
average life of the meters is fifteen years; and tliat five miles 
of the distribution lines were relaid in the year 1925, indieat- 
ing that the major renewals, regarding lines, are just beginning, 
which supports the contention of the protestants that the distri- 
bution and service lines are in bad condition and should be de- 
preciated 60 per cent to 70 per cent. 

[14] Mr. Smith, in support of his contention that the Com- 
pany ’s property is in 85.60 per cent condition, proceeds upon 
the theory that when the wearable parts of property are replace d, 
it is in 100 per cent condition. With this theory we do not 
agree. The record discloses that Mr. Smith examined the pipe 
lines of the Company located in this state at 361 places, and 
that ninety-one of the places where examinations were made, 
the pipe was reported to be in 100 per cent condition, although 
it had been in use for a period of twenty years. 

The record also discloses that only eight examinations of the 
12-inch, and four examinations of the 10-inch, main transmis- 
sion lines were made in this state, although there are approxi- 
mately ninety miles of this line in West Virginia. 

The record further discloses that Mr. Smith did not make an 
P.U.R.192855. 
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examination of the 12-inch line between Thomas and Keyser, a 
distance of about fifty-five miles, or considerably over half of 


the entire line located in this state. We cannot approve this 


method of examination, particularly in view of the fact that 
this line extends through sections underlaid with coal, and that 
soil conditions are constantly changing. 

At the request of the Company, Mr. Imboden, engineer for 
the Commission, was permitted to accompany Mr. Smith while 
making his examination of the pipe lines where openings had 
been made by the Company, in order to prevent the reopening 
of the trenches in case the Commission decided to have its en- 
gineering department make an observed examination of the prop- 
erty to determine its condition. 

Later, it was decided, and so stated, at the first hearing of 
this case, that the Commission’s engineers would not be able to 
make an examination of the property to determine its physical 
condition, which was after Mr. Smith and Mr. Imboden had 
examined the pipe at the openings made by the Company. 

Mr. Imboden, at the request of the Company, made a report 
in which he. expressed the belief that a sufficient number of ob- 
servations were made to definitely determine the average con- 
dition of the pipe constituting the transmission and distribution 
system. With this belief, we are not in accord. 

It may be that a sufficient number of examinations of the 
distribution lines were made to determine their condition, pro- 
vided the examinations were made at representative points, but 
we cannot agree that four examinations of the 10-inch pipe and 
eight examinations of the 12-inch pipe were sufficient to deter- 
mine the physical condition of ninety miles of pipe lines. 

There are about eighty miles of 12-inch pipe and seventy-five 
miles of 35-inch pipe in West Virginia. Eight examinations 
were made of the 12-inch pipe and 128 examinations were made 
of the 35-inch pipe. Just why it was found necessary to make 
so many examinations of the 3-inch pipe and so few of the 10- 
inch and 12-inch pipe, is not explained. 

Mr. Brady and other witnesses for the protestants point out 
numerous places where the pipe is badly deteriorated and leak- 
ing, and state that when many of the examinations were made 
P.U.R.1928B. 
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by them they are accompanied by a representative of the Com- 
pany. They also point out that, by reason of deterioration of 
the pipe, it was easily penetrated by the use of the handle of 
a shovel in one instance, and a sledge in another, and that a 
2-inch pipe was cut in two with a grader pulled by a Fordson 
tractor. They further state that in places where the dirt was 
removed from the pipe, the pipe adhered to the dirt, leaving 
holes through which the gas escaped. 

Mr. Brady also testified that the soil in this section of West 
Virginia had a very deleterious effect upon pipe, causing it to 
deteriorate rapidly. He also pointed out that Mr. Smith found 
the pipe on First street, in Elkins, to be in 95 per cent con- 
dition; that the street was four blocks long and that the pipe 
on two blocks of this street was found to be so badly deteriorated 
that it was necessary for the Company to replace the pipe shortly 
after Mr. Smith had made his examination. 

It is significant that over 500 openings made by the Company 
did not disclose a single leak or a condition such as testified to 
by witnesses for the protestants. 

If the opinion of witnesses for the Company is to be accepted, 
the pipe lines would have a life of two hundred years. If the 
opinion of the witnesses for the protestants is to be accepted, 
the life of the distribution lines, service lines and at least parts 
of the transmission lines, is practically ended. These statements 
are difficult to reconcile, but, if the pipe exhibited by the protes- 
tants, which was said to have been removed from the Company’s 
lines, is in any way representative of the lines now in service, 
we would be forced to the conclusion that the protestants are 
more nearly correct in their estimate of the depreciated condi- 
tion of the Company’s lines. 

Smith Exhibit No. 6 discloses that one examination was made 
of the service lines in Buckhannon; that one examination was 
made of the service lines in Hodgesville; that there are 1538 
services in Buckhannon and 34 services in Hodgesville; that the 
services in Buckhannon were found to be in 60 per cent condi- 
tion; and that the services in Hodgesville were in 100 per cent 
condition. Mr. Smith added the 60 and 100, divided the total 
by 2, and found the services in the two towns to be in 80 per cent 
P.U.R.1928B. 
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condition. This method is so palpably wrong that further refer- 
ence need not be made. 

At a former hearing involving this same property, Samuel S. 
Wver, consulting engineer and valuation expert of Columbus, 
Ohio, witness for the applicant, expressed the opinion that the 
property had depreciated 25 per cent, or 3.20 per cent per year. 
Continuing this same percentage of depreciation, the property at 
this time would be depreciated approximately 43 per cent. 

Mr. Smith depreciated Item 1, Well Construction, and Item 
2, Well Equipment, 43.57 per cent. Mr. Williamson, basing 
his opinion on the total amount of gas sold, the amount re 
maining in the ground and the line loss, finds that the Com- 
pany’s gas reserves have been depleted approximately 89 per 
cent. Mr. Hall, engineer for the Commission, at tle request 
of the protestants, estimated the present condition of the Com- 
pany’s wells; and, basing his opinion upon the average age and 
gas produced by the abandoned wells, as compared with the gas 
produced by the wells now in service and the total amount 
of gas produced, as compared with the gas remaining in the 
ground, finds the wells should be depreciated 89.74 per cent. 

Mr. Smith, in arriving at the present percentage condition 
of the wells, estimated the life of a well to be twenty-five years. 
We are unable to find anything in the record that would justify 
the fixing of the life of a well at twenty-five years. Mr. Jirgal, 
as hereinbefore stated, finds the average life of a well to be 
twelve years. According to Mr. Williamson, the average age 
yf the wells now in service is eleven and two-thirds years, which 
would indicate that Mr. Jirgal was too low. It is believed that 
Mr. Smith is too high. Perhaps to fix the average life of a well 
us eighteen years would be fair. 

Mr. Meals testified that the average life of a casing in a 
well, located in this territory, is twelve years. We are of the 
pinion, from what has been said concerning this matter, that 
the wells and equipment should be depreciated 50 per cent; and 


that Item 3, 


Drilling and Cleaning Equipment, should be de- 
preciated 48 per cent, which is the amount of depreciation fixed 
for this item by Mr. Smith. 

[15| We are of the opinion that all structures should be de- 
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preciated approximately 2 per cent per year, therefore, we have 
depreciated Item 6, Field Measuring Station Structures, 40 per 
cent. 

[16] Item 5, Field Rights-of-Way; Item 7, Field Line Con- 
struction; Item 8, Field Line Equipment; have been depreciated 
40 per cent. Our reasons for not applying the same percentage 
of depreciation to these items as is applied to the wells is due 
to the fact that a part of the field lines and rights-of-way may 
be used to gather gas after the Company's wells are exhausted, 
otherwise, we would have depreciated this property 50 per cent. 

It is true that physical depreciation should not be applied to 
the rights-of-way ; neither should it be applied to the hole in the 
ground. Mr. Smith depreciated the hole in the ground 43.57 
per cent, applying of course functional depreciation. If fune- 
tional depreciation should be applied to the hole in the ground, 
it should be applied to rights-of-way, which will be useless after 
the gas is exhausted; therefore, we have depreciated Field Line 
Rights-of-Way 40 per cent, or the same as Field Line Equip- 
ment. 

[17] Item 9, Field Measuring Station Equipment. This 
item has been depreciated 40 per cent, or approximately 2 per 
cent per year. The record is rather vague regarding this item 
and Item 21, and also Item 26, but what will be said later re- 
garding meters applies to these items. 

[18] Item 4, Other Investment; Item 10, Land; and Item 
11, Transmission Rights-of-Way, have not been depreciated. 

[19] Item 12, Compressor Station Structures. The average 
age of compressor stations is in excess of fourteen years. We 
are of the opinion that this property should be depreciated about 
2 per cent per year, or 25 per cent. 

Item 13, Measuring Station Structures, and Item 14, Other 
Structures, have been depreciated 50 per cent by Mr. Smith, and 
have not been changed. 

Item 15, Compressor Station Equipment. This item is 
classed as machinery, and, in our opinion, from what has been 
said by Mr. Brady, and in view of the fact that the depreciation 
on this property was fixed by a representative of the Worthing- 
ton Pump & Machinery Company, who did not testify in this 
P.U.R.1928B, 
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vase, and the further reason that Mr. Smith, in depreciating this 
property, as well as all other property, did not take into con- 
sideration deterioration due to age or crystallization, this prop- 
erty should be depreciated 25 per cent, which is less than 2 per 
cent per year. 

[20] Item 17, Transmission Line Equipment. In view of 
the cursory examinations made of this property by Mr. Smith, 
the testimony of witnesses for the protestants regarding the con- 
dition of parts of this property, and the fact that it is generally 
recognized that a certain amount of deterioration is going on in 
iron and steel pipe, which is not disclosed by a superficial exam- 
ination, we are of the opinion that this property should be de- 
preciated 25 per cent or approximately 1 per cent per year. 

Item 22, Distribution Line Equipment, and Item 23, Service 
Line Equipment. Considerable evidence has been introduced 
concerning these two items. The Company contends that this 
property should be depreciated 8.20 per cent, which, applied to 
the service lines, is hardly consistent with the practice of the 
Company to replace its service lines in towns where streets have 
been paved. If the service lines are in the condition claimed 
by the Company, it certainly wou!d not be necessary to replace 
them, as their life would probably be two or three times that of 
the paving. From all that has been said concerning the condi- 
tion of the service lines and distribution lines, we are of the 
opinion that these items should be depreciated 40 per cent. 

Item 24, Meters, and Item 25, Meter Installation. Mr. Smith 
did not examine the meters. He estimated that the wearable 
parts were in a certain condition, and, by renewing these parts, 
the meters would be in 100 per cent condition. Mr. Jirgal 
found that over 500 meters had been retired from service, and 
that the average life of a meter is fifteen years. This being 
true, it would appear that approximately 1900 of the meters 
now in service have reached the point where it will be necessary 
to replace them. This assumption is borne out by the fact that 
Mr. Williamson’s report shows that the Company expended only 
$27,873, for meters during the six years from 1915 to 1920, 
inclusive, during which time it added over 5000 consumers; that 
during the six years from 1921 to 1926, inclusive, in which time 
P.U.R.1928B. 
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less than 1900 consumers were added, it expended for meters 
$55,180; and that $22,500 of this last amount was expended 
during the years 1925 and 1926, indicating that many renewals 
were being made. We are of the opinion that these items should 
be depreciated 40 per cent. 

[21] Item 27, Office Equipment, having been reduced to the 
actual investment, and, considering the fact that over half of 
this equipment was purchased in the year 1925, we are of the 
cpinion that the appreciation in the old furniture would equal 
its physical depreciation, therefore, we have not depreciated this 
item. 

We are of the opinion that the depreciation applied to Items 
29, 30, 31, and 32 is supported by the record and is reasonable. 

It is noticeable that Mr. Smith depreciates the small building 
50 per cent and the compressor station buildings less than 5 per 
cent. The unusual line loss suffered by the Company, which 
represents about 25 per cent of the total gas produced and pur- 
chased, indicates that the Company’s system is not in a good 
state of repair and that numerous leaks are occurring in its 
lines. 

In the case of the Columbus Gas & Fuel Co. v. Columbus, 17 
F. (2d) 630, P.U.R.1927C, 639, 651, the Court, in discussing 
the question of accrued depreciation, says: 

“Concerning this troublesome subject much conflict in theory 
and opinion exists. Missouri ex rel. Southwestern Bell Teleph. 
Co. v. Public Service Commission, 262 U. S. 276, 294, 67 L. 
ed. 981, P.U.R.1923C, 193, 43 Sup. Ct. Rep. 544, 31 A.L.R. 
807. Age and usage to which the metal has been subjected, 
even under favorable soil conditions, such as found in Columbus, 
together with the corrosion, electrolysis, metal strain, fatigue, 
and crystallization to which the mains have been subjected for 
many years, just naturally present themselves with undeniable 
force, to be taken into consideration as an element of deprecia- 
tion. The element of age is considered as an essential in arriy- 
ing at a proper, just, and fair accrued depreciation of the prop- 
erty. It is an element that is generally known and must be 
accepted—the result of judgment applied to common knowi- 
edge.” 

P.U.R.1928B, 
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The deductions from our estimate of reproduction cost new, 
representing accrued depreciation, are shown in Table No. 1, 
a total of $2,437,698, for actual accrued deterioration. 

[22}- The protestants contend that the transmission lines and 
compressor stations have a much greater capacity than that re- 
quired to transport the gas now being sold by the Company, and 
that the excess capacity should be taken into consideration when 
depreciating the property. 

The record shows that, in the year 1913, the Company’s pred- 
ecessors transported 9,499,832,000 feet of gas with this same 
equipment; and that the Company, in the year 1926, sold 1,782,- 
731,000 feet of gas, which is about one-fifth the amount of gas 
sold by its predecessors in the year 1913. 

The Company estimates that its gas production will be ex- 
hausted within ten years, but contends that it will be able to 
purchase gas for a longer period. We are of the opinion that 
it is reasonable to conclude that the property will cease to func- 
tion as a natural gas plant at the end of sixteen years; and the 
fact that a part of this property may, at some future time, be 
used for transporting artificial gas is too remote and uncertain 
to be seriously considered at this time. Besides, it is believed 
that it is not practical to furnish artificial gas to the West Vir- 
ginia consumers. 

Mr. Brady testified, for the purpose of showing the excess 
capacity of the compressor stations and main transmission line, 
that this equipment could be replaced with equipment adequate 
to render the service now required by this equipment for less 
than $900,000, which includes compressor stations, which may 
be compared with over $2,500,000, the estimated reproduction 
cost of this property. 

Mr. Meals, witness for the Company, who has had at least 
thirty years experience in the natural gas business, did not agree 
with Mr. Brady that the plant had an excess capacity. He ex- 
pressed the opinion that the Company had an ideal plant. A 
careful reading of his testimony, however, discloses that he is 
not familiar with the territory through which the Company’s 
plant is constructed; the conditions under which it has been 
operated; and that in a number of instances, the figures upon 
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which he bases his estimates are not correct. It is believed that 
Mr. Brady’s estimate is too low. However, the fact remains 
that the Company’s predecessors, in the year 1913, transported 
five times the quantity of gas now being transported by the Com- 
pany, which would indicate that the Company could easily trans- 
port with its present equipment at least twice the amount of 
gas now being sold by it. The excess capacity of the plant was 
considered by our supreme court of appeals in the case of Elkins 
v. Public Service Commission, 102 W. Va. 450, P.U.R.1927B, 
270, 135 S. E. 397. 

In the case of Idaho Power Co. v. Thompson, 19 F. (2d) 
547, P.U.R.1927D, 388, 437, the Court, in discussing the ques- 
tion of fair value and depreciation, says: 

“Fair value implies a consideration of all factors which would 
be regarded as material in negotiating a sale and purchase of 
such property. Wear, decay, deterioration, obsolescence, in- 
adequacy, and redundancy would all undoubtedly be considered 
as factors.” 

Considering all that has been said for the record concerning 
the excess capacity of the Company’s plant, we are of the opin- 
ion that $2,000,000, representing the Main Transmission Line 
Equipment, Item 17, and the full amount of Item 15, Com- 
pressor Station Equipment, should be depreciated 10 per cent, 
by reason of redundancy or excess capacity. 

[23] Mr. Covell, witness for the Company, when making his 
apportionment of the property between the states, did not take 
into consideration the line loss which amounts to about 25 per 
cent of the total gas produced and purchased. We are of the 
opinion that the apportionment applied to the transmission sys- 
tem should be applied to the line loss, which would result in 
apportioning 55.5 per cent of the production system to West 
Virginia and 44.5 per cent to Maryland. We have accepted 
Mr. Covell’s apportionment of the remaining property, as shown 
in Table No. 1. 

3ased upon the inventory made by Sanderson and Porter, 
and introduced by Mr. Smith, the proof of which appears to be 
of doubtful value, we find the estimated reproduction cost of 
the Company’s property, as of December 31, 1925, to be $7,242,- 
P.U.R.1928B. 5 
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088, and the estimated reproduction cost of the Company’s prop- 
erty apportioned to West Virginia to be $2,321,269, as shown 
in Table No. 1. It will be observed that no deduction is made 
in Table No. 1 on account of the excess capacity of the plant. 

It has been stated that the main transmission line and com- 
pressor station structures and equipment, by reason of redun- 
daney or excess capacity, should be depreciated 10 per cent, in 
addition to the 25 per cent shown in Table No. 1, or a total 
of 35 per cent. The estimated reproduction cost of the main 
transmission line, including 14 per cent for overhead, is approx- 
imately $2,000,000, 10 per cent of which is $200,000. Forty- 
four and one-half per cent of this amount, or $89,000, has been 
apportioned to West Virginia. 

The estimated reproduction cost of the compressor station 
structures and equipment, including 14 per cent for overhead, 
is $618,343, 10 per cent of which is $61,834. Forty-four and 
one-half per cent of this amount, or $27,516, has been appor- 
tioned to West Virginia. Adding this last-named amount to the 
$89,000, we get a total of $116,516 to be deducted from the 
estimated reproduction cost of the property apportioned to West 
Virginia in Table No. 1. The record discloses that, during the 
years 1910 to 1924, inclusive, it was the practice of the Com- 
pany’s predecessors to charge the drilling cost of wells to operat- 
ing expenses, and that, during this period, 124 wells were drilled. 

Table No. 1 discloses that we have found the estimated re- 
production cost of well construction, depreciated, to be $375,574, 
which represents the drilling costs of 148 wells, or $2,538 per 
well. Multiplying this amount by 124, the number of wells 
charged to operating expense, we get $314,712, 554 per cent of 
which, or $174,655, has been apportioned to West Virginia in 
Table No. 1. 

Our supreme court of appeals, when considering this question 
in the case of Natural Gas Co. v. Publie Service Commission, 
decided February 26, 1924, 95 W. Va. 557, P.U.R.1924D, 346, 
558, 121 S. E. 716, said: 

“He totally ignores the fact that practically two-thirds of the 
cost of all the foregoing items have already been paid by the 
public as operating expenses. All the items for labor, teaming, 
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freight, drilling, well shooting, road building and placing the 
casing and tubing, have been so paid. The materials, such as 
rig, casing, and other machinery, have been carried to invest- 
ment account, and the public has been paying for their use; so 
that we do not find a single item in this list, for which the pub 
lic has not already paid, or does not pay for its use annually in 
the rates charged. But he takes the position that this makes no 
difference; for example, if the company drills a gas well at a 
cost of $5,300 and this drilling cost is immediately paid by the 
public in rates, he treats it as though the company paid it, be- 
cause the well belongs to the company, and he says it is worth 
that amount; that that is its value to the company. For example, 
he uses the oft-repeated illustration ‘If the property had been 
willed to them it would have made no difference; it is their 
property, and my function was to secure the present fair value 
of that property as of the date used in the appraisal.’ Of course, 
this is an evasion of the question. If the $5,300 well had been 
willed to the company, it would not have cost the public any- 
thing, and the company would be entitled to include that value 
in its estimate of the fair value of its property. But we can 
not ignore the fact that most of the enumerated items have been 
paid by the public; they were not willed to or given to the com- 
pany; their payment was not a voluntary but an involuntary, 
an enforced, payment, a payment which the public could not 
avoid. Theory in such cases must give way to fact. Equity and 
fair dealing require that at least two-thirds of the valuations 
placed on these natural gas wells by the witness be totally dis- 
regarded in ascertaining the fair value of the company’s prop- 
erty on the reproduction theory; to regard all of it would re- 
quire the public to keep paying a return and a depreciation 
charge on $450,400 of it, which it has already paid.” 

The record does not show just how the labor costs of the 
Braxton line were handled, but it appears that the Company’s 
predecessors contended that the life of the Braxton field was 
comparatively short, and that. the Commission permitted them 
tu amortize the labor costs over a period of five years. It may 
be as contended by the protestants, that this property should 
P.U.R.1928B, 
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not be included in the capital account. However, we have in- 
cluded this item in the value of the Company’s property. 


Property not Used and Useful 


[24] This history of the property now owned and operated 
by the Company discloses that, after constructing the main 
transmission line, it was necessary to construct another or paral- 
lel line in order to furnish gas to the industrial consumers. Lat- 
er, the supply of gas became somewhat exhausted. It was found 
necessary to curtail the amount of gas furnished industrial con- 
sumers; besides, in time the price at which it appeared to be 
necessary to sell the gas made its use prohibitive for industrial 
purposes, therefore, the parallel line is no longer useful, for the 
purpose for which it was originally constructed, and it has been 
pointed out that the parallel line is not now connected. 

In view of the fact that it has been decided that the main 
transmission line, exclusive of the parallel line, has a capacity 
in excess of that required to transport the gas now being sold 
by the Company, we are of the opinion that the estimated re- 
production. cost of the parallel line should be deducted from the 
estimated reproduction cost of the property. 

The estimated reproduction cost of the parallel line is $348,- 
244. This amount should be reduced 10 per cent, to compare 
with the reduction heretofore made in the transmission line, leay- 
ing the amount $313,420, to which should be added 14 per cent 
for overheads, making the total estimated reproduction cost of 
the parallel line $357,298. Depreciating this amount 35 per 
cent, or $115,054, for actual physical depreciation and excess 
capacity, which deduction was heretofore made from the esti- 
mated reproduction cost of the transmission line, we get $242,- 
254. Forty-four and one-half per cent of this amount, or $107,- 
803, has been included in the amount apportioned to West 
Virginia. 

As hereinbefore stated, we find the estimated reproduction 
cost of the property apportioned to West Virginia, applying 
actual acerued depreciation as shown in Table No. 1, to be 
$2,321,269, from which amount the following deductions should 


be made: 
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leaving the depreciated value of the property apportioned to 
West Virginia, $2,038,801. 

If we deduct the further accrued depreciation of 10 per cent, 
for redundancy or excess capacity, as applied to certain parts 
of the plant, the following deductions should be made from 
the value of the property apportioned to West Virginia, or $2,- 
321,269: 


UE CRORE GURRUEEE os oe. cdciwee ce Sieas duc eens aeics ba $116,516 
IN 5. 6:6. <0 Ws 500s: 04 WAS Sh mE RM ene Eh CRAIN DREN 174,665 
PE SE wb bnuss herads oReewusN mesh vee neeneOGeeeneeneweN 107,803 
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leaving the depreciated value of the property apportioned to 
West Virginia $1,922,285. 

[25] In this case, depreciation is presented in another form, 
which should be applied only, if at all, to utilities engaged in 
operating a wasting property, parts of which are in a fair state 
of preservation when the commodity sold is exhausted, neces- 
sitating the abandonment of the plant as a whole and reducing 
its value to that of junk. 

This element was recognized by Mr. Smith when depreciating 
the Company’s wells and equipment. The hole in the ground, 
the drilling of which is the principal cost of a completed well, 
is just as good as the day it is put in use, perhaps twenty 
years ago, and will remain so until its usefulness is ended by 
reason of the exhaustion of the gas, yet Mr. Smith, as herein- 
before stated, depreciated the wells 43.57 per cent. 

Utilities engaged in the natural gas business have urged, in 
practically all cases, that a sufficient amount, based on the life 
of the property, should be set up annually to retire the invest- 
ment in the property at the end of its useful life, which of 
course was based upon the assumption that a sale of a certaiv 
part of the property was being made each year. 

In the case of United States v. Ludey, 274 U. S. 295, 71 L. ed. 
1054, 47 Sup. Ct. Rep. 608, 610, decided May 16, 1927, the 
Court, in discussing depreciation and depletion, says: 
P.U.R.1928B. 
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“The depreciation charge permitted as a deduction from the 
gross income in determining the taxable income of a business 
for any year represents the reduction, during the year, of the 
capital assets through wear and tear of the plant used. The 
amount of the allowance for depreciation is the sum which 
should be set aside for the taxable year, in order that, at the 
end of the useful life of the plant in the business, the aggregate 
of the sums set aside will (with the salvage value) suffice to 
provide an amount equal to the original cost. The theory under- 
lying this allowance for depreciation is that by using up the 
plant a gradual sale is made of it. The depreciation charged is 
the measure of the cost of the part which has been sold.” 

Let us, for the purpose of illustration, take a coal property, 
including one thousand acres, estimated to contain six million 
tons, the operation of which necessitates numerous openings and 
tipples and the construction of ten miles of railroad, the total 
cost of which is $600,000. 

Prudent business judgment would require that the operator 
add 10 cents, in addition to the cost of the coal and all operating 
expenses, to each ton of coal produced, in order to provide for 
the return of the capital invested during the life of the property. 

Assuming that the life of the property is ten years; that the 
coal has been depleted 50 per cent at the end of five years; that 
prices have not changed; and that it becomes necessary to value 
the property, for the purpose of sale or other purposes, would 
it be reasonable to assume that the openings, tipples and rail- 
roads should be subject only to actual accrued physical deprecia- 
tion? We think not. 

It is believed that any prospective purchaser would take into 
consideration the fact that the coal had been depleted 50 per 
cent, and, therefore, the openings, tipples and railroad should 
be depreciated, by reason of obsolescence or functional deprecia- 
tion, in the same proportion as the coal had been depleted, which, 
in this assumed case, would be 50 per cent. 

We have a somewhat different situation in this case. The 
record discloses, as hereinbefore stated, that the Company con- 
tends that it will be able to purchase gas for some time after its 
gas supply is exhausted, probably six years, which would give 
P.U.R.1928B. 
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the property an estimated life of sixteen years. It would be 
necessary, however, to give consideration to the fact that prices 
lia,e increased since the plant was constructed, thereby increas- 
ing the reproduction cost of the property, which must be con- 
sidered, and the depreciation applied to the reproduction cost or 
present value of the property. 

In the case of the United Fuel Gas Co. y. Publie Service 
Commission, 14 F. (2d) 209, P.U.R.1927A, 707, 722, concern- 
ing this subject, the late Judge Rose, speaking for the Court, 
said: 

“There cannot be room for much difference of opinion that 
a pipe line, which will lose all its value at the end of say eighteen 
years, because there will no longer be any use for it where it 
is and because it will cost more to dig it up than it will be 
worth when brought to the surface, is not in any reasonable sense 
of the term worth as much as would be one out of which forty 
years of useful service can be expected. From the standpoint 
under consideration, it would make little or no difference wheth- 
er the pipes had been newly laid or had been in the ground for 
years. In either case, they would be efficient for eighteen years, 
and after that they would both be equally valueless.” 

If, as in the assumed case, the property, other than the coal, 
was found to be in 90 per cent physical condition, 50 per cent 
of the investment therein having been returned to the operator, 
he owner would be receiving a return on 40 per cent of the prop- 
erty, the cost of which had been returned on the assumption 
that it had been used up by reason of its expired life. 

Table No. 1 shows the estimated reproduction cost of the 
Company’s property to be $7,242,088, from which should be 
deducted $639,441, the estimated reproduction cost of 124 wells, 
which was not included in the capital account, but charged to 
operating expenses, leaving the estimated reproduction cost of 
the Company’s property $6,602,647. If we depreciate the prop- 
erty 50 per cent, based upon its age and expected life, we get a 
depreciated value of $3,301,323, approximately 49 per cent, or 
$1,617,648, should be allocated to West Virginia. 


“? 
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Market Value 


[26] The record discloses that the Company purchased the 
property now being considered about December, 1924, and that 
it sold the same about November, 1926. It is believed that the 
Commission is entitled to know the amounts for which the prop- 
erty was sold. The Company had the information. It failed 
to furnish it to the Commission although requested so to do. It 
is also believed that had the information been furnished, it 
would not have sustained the value claimed by the Company, 
for its property. 

Concerning this subject, the following cases may be of inter- 
est. 

In the case of Standard Oil Co. v. Southern P. Co. 268 U. 
S. 146, 69 L. ed. 890, 896, 45 Sup. Ct. Rep. 465, Mr. Jus- 
tice Butler, delivering the opinion for the Court, said: 

“But there is another matter infinitely more important than 
this,—known even to the most unlearned,—the constant change 
which takes place in the market. It is the market price which 
the Court lgoks to, and nothing else, as the value of the property. 
It is an old saying, ‘The worth of a thing is the price it will 
bring.’ ” 

In the case of Chesapeake & P. Teleph. Co. v. Whitman, 3 
F. (2d) 938, P.U.R.1925D, 407, 411, the late Judge Rose, 
speaking for the Court, said: 

“Usually the law assumes that, at any particular time, a thing 
is worth what it will then fetch in the open market. Some com- 
modities are habitually dealt with on exchanges, which keep 2 
record of what is sold on them and of the prices realized. As a 
rule, the law for its purposes will accept such quotations as 
accurately determining what the commodity was worth on any 
particular day, although doubtless it sometimes may be permis- 
sible to show the existence of peculiar conditions which would 
make the ordinary assumption untrue and unjust. Other arti- 
cles are subjects of almost daily purchase and sale, but tlie 
transactions in them are matters of private bargaining, and the 
prices paid at the same time by different people may vary con- 
siderably. In such cases the trier of fact may not find it quite 
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so easy to determine what, at any particular time, may have 
been the precise actual worth of a unit of the commodity in- 
volved in the controversy, but the margin of possible uncertainty 
is usually relatively small. Then, again, the property, the value 
of which is to be ascertained, may have peculiarities of its own, 
as is usually the case with land. 

“Court or jury may have not a little difficulty in determining 
from conflicting testimony what the real market value is; but 
the law says they must come as near as they can to valuing 
the land at the best price which its owner, if willing to sell, but 
not compelled to do so, could obtain for it from a buyer who 
wanted it, but who could get along very well without it. It is 
doubtless easier to state the rule than it is to apply it, by putting 
oneself in the position of such purely imaginary buyers and 
sellers; but on the whole, in practice, it has worked fairly well. 
In the nature of things, there can be seldom anything like a 
free market for a public utility. Except in the case of some 
comparatively small properties, possible purchasers are few, and 
probable ones perhaps nonexistent. This was true, even before 
the days of public regulation and limitation of rates.” 

There is nothing in the record to indicate that the Eastern 
Oil Company was compelled to sell, or that the Company could 
not get along very well without, the property involved in this 
proceeding; in fact, there appears to be no connection between 
this property and other property owned by the parent company, 
which is the Southern Gas & Power Company. 

If the information regarding the sale price of the property 
had been furnished to the Commission, it would at least have 
had the benefit of knowing what value was placed upon the prop- 
erty by the officers, including the directors, of the Eastern Oil 
Company, at the time it was sold to the Company, which was 
ubout December, 1924, and also the value placed upon the prop- 
erty by the Company and the purchaser when sold in November, 
1926. 

We have not considered, so far, the 1926 additions to the 
Company’s property. Mr. Williamson finds that the net addi- 
tions, for the year 1926, amount to $79,620, in which amount 
P.U.R.1928B, 
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is included $12,694.71 paid to the Whetstone Utilities Manage- 
ment Corporation, for engineering. 

Mr. Williamson, at page 12 of his supplemental report, item- 
izes the additions. After examining this report, it is believed 
that the charge for engineering is excessive, as the additions 
ure simply minor replacements and material, supplies, and auto- 
mobiles, requiring little or no engineering. 

[t may be that the engineering charge should be reduced $10,- 
000. However, we are adding the full amount set up for addi- 
tions. Half of this amount, or $59,810, should be apportioned 
to West Virginia, and added to the property values hereinbefore 
mentioned. 

27, 28| After considering all that has been said regarding 
the taking of the inventory, the proof in support thereof, the 
estimated reproduction cost based thereon, the investment or 
book cost, in so far as it can be determined and the age and 
estimated life of the property, we find that the value of the 
property, including leaseholds, apportioned to West Virginia, 
which is approximately 49 per cent of the total property, does 
not exceed $1,900,000. To this amount should be added going 


i 


value and working capital. 
Working Capital 


We find that $100,000 is sufficient in this case for working 
capital, as material and supplies are included in the estimated 


reproduction cost of the property. 
Going Value 


The record shows that the Company’s predecessors never solic- 
ited business; that its gas has been depleted at least 85 per cent; 
that the present contracts for gas do not cover periods longer 
than five years; that the industrial consumers, by reason of the 
increased price of gas, are not now using gas; and that after 
the year 1907, at which time the Company’s plant was installed, 
the income was more than suflicient to pay operating expenses, 
provide for depreciation in all of its forms, and also provide 
an 8 per cent return on the value of the property, as shown in 
Table No. 2. It may be that the value of an efficient organiza- 
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tion to conduct the business of the Company, has added to the 
value of its property. After considering all that has been said 
for the record concerning this subject, we find that $300,000 
should be added for going value. 


Rate Base 


It follows, therefore, that the fair value of the Company’s 
property devoted to its public service business within this state, 
is determined to be $2,100,000, as follows: 








Physical property, 06. .occscscccccccvcssesccvseccverseses $1,900,000.00 
WOFKiINg COPital .....rccocsscsccreccccesevcesesonssscecos 50,000.00 
SOUR COMME GOI n.65<eines sc ctectaceevtearccenenescvvecs 150,000.00 

DOA] cc ccvacvccccscvccessssecscsscsssccesveseceeseees $2,100,000.00 


Operating Expenses 


The yearly average operating expenses of the Company and 
its predecessors, during the years 1922 to 1925, inclusive, is 
$441,505. The amounts for rents and royalties, purchased gas 
and management fees are not included, for the reason that these 
amounts necessarily vary considerably from year to year. The 
operating expenses for the year 1926, not including the items 
mentioned, are $493,164, or $51,659 more than the average for 
the years 1922 to 1925, inclusive. It follows, of course, that 
there should have been some increased expense, by reason of 
the increase in the number of consumers. This, however, should 
rot have exceeded $5,000, and it may be that the increase in the 
salary of certain employees was justified. This amount is about 
$10,000, making a total of $15,000, leaving an increase in oper- 
ating expense, for 1926, of $36,659, as compared with the oper- 
ating expenses for the years 1922 to 1925, inclusive. 

[29] The Company has charged to operating expenses, for 
the year 1926, the sum of $5,267.48, to be added to the reserve 
for “uncollectible account.” It also set up, in the year 1925, 
the sum of $4,970.33, for this same purpose. The report of Mr. 
Williamson shows that, during the years 1925 and 1926, $1.02 
was charged to this account. This practice is unusual and 
should not be continued. It may be that the company has some 
uncollectible accounts. However, in view of the fact that each 
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consumer is required to make a deposit before receiving gas, the 
loss should be negligible, as evidenced by the fact that only 
$1.02 was charged to this reserve in two years. We are of the 
opinion that the amount set up for this item, or $5,267.48, 
should be deducted. 

30] The Company has charged to operating expenses the 
sum of $566, for donations. The Commission is of the opinion 
that donations should be borne by the Company and not by its 
consumers, therefore, this amount is not allowed as an operating 
expense. 

An examination of the Company’s agreement with the Whet- 
stone Utilities Corporation discloses that the Company agrees 
to pay an engineering fee of 15 per cent to the Whetstone Util- 
ities Corporation on all additions made to its property. The 
additions to the Company’s property in 1926 include the fol- 
lowing items: Distribution Line Equipment, $25,160; Meters, 
$13,681; Garage Equipment, $10,272; making a total of $49,- 
113. 

The total net additions, as shown by Mr. Williamson’s report, 
were $79,620, including $12,694 for engineering, which sum 
was paid to the Whetstone Utilities Corporation, and which is 
an addition to the $45,866.24 paid to this same corporation as 
a management fee. The agreement to which reference has just 
been made, contains the following provision: 

“No extra charge shall be made by the management corpora- 

tion for its services in connection with any audits supervised by 
managers of its staff. The gas company shall, however, when 
requested by the management corporation, have its books inde- 
pendently audited by certified public accountants, and the fees 
of such accountants shall be paid by the gas company.” 
“The management corporation shall be entitled to extra com- 
pensation at a reasonable rate for assistance rendered in connec- 
tion with any litigation (including hearings before the Public 
Service Commission or any other regulatory body) or any other 
matter involving extraordinary legal or accounting service.” 
e* “The gas company will also reimburse the management 
corporation for all traveling, hotel and similar expenses which 
may be incurred from time to time by members of its organiza- 
P.U.R.1928B. 





XUM 





XUM 


~ 
~~ 


RE CUMBERLAND & ALLEGHENY GAS CO. 


tion in connection with work performed for the benefit of the 
gas company.” 

[31] It is also provided in said agreement that the Company 
will pay to the Whetstone Utilities Corporation an amount equal 
to 3 per cent of its gross revenue from all sources. It will be 
observed that the management fee of $30,000, set up in the 
operating expenses by the predecessor companies, was not al- 
lowed by the Commission in former cases involving this prop- 
erty. In view of this fact, and the further fact that general 
office salaries have been increased as well as the salaries of other 
employees, it is believed that this amount, which is $45,866.24, 
should be deducted from operating expenses. 

If the expense of managing a utility is to be pyramided in this 
fashion, then the benefit to be derived from regulation is im- 
paired, if not entirely destroyed. 

We are of the opinion, therefore, that the Company’s agree- 
ment with the Whetstone Utilities Corporation, to which refer- 
ence has just been made, is unjust and unfair to the Company’s 
consumers, and that any expense incurred by reason of said 
agreement should not be allowed. 

[382] The Company has set up a charge of over $100,000, for 
rate case expense, $14,654.57 of which has been added to expense, 
for the year 1926. It is believed that a charge of $100,000, for 
this work is excessive, and cannot be justified, and never would 
have been expended had it not been for the fact that it could be 
passed on to the public; besides, it may be that certain of this 
expense was incurred for reasons other than presenting this case 
to the Commission. 

[33] We understand that Commissions are not managers of 
utilities. However, it is believed that it is within the province 
of the Commission to scrutinize carefully extravagant expendi- 
tures of this nature. It has been pointed out that the Company 
refused to use the inventory made of this property, for the pre- 
decessor companies, by Mr. Wyer, and that the Company’s divi- 
sion superintendents could have testified to the correctness of 
the inventory furnished the Company’s engineers and the condi- 
tion of the property it represented, which would have been much 
better evidence than that of Mr. Smith, who testified almost 
P.U.R.1928B. 
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entirely from information. Had this procedure been followed, 
the engineering costs incurred in presenting this case to the 
Commission should have been greatly reduced. 

Mr. Smith testified that it required 2300 man days to make the 
inventory, and appraisal of, and check in spots, the Company’s 
property. There is included in this property about 400 miles of 
pipe lines. If we allow 300 days for checking property not con- 
nected with the pipe lines and such other work as may be neces- 
sary to make an appraisal of the property, we have 2000 days 
left to devote to the pipe lines, which would allow one man 
five days to inventory, check, examine, and appraise each mile of 
pipe. 

We are of the opinion that $50,000 is a reasonable sum to allow 
for this item, and that this amount should be amortized over a 
period of four years, necessitating a charge to operating expenses 
of $12,500, for the year 1926, which is $2,154 less than the 
amount included for this item. 

In order to determine the amount that should be allowed for 
operating expense, which is shown to be $798,606.56, it is neces- 


sary to deduct the following amounts: 


Renney CINE. “.., s cin cid dWadetelaeabesendacespwadennwews $5,267.46 
SN 5b. dine ween dade abasic naa aaa ad eke eae 566.00 
PCS piccc ctensreeteteatensaseteeeebawseauabenees 45,866.24 
Excess rate case eXpense .........eseeee TTTTTTT TTT TTT Tre 2,154.57 

WEE Kh cca eceeSceaTe erie delat epebeeentaetheans ewan $53,854.27 


leaving the adjusted operating expense, for the year 1926, 
$744,752.29. 


Gross Revenue 


(34] The gross revenue of the Company, in the year 1926, as 
shown by Mr. Williamson’s report, is $1,106,091.42. It is con- 
tended by the Company that the revenue from the sale of gaso- 
line, which amounted to $34,080.43, should not be included. 
The record shows that the cost of rerubbering the Company’s 
line was $289,000; that the rerubbering was made necessary be- 
cause of the fact that the gasoline was extracted from the gas; 
that before the line was rerubbered, millions of feet of gas were 
lost by reason of the shrinkage of the rubber gaskets; and that 
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gas is still escaping by reason of the fact that the gasoline has 
been extracted from the gas; besides, the removal of the gasoline 
reduees the heat units in the gas. We are of the opinion that the 
income from gasoline should be included in the gross revenue of 
the Company. 

We are also of the opinion that the Company should collect 
from the Appliance Company $3,200, for rent and services 
rendered the Appliance Company by employees of the Company. 

The following set-up shows the revenue and operating expenses, 
as adjusted: 


EN SI i G0 Siw eed aera ala waite eae eames $1,106,091.42 
Charges to Appliance Company ...... coccccece 3,200.00 
ME Sco icerbbagWa ate ke a ahaa ieee see $1,109,291.42 
Operating expenses, 1926 ....... eee TT Te 798,606.56 
Uncollectible accounts .......... eee. $5,267.46 
EEE Scan ccraeen cbauhenbes sien 566.00 
Mamnpeteeet Ba6 < cos sivcvcccccevesss 45,866.24 
Excess rate case expense ............ 2,154.57 
po Re eT er ere $53,854.27 
RI 60065600 604 shes thewerivenseen des ws $744,752.29 
Ot ROOD ods eaves ere eT Tt rr eer $364,539.13 


The above adjusted revenues and expenses are apportioned be- 
tween the states as follows: 


West Virginia Maryland 

% Amount % Amount Total 
Operating income ... 51.25 $568,560.40 48.75 $540,731.02 $1,109,291.42 
Operating expenses .. 51.52 383,745.75 48.48 361,006.54 744,752.29 





Net operatingexpenses 50.70 $184,814.65 49.30 $179,724.48 $364,539.13 
Depreciation, Depletion and Amortization 


It has been urged by the Company that its predecessors failed 
to earn 54 per cent for depreciation and 8 per cent return upon 
the value of the property, over its expired life, by $1,269,679. 
We do not agree that 54 per cent should have been set up for de- 
preciation. Perhaps 5 per cent was a reasonable amount, in 
view of the fact that it was contended that the property had a 
much shorter life than it now appears to have, nor do we agree 
that, had 5 per cent been set up for depreciation, the predecessor 


companies would not have earned 8 per cent on the fair value 
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of their property. Our views regarding this matter are fully 
set out in Table 2, which is attached hereto and made a part 
hereof. 

[35] We hold that it is the book cost, or original investment, 
that must be amortized through the annual allowance for depre- 
ciation and depletion, and not the value of the property. We 
hold also that it was the duty of the predecessor companies to 
set up an amount each year suflicient to retire the investment in 
the property at the end of its useful life. 

The subject was discussed by our supreme court of appeals 
in Clarksburg Light & Heat Co. v. Public Service Commission, 
84 W. Va. 638, P.U.R.1920A, 639, 651, 100 S. E. 551. Judge 
Ritz, among other things, said: 

“In other words, in order to arrive at a just conclusion as 
to what is a proper allowance to be made for amortizing the 
investment we must consider that this process has been going 
on during the whole life of the plant. It will not do to say 
that this company could by continued active operations for the 
first half of its life, exhaust more than one-half of its gas supply, 
and declare the whole of it in dividends as profits on its invest- 
ment, and then begin the amortization of the investment after 
its property had been thus depleted.” 

Table No. 2 shows the financial history of the Company and 
its predecessors from the year 1899 to and including 1926. Col- 
umn 1 shows the net annual income after returning to operat- 
ing expenses the drilling cost of wells and the labor cost of the 
Braxton line, which was amortized, as shown on the bottom of the 
sheet. To have deducted the cost of the Braxton line from op- 
erating expenses would have increased the net income and also the 
charge to depreciation reserve, making little difference in the 
final result. 

Column 2 is the book investment as adjusted by Mr. William- 
son; in other words, it is the result of taking the drilling cost of 
wells and the labor cost of the Braxton line out of operating ex- 
penses and adding the cost to the capital account. 

Column 5 is the investment as shown by the books of the Com- 
pany before adjustments were made by Mr. Williamson and Mr. 


Jirgal. As hereinbefore stated, these adjustments were made in 
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order that the investment might conform to the Classification of 
Accounts prescribed by the Commission. 

Column 6 shows the annual depreciation at 2.70 per cent, 
which is one-half of one per cent less than was applied to this 
same property by Mr. Wyer in the year 1917. It will be observed 
that this rate gives the property a life of approximately thirty- 
eight years. It may be that the rate should have been higher. 
If so, the result would have been a greater reduction in the prop- 
erty, by reason of depreciation, and also a reduction in Column 
12, representing 8 per cent return on the depreciated value of 
the property. 

Columns 7, 8, 9, and 11 speak for themselves. 

Column 10 represents the depreciated investment in the prop- 
erty, to which 10 per cent has been added for going concern value 
and working capital down to and including the year 1916. After 
the year 1916, the figures in Column 10 represent the value of 
the property as fixed by the Commission. 

The summary shows that after deducting 8 per cent for re- 
turn and 5 per cent for depreciation, with the exception of four 
years, as indicated, the excess earnings amounted to $1,049,620.- 
79; that the amount set up for depreciation, depletion, and amor- 
tization, less retirements, is $2,495,082.06, leaving $1,636,619.50 
to be amortized over the remaining life of the property, which 
has been fixed at sixteen years. We have found that 49 per cent 
of the property should be apportioned to West Virginia, there- 
fore, 49 per cent of $1,636,619.50, or $802,943.65, should be 
amortized from revenue received from West Virginia consum- 
ers. 

The property retirements up to and including the year 1926 
amount to $481,008.33. The record shows that $289,000. of 
this amount was the cost of rerubbering the main transmission 
line, which, we are assured, will not occur again. Deducting 
this amount from the total retirements, we get $192,008.33. 49 
per cent of this amount, or $94,084.08, should be apportioned to 
West Virginia. ° 

It is believed that $75,000 is a sufficient sum to allow for 
depreciation, depletion, and amortization. Multiplying that 
amount by sixteen, representing, in years, the estimated life of 
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the property, we get $1,200,000. If we deduct from that amount 
$802,943, the book cost of the property apportioned to West Vir- 
ginia remaining to be amortized, we have $397,057 in excess of 
the amount necessary to amortize the unamortized investment 
in the property allocated to West Virginia. 

It will be noted that no reference has been made to the salvage 
value of the Company’s property when its usefulness, for the 
purpose it is now being used, is ended, and that the ordinary 
retirements throughout the expired life of the property appor- 
tioned to West Virginia amount to $94,084.08. 

The rate of depreciation allowed in former cases involving this 
property was evidently intended to cover depreciation in all its 
forms. The name by which it is called is unimportant. The 
purpose is to set up in the depreciation reserve an amount suf- 
ficient to retire the property at the end of its useful life; and 
where, as in this case, the earnings are ample, it must be as- 
sumed that the utility has set up the necessary amount. 

Concerning this subject, the following appears in brief of coun- 
sel for the Company: 

“Take the .case of the 12-inch main transmission line from 
Forman Station to Cumberland. While today it may show de- 
preciation based on observation of 6 per cent of the reproduction 
cost new, nevertheless, we know it will wear out some day and 
may go out of service in large part in a relatively short time when 
its useful life begins to terminate. Obviously, provision for this 
contingency, which is bound to occur, must be made in advance 
and this provision should not be controlled by the present per cent 
condition of the pipe in the ground. Then, too, there are many 
other items of property in the plant which the evidence shows 
have to be retired from service very much sooner than the pipe 
in the ground and which, thereafter, require more frequent re- 
newals and replacements. The characteristics of these items, 
such as compressor station equipment, meters, and miscellaneous 
equipment, require the allowance of a much larger annual amount 
for depreciation in order to build up and maintain a deprecia- 
tion reserve sufficient to provide for their frequent retirement 
and replacement.” 

The foregoing statement is hardly consistent with the almost 
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negligible annual depreciation contended for by the Company 
when estimating the reproduction cost of the property. The fact 
remains, however, that, had the rate aliowed by the Commis- 
sion in former cases been applied throughout the expired life of 
the property, the amount in the depreciation reserve, supple- 
mented by $75,000 annually during the remaining life of the 
property, would be more than sufficient to retire all of the prop- 
erty involved within its estimated useful life. 

Counsel for the Company, in support of its contention for an 
allowance of 54 per cent to cover depreciation, depletion, and 
amortization, in their brief cite numerous cases to show the per 
cent usually allowed by courts and Commissions in natural gas 
cases. The variance in the amounts allowed show conclusively 
that the percentage must be determined by the amount to be 
set up, based upon the life of the property. A high rate of de 
preciation, if properly allowed, necessarily means that the prop- 
erty has a correspondingly short life, and that the property will 
be used up by the public either actually or theoretically within 
its estimated life, and where, as in this case, the supply of the 
commodity sold has been reduced 80 per cent, it must of course, 
to some extent, determine the value of the property as well as 
the amount to be set up for depreciation, depletion, and amorti- 
zation. 

It is reasonable to assume that the property will not continue 
to have, for a period of sixteen years, the value it has now. It 
is also reasonable to assume that it will be necessary to make 
some replacements, the cost of which will have to be amortized. 

It is believed, from what has been said concerning this sub- 
ject, that $75,000 is a reasonable amount to set up at this time 
for depreciation, depletion, and amortization. 


Return 


It has been pointed out in this report that, on the basis of the 
rates the Company is seeking to cancel by the rates now under 
investigation, the Company, after deducting unusual operating 
expenses, received a net operating revenue, for the year 1926, of 
$184,814.65. If, from that amount, $75,000 is deducted as a 


charge for depreciation, depletion, and amortization, there re- 
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mains $109,814.65, as compensation for the use of the private 
property owned by the Company in this state. That sum, based 
upon the value of the Company’s property, as determined herein, 
is a little more than 5 per cent. 

The United States Supreme Court, in the case of Bluetield 
Water Works & Improv. Co. v. Public Service Commission, 262 
U. S. 679, 67 L. ed. 1176, P.U.R.1923D, 11, 43 Sup. Ct. Rep. 
675, and in other cases, has held this rate insufficient; and the 
United States District Court, Southern District of West Vir- 
ginia, three judges sitting, held, on May 2, 1927, in a proceed- 
ing involving the property in the Bluefield Water Works & Im- 
provement Company case, that the return of 7$ per cent allowed 
by this Commission was insufficient. 

The Commission was, therefore, justified in its order of May 
27, 1927, in determining that the rates then in effect were not 
legally sufficient to pay operating expenses, including taxes, pro- 
vide for depreciation and a reasonable return upon the value of 
the Company’s property. The rates proposed by the Company 
and under investigation in this proceeding would probably earn 
a net return of more than 15 per cent, and the Commission was, 
therefore, likewise justified in its order of May 27, 1927, when 
it held the proposed rates to be unjust and unreasonable. 

It has been pointed out that the ordinary operating expenses, 
for the year 1926, were $51,000 more than the average operating 


expenses for the years 1922 to 1925, inclusive, and that the line 
loss, or gas unaccounted for, is unusually large; and if the loss 
is reduced to a reasonable amount, the saving to the Company 
would amount to approximately $40,000 annually. It may be, 
therefore, that the operating expenses should be reduced, but, 
since it is believed that there will be some increase in the op- 
erating expenses, by reason of the increase in the number of 
consumers, the adjustment in salaries, payment of income tax, 
and the fact that the Company will be required to purchase 
more gas as its gas production is reduced, the operating expenses 
will not be disturbed. 

When hearings were being had before the Commission invol- 
ving the property in this proceeding, the Company’s predeces- 
sors contended that the remaining life of the property did not 
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exceed ten years. Accepting this contention, the Commission, as 
hereinbefore stated, fixed the value of the property in both states 
at $3,000,000. 

It now appears that the remaining life of the property is six- 
teen years. There cannot be much difference of opinion that a 
natural gas property with a life of sixteen years would have a 
greater value than a like property with an estimated life of ten 
years. 

We have found the estimated reproduction cost of the prop- 
erty apportioned to West Virginia, based upon the inventory 
prepared by Sanderson and Porter, after deducting accrued de- 
preciation, to be $2,321,269. If we deduct from this amount: 


Wells charged to operating expenses ........cccccccccceccees $174,655.00 
Parallel line not useful .............. ccecccccccccecccccsess 132,498.00 
PEE -S ib asadesbsees Pienc new ee eedneer eee ee ere $317,153.00 


we get $2,033,116 as the depreciated value of the Company’s 
property apportioned to West Virginia, not considering the ex- 
cess capacity of the main transmission line and compressor sta- 
tion equipment. 

We have found also that the investment in the property 
amounts to $4,131,701.56, in which amount there is included 
much property that is not now in service, and that 48.32 per 
cent of this amount, or $1,996,438, should be apportioned to 
West Virginia. After considering the fact that the Company’s 
recoverable gas has been depleted 85 per cent and that the main 
transmission line and much of the other property has been in 
use for over twenty years, and that its remaining life is ‘esti- 
mated to be sixteen years, it is difficult to understand how it 
can be seriously contended that the property apportioned to 
West Virginia, at this time, although prices have increased, has 
a value in excess of its original cost. 

It is true, as stated in the brief of counsel for the Company, 
that the writer was present at the hearing held by the Maryland 
Commission, involving this same property. It is also true that 
the record before this Commission is entirely different from that 
upon which the case was presented to the Maryland Commis- 
sion. In fact, they are so entirely different, by reason of the 
P.U.R.1928B. 
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evidence introduced by the protestants, that comparison cannot 


be made. 


that the net income received by the Company during the year 
1926 did not justify the granting of an emergency increase of 
20 cents per thousand cubic feet, for which application was made 
on January 5, 1927. The Commission did, however, take into 
consideration the failure of the Company to earn 8 per cent re 
turn upon the fair value of its property, from January 5, 1927, 
to June 1, 1927, when it entered its temporary order authorizing 
the Company to increase its rates in each town 15 cents per 
thousand cubic feet of gas delivered each month, over the sum- 
mer rates; and 7 cents per thousand cubic feet of gas over the 
niaximum winter rates, said increase to remain in effect pending 
final judgment of the Commission in this case, during which 
time the amount the Company had failed to earn would be 
realized. 

From all that has been said concerning the value of the 
property and the amount to be allowed for depreciation, deple- 
tion, and amortization, we are of the opinion, and find, that the 
value of the Company’s used and useful property apportioned 
to West Virginia, including $150,000 for going value and $50,- 
000 for working capital, does not exceed $2,100,000; and that 
$75,000 is a sufficient sum to set up annually for depreciation, 


depletion, and amortization. 
Rate of Return 


[36] The state does not guarantee to any public service cor- 
poration that its business will be a profitable venture. The state 
requires, and the public is entitled to have, continuous, adequate, 
and reliable public service from those who offer to serve it with 
necessary public service commodities,—such as fuel, power, wa- 
ter, transportation, and communication. The Commission has 
very wide powers, circumscribed only by the constitutional pro- 
vision that private property cannot be taken for public use with- 
out just compensation therefor. The mandate of the courts and 
the judgment of Commissions generally dictate a return of 8 
per cent for natural gas utilities. The Company is entitled to 





XU) 





RE CUMBERLAND & ALLEGHENY GAS CO. 87 


rates that will enable it to undertake to earn that rate of return. 
It is the duty of the Commission to prescribe such rates. 


Schedule of Rates 


[37] Some years ago, the Company’s predecessors, and their 
consumers as well, ask that a “step-up” rate be prescribed in 
order to conserve the gas supply and discourage the larger use 
of the fuel. That plan has not been satisfactory, and the sched- 
ules under consideration in this case are a departure from that 
form of rate. It is apparent, from the record herein, that it 
is not possible for the Company to conserve the gas underlying 
the property controlled by it, and that its failure to purchase 
more gas will not prolong the life of the territory from which 
its purchased gas is produced. It appears, therefore, that the 
future success of the gas business in the territory served by the 
Company depends upon the development of a larger market for 
natural gas. 

From what has just been said, it would appear that a 
down” rate should be made in order to provide a greater volume 
of business. The following schedule of rates is designed for 


‘ 


“step- 


that purpose, and the rates are estimated to earn a net annual 
revenue of approximately $245,000, which sum, after paying 
general operating expenses, including taxes, is sufficient to pay 
an 8 per cent return upon the value of the property as deter- 
mined herein, and provide $75,000 for depreciation, depletion, 
and amortization. These rates are, therefore, held just and rea- 
sonable and are as follows: 

P.U.R.1928B, 








§8 WEST VIRGINIA PUBLIC SERVICE COMMISSION, 


Rates per thousand cubic feet per month. 


_——_— First 2 Next 2 All over 4 
= M eu. ft. M cu. ft. M cu. ft. 
NE vn cceseiebed ete eienchmenaees $.49 $.44 $.39 
PUD cect evdcectavedvecveneuwa 49 44 39 
ee eee to eee eee 49 44 39 
PPD: c¢ereicidoveuhsccewooeneeawee 49 44 39 
DO cou tae ce dcavedes earn ae eawae 55 .50 45 
Rr a 0d .5U 45 
DE duvcpccudineas keeeeescteneataaue a1) .50 45 
PRE, Ske kde cevenvcnceicaews Keb mOde 59 4 49 
PE seca dnndwe bane sine eee Rae 09 54 49 
NII site oe hag Sidr ash. a uae ote ce aiara O eaEe eee 09 54 49 
DD. cv cdinttcteviscwasnedavwnnemes 59 54 49 
TT 6.) ctnndeeKeeunmgnedthia wee enane 09 54 49 
Peer ee re Pe ee ee 9 54 49 
I Sala Arle a Sane Bite eRe A ide aie beh 61 56 51 
eT TTT CTU rT CTT CT TCL 61 06 1 
DE MEE. ciivineaddinetacndsécceebings 61 56 51 
ED od, scene eheneoen caw has 61 .56 51 
I Sa el ln Sy stg asd A wal Osage .61 .56 51 
I :. 262 -adienihaewh ou qubareaeels 61 .56 51 
DT ncivigs« vugperme ches keen eee 61 .56 51 
IIE he ado bob. ay s Ga ow eee een a eree 61 .56 51 
FORO OE EOE 61 56 51 
, 0 SP ee eee ee Tere .63 .58 53 
SE inci ate chai al ace dra at wl mea en 63 58 53 
NN iva cine rekineenca@ Ke soe eee ese ee .63 58 53 
PETE. Ni cevcccedetes cess edness asenees 63 58 53 
DR) ..b Si ucaeadhewnednasseveeesa ee .63 .58 .53 
E56 ugar whe cee eNan ceeeedemeien .63 58 53 
MCL orerer err er eT eT TT 63 58 53 
PAMNODE i6sdbce caccee veviesecencene .66 61 56 
ROWIOSDUTY occ c cc cccscccccesecesccoces 66 61 56 
DE birdies ska eed aea Nes aeernande .66 61 56 
eee eT eee 66 61 56 
DE ..sbantbike Re euadaneeces semen .66 61 56 
ee EOE cc wcewe wererT rer Te .66 61 56 
BO ge re ere eee .66 61 56 
De GEE owiéed cinecatantewnseenenee .66 61 56 
DE 3.66 oeabh 000d da renee deeeEeenaeD .66 61 .56 
ME EE. odie pa egw aie ane an eaeuace al .67 .62 57 
SL Mb 6 one Samus Naeey eee ha was .67 .62 57 
a ee ny ee ere .67 .62 .57 
LOC OUU ORCC CTC CTT Le 67 62 57 
RPT T TEER CCL LC eee. .67 .62 57 
PE 006054500 0sneeeeeranseewsewese 12 .67 62 


All rates subject to an additional charge of 2 cents per thousand cubio 
feet if bill rendered the first of the month is not paid on or before the 10th 
of the month. 

Table No. 3, showing the apportionment of the income and ex- 
penses between the states, is hereto attached and made a part 
hereof. 

An order may be entered in accordance with the foregoing 


report. 
P.U.R.1928B, 
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Chairman Coffman concurs in the foregoing conclusions ; Com- 
nussioner Divine dissents. 

Coffman, Chairman, concurring: I concur in the conclusion 
of Mr. Commissioner Nethken that, under the proof in this case, 
$7,178,334 is a fair estimate of the reproduction cost, new, of 
all the tangible property of the Cumberland & Allegheny Gas 
Company, including materials in place, labor, superintendence, 
engineering, interest during construction, and all other expendi- 
tures necessary to construct its wells, lines, and works, 

The contention of the Company that the reproduction cost of 
its property is $9,496,483, and the fair value of its natural gas 
leaseholds approximately $600,000, a total of $10,096,483, to 
which it would have us add the further sums of $200,000 for 
working capital and $1,209,614 for going value (a grand total 
of $11,506,097), is not*supported by the evidence. 

Mr. Nethken estimates accrued depreciation at $2,421,760, 
a weighted percentage of 33.7 per cent. The company contends 
for a weighted depreciation of about 15 per cent on its estimate 
of reproduction new. Applying 15 per cent for accrued de- 
preciation on the estimate of $7,178,334 results in the sum of 
$1,076,750 for this item, and $6,101,584 for the cost of repro- 
duction less accrued depreciation; while the application of Mr. 
Nethken’s estimate of $2,421,760 results in an estimate by him 
of $4,756,574 for the cost of reproduction less depreciation. I 
am of the opinion this figure is more nearly the fair value of 
the tangible property, as of the date of the inventory, December 
31, 1925, the sum of $2,421,760 representing not only accrued 
depreciation but to a large extent also the difference between re- 
production cost, new, and present fair value. 

The finding of Mr. Nethken of the valuation of leaseholds and 
going value, and of an amount to be assigned as working capi- 
tal, is also concurred in. 

The fair value of all the company’s property, including addi- 


tions made during 1926, may be set down as follows: 





Physical property, December 31, 1925 .........cccccccccessees $4,756,574 
Aa GR TORISE BE, BORG ook 6 6c hide to eic bs cciscwes 79,620 
LE EE DEINE 5065s coc csc scenes nceeebbascaeeemas su ae 63,754 
COIS EE, Si crciarcck a sinnls moar hee SS a eC HE Keep eewl ee Cae ng 300,000 
ee ee ee tere re ere reat 100,000 

I ins 66 AS A Re RRM G RAR TRER EK Eee NS ET ee ae Ree $5,299,948 


P.U.R.1928B. 
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Allocating 48.52 per cent of the property to West Virginis, 
results in the sum of $2,560,900. From this amount there 
should be deducted the value placed upon the pipe line not used 
for furnishing gas within this state and that part of the value 
placed upon gas well construction which, by the policy pursued 
in this state, has been expressly pleaded by the utility as an 
operating charge and included in the sums paid by the consum- 
ers. The supreme court of appeals in Elkins v. Public Service 
Commission, 102 W. Va. 450, P.U.R.1927B, 270, 135 S. E. 
397, decided October 26, 1926, points to the contention of the 
rate payers in that case that this company’s plant is of capacity 
to handle much more gas than it is now handling, and refers 
to former holdings of this Commission to that effect, with ap- 
parent approval, as follows: 

“The opinion of the Commission, determining the valuation 
of May 25, 1921, stated that the investment was greater than 
the total gas rates would warrant under ordinary circumstances, 
that the plant was of ample capacity to handle more than five 
times the volume of the gas sold in 1920, and that the logical 
solution of the difficulty was to increase the volume of business 
or decrease the plant investment.” 

I, therefore, concur in the rate base determined in the fore- 
going report by Commissioner Nethken as the fair value of the 
company’s property now being utilized in its public service 
business in West Virginia, and I approve the schedule of rates 


proposed by him. 


Divine, Commissioner, dissenting: As indicated by the fol- 
lowing memorandum, I am of the opinion the Cumberland & 
Allegheny Gas Company is entitled to a materially higher rate 
than allowed by the Commission. 

A brief review of the various cases which have been before 
the Commission upon applications filed by the West Virginia 
Central Gas Company, West Virginia & Maryland Gas Com- 
pany and West Virginia & Northern Gas Company—the prede- 
cessors of the applicant company—is of interest. 

In Re West Virginia Central Gas Co. Case No. 557, 5 Ann. 
P.U.R.1928B, 
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Rep. W. Va. P. S. C. 230, 1 P. S. C. W. Va. Decisions, 455, 
P.U.R.1918C, 453, de aie a January 22, 1918. 

In this case Mr. Samuel Wyer, an engineer testifying in be- 
half of the applicant, fixed the reproduction value of the prop- 
erty as of December 1, 1915, at $5,693,766.34; the depreciation 
28 per cent; and the reproduction cost new less depreciation $4,- 
099,511. For going concern value Mr. Wyer allowed 10 per 
cent of the reproduction cost new, or $569,376.63, or a total 
value of $4,668,888. Mr. Wyer does not seem to have included 
anything for working capital. In connection with this valuation, 

should be noted that his cost prices of property, other than 
gas leases, were based on the average price of material and labor 
during the ten years prior to September 1, 1915. The Com- 
mission found in this case that the book cost of the property, 
other than gas leases, was $3,576,689, which did not include 
$418,000 (labor cost of drilling wnlls), which, under the rules 
now in effect, would be included in the book cost. However, the 
Commission took $3,576,659 as the book cost of the property. 
it then depreciated this amount 28 per cent and fixed upon 
$2,575,216 as the fair value of the property, exclusive of the 
value of the gas acreage, working capital, and going concern 
value. It fixed the value of the gas acreage of 10,821 acres at 
$50 per acre, or $541,050. It allowed 10 per cent, or $311,626, 
for going concern value, and $70,000 for working capital. The 
total value of the property as fixed by the Commission was $3,- 
497,893. 

In Re West Virginia Central Gas Co.—Case No. 929, de- 
cided March 31, 1920, 7-5 Ann. Rep. W. Va. P. S. C. 188, 
1 P. 8. C. W. Va. Decisions, 656. 

In this case the Commission reduced the value of the property 
from $3,497,893 to $3,000,000, explaining it did so as it had 
adopted the rule that only the investment cost of gas leaseholds 
should be allowed in the valuation and that the allowance by the 
Commission in Case No. 557 exceeded this. 

In Re ewe Virginia Central Gas Co. Case No. 1158, decided 
June 28, 1921, 7-8 Ann. Rep. W. Va. P. 8. C. 501, 1 P. S.C. 
W. Va. ee 862. 

In this case a value of 3,000,000 was allowed. The Braxton 
P.U.R.1928B, 
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County investment was not included in this valuation as an 
amount was allowed in operating expense to amortize this field, 
which was supposed to have a very short life. 

In Re West Virginia Central Gas Co. Case No. 1461, decided 
June 2, 1924, Bulletin No. 88, 11 Ann. Rep. W. Va. P. S. C. 
139, P.U.R.1924E, 24. 

In this case the applicant contended that present day prices 
should be applied to the Wyer inventory used in Case No. 557, 
supra and that by doing so the undepreciated value would be ap- 
proximately $9,000,000. Depreciating that amount 50 per cent, 
the value of the property would be $4,500,000. The evidence in 
the case showed that between January 1, 1917, and June 30, 
1923, the company had put $227,112.18 into the property and 
that the total investment as per the books was $3,791,258.20, 
which amount did not include approximately $700,000, labor 
cost in connection with field lines and well drilling. The Com- 
mission allowed a total value of $3,000,000, which included 
$300,000 as going concern value and $70,000 as working capital. 

From a review of this case it will be noted that the Commis- 
sion’s valuation is arrived at by taking an amount approximately 
$700,000 less than the book cost—most of which has been sub- 
ject to a deduction of 28 per cent for de and then 
reducing $1,463,530.07 on account of the amount that had ac- 


= 





crued for depletion and depreciation, which we now know, as a 
matter of law, was clearly an erroneous deduction. And it might 
be well to note here that the evidence in the case under consid- 
eration has developed the fact that the company had never, as 
a matter of fact, accrued $1,463,530.07 for depletion and depre- 
ciation, 

If we add $700,000 (the book cost not considered) to the Com- 
mission’s value of $3,000,000, and $1,463,530.07 (the amount 
deducted for depletion and depreciation), the Commission’s valu- 
ation on the basis used would have been $5,163,353.07, and if we 
add $216,553 for additional going value on account of increased 
valuation, the total value would be $5,379,706. 

From a review of these cases it is evident the applicant has al- 
ways been allowed a value upon its property materially less 
than the depreciated book cost. This fact is very evident when 
P.U.R.1928B, 
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we note that the accountants in the case under consideration 
found the book cost of the property on December 31, 1914, to be 
$3,851,363.31. 

To enable the Commission to arrive at the fair value of the 
property it has been furnished by the company with the book 
cost, or the investment in the property as of December 31, 1925; 
the cost of building the property by applying index figures to 
the book cost; and the reproduction cost new less depreciation 
of property other than gas holdings as well as the present fair 
value of the gas holdings of the company. The Commission has 
also been furnished with the book cost, as found by its statistician, 
and much information by protestants’ witnesses. ¢ 


Book Cost 


Mr. Jirgal, an accountant who testified in behalf of the ap- 
plicant, fixed the book cost or investment in the property as of 
December 31, 1925, at $4,714,928. Mr. Williamson, statistician 
for the Commission, fixes the book cost or investment as of De- 
cember 31, 1925, at $4,714,150.06. Mr. Wiliiamson fixes the 
book cost or investment as of June 30, 1926, at $4,758,211.41. 
Of course, no allowance is made by either accountant for working 
capital or going concern value. 

Mr. Jirgal testified at length as to the method he used in ar- 
riving at the book cost of this property and from his testimony 
it is evident he used great care in so doing. It also appears that 
for the purpose of being sure to eliminate from the book cost, 
property taken out of service, he checked the property as shown 
on the books with the inventory prepared by Mr. Smith. 

Mr. Jirgal and Mr. Williamson are only a few hundred dollars 
apart as to the book cost or investment, and as both these gen- 
tlemen are highly skilled in public utility accounting, I think 
their findings as to the book cost should be accepted. There cer- 
tainly is nothing in the record that would persuade one to the 
contrary. (See Jirgal Exhibit No. 1, and Williamson’s report.) 

Application of Index Figures to Book Cost 

Mr. Jirgal has found the cost of reproducing the property as 

of December 31, 1925, by applying index figures and arrives at 


the following amounts. (Jirgal Exhibit No. 3; R. page 437.) 
P.U.R.1928B, 
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Applying Jirgal’s index figures ..... svecceecens $8,631,856.00 
Applying Engineering News Record index figures’ oseeecccece 8,788,580.00 


Mr. Jirgal also gives us the cost of building the plant as of 
December 31, 1925, by applying index figures to the book cost 
of the property up to January 1, 1915, and adding thereto the 
actual additions from that date to December 31, 1925, and ar- 
rives at the amount of $8,370,944. (Jirgal Exhibit No. 6; R. 
page 840.) 


Working Capital 


Mr. Jirgal fixes the amount of working capital at $144,399, 
Jirgal Exhibit No. 1; R. page 361) but this amount does not 
include material and supplies. 

Mr. Flynn, a witness who testified in behalf of the applicant, 
fixes the amount of working capital required at $203,162.86. 
(Flynn Exhibit No. 1; R. pages 240, 244.) 

Mr. Brady, who testified in behalf of the protestant, stated 
that in his opinion $50,000 was an ample allowance for working 
capital. It seems to me that a very superficial consideration of 
this case would indicate that $50,000 is clearly an inadequate 
allowance for working capital. It also seems to me that $205,- 
162.86—the amount fixed by Mr. Flynn for working capital—is 
reasonable. Mr. Flynn explained fully his reasons for fixing this 


amount. 
Going Concern Value 


Mr. Lawrence, a witness who testified in behalf of the ap- 
plicant, fixes the going concern value, or the cost of reproducing 
the business, at $1,209,614 (Lawrence Exhibit No. 1; R. pages 
285, 298.) Mr. Jirgal fixes the cost of reproducing the business 
at $1,269,679. (Jirgal Exhibit No. 1, page 11, table 5; R. 
page 361.) Mr. Brady testified there was no going concern 
value. 

From the evidence in this case there is no question but that 
there is a going concern value. There is no amount estimated 
for going concern value other than that given by Mr. Lawrence 
and Mr. Jirgal. 

The method used by these witnesses is, to a large extent, ap- 
P.U.R.1928B. 
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proved in other cases. Brooklyn Borough Gas Co. v. Prender- 
gast, — F. (2d) —, P.U.R.1927A, 200; Fort Smith v. South- 
western Bell Teleph. Co. 294 Fed. 102, P.U.R.1924E, 662; 270 
U.S. 627, 70 L. ed. 768, 46 Sup. Ct. Rep. 206. 

I do not think the cost of establishing the business is the 
going concern value of a plant. It is one element to consider, 
but there are other elements as important. The record in this 
case gives us a pretty good picture of this plant—its earnings, 
its future life, and what its earnings would be under a reason- 
able rate. After consideration of these matters and others, I 
think this utility has a going concern value and it is a substantial 
one. For the purpose of this analysis, it is necessary that the 
amount of going concern value be fixed. I have disregarded the 
applicant’s evidence and have adopted 8 per cent as the fair value 
of the property, including working capital, which gives $563,710 
for going concern value. 


Value of Gas Holdings 


The value of the gas holdings, as testified to by the three wit- 
nesses below named, is as follows: 


PRE. sscecs ere Tree rer CTPA E RAO Rae REE $509,885.00 
ee Hasina decwess ipiniaisebbaeen SST NeKea eer kcew es 650,000.00 
er ee ee ee ee 592,052.00 


In regard to his valuation, Mr. Smith states: 

“The value ‘leaseholds’ is herein taken as the value of the 
recoverable gas in the ground determined by deducting from 
its value at the surface of the ground the cost of bringing the gas 
to the surface.” 

Determining the value in this way involved three things: 


1. The volume of gas in the ground. 
2. The value of the gas at the surface. 
3. The cost of bringing the gas to the surface. 


Mr. Smith, by a well-recognized method, fully explained, de- 
termined the amount of gas in the ground that would be pro- 
duced until the rock pressure should reach 25 pounds, and any 
gas that could be produced at this or lower rock pressure was not 


considered. Mr. Smith found the gas in the ground to be 11,- 
P.U.R.1928B. 
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436,000,000 cubic feet. He then determined the value of the 
gas at the surface of the ground. He did this by taking the 
average price paid by the company for gas in Lewis and Harrison 
and the aver- 





counties—which was 23.4 cents per M. cubic feet 
age price paid for gas in the Braxton field. There being, ac- 
cording to his estimate, 6,980,000,000 cubic feet of gas in the 
Lewis and Harrison county fields, he found the value of this gas 
at the surface, at 23.4 cents per M. cubic feet, to be $1,633,320; 
and there being 4,456,000,000 cubic feet of gas in the Braxton 
field, he found this gas to be worth, at the surface, 20 cents per 
M. cubic feet, or $891,200, or a total value of the gas in both 
fields of $2,524,520 at the surface. 

In order to determine the value of the gas, Mr. Smith then de- 
ducted the total cost of bringing it to the surface and, by this 
method, found the gas in the ground to be worth .0448 cents per 
M. cubic feet, at which rate the entire volume of gas was worth 
$509,885. (See Smith Exhibit No. 11; R. page 262 et seq.) 

Mr. Krebs testified that the volume of gas which could be 
produced from the company’s field was 14,146,000,000 cubic 
feet and that its value was $650,000. Mr. Krebs used practically 
the same method of arriving at the value of the gas in the ground 
as Mr. Smith. However, he contends a great deal of gas can be 
brought to the surface when the rock pressure reaches 25 pounds 
or under and that the value of the gas at the surface in Lewis 
and Harrison county fields was 25 cents per M cubic feet and not 
23.4 cents as fixed by Mr. Smith. 

The supreme court of appeals of this state, as well as a num- 
ber of other courts, has criticized any method of arriving at the 
value of the gas by an estimate of the gas still remaining in the 
ground, as it was too uncertain, but other courts have recognized 
the feasibility of this method. (Erie v. Public Service Commis- 
sion, 278 Pa. 512, P.U.R.1924D, 89, 123 Atl. 471; United Fuel 
Gas Co. v. Public Service Commission, 14 F. (2d) 209, P.U.R. 
1927A, 707). 

Mr. Boyd E. Horner, a man of broad experience in the oi! 
and gas business, testified as to the value of the gas holdings 
or leaseholds, and fixed the value at $592,052. Mr. Horner, after 
qualifying himself as a competent witness, stated that the value 
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cf the leaseholds and wells was $1,225,302; that in Lewis coun- 
ty there were 1,609 acres of undeveloped leases which he valued 
at $7 per acre, making a total of $11,263; that in Braxton county 
there were 660 acres of undeveloped acreage, which, at $7 per 
acre, would give it a value of $4,620; that in Upshur county 
there were 787 acres, and in Barbour county 1,482 acres of un- 
developed acreage worth $7 per acre, or $12,919; that the total 
value of the undeveloped acreage was $28,802 and that it has a 
market value of that amount. I understand practically all this 
acreage has been surrendered; therefore, the value should be 
deducted and I have done so. 
As to the developed acreage, Mr. Horner states: 


“Under the developed acres, I have in Lewis county 5,178 
acres at $60 an acre—$310,680; in Harrison county 1,787 acres 
at $60 an acre—$107,220; in Braxton county 2,825 acres at $50 
per acre—$141,250; in Gilmer county 82 acres at $50 per acre 
—$4,100; making a total of developed leases of 9,872 acres, 
amounting to $563,250.” 





Mr. Horner’s testimony is more in line with that which our 
supreme court of appeals has indicated as the proper kind of evi- 
cence to prove the value of the leaseholds, and I think his valua- 
tion should be accepted. 

The protestants introduced no evidence as to the value of the 
leaseholds and practically all we have on that subject is that 
given by the applicant’s witnesses. 

As bearing on the value of leaseholds, I think attention should 
be called to the evidence introduced by the applicant to show 
the operating expenses and revenue of the company if all ex- 
pense of producing the gas were eliminated from operating ex- 
pense and, instead thereof, a charge to operating expense were 
made as though the gas were purchased at the surface. Mr. 
Ware, a witness in behalf of the applicant, testified as to this mat- 
ter (see Ware Exhibit No. 3; R. page 313 et seq.). It will be 
noted that Mr. Ware testified that if the gas produced were pur- 
chased at the average price paid by it for purchased gas, for 
the year 1926 the net operating revenue would be $69,400, or 
this amount would be applicable for return and depreciation on 
P.U.R.1928B. 7 
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the applicant's property, except all property used in connection 
with production, which is eliminated in making the estimate. He 
further testified that on this basis there would be a deficit of $9,- 
100 for West Virginia, and a net return from Maryland of 
$78,500. For the year 1927, on the same basis, on a net return 
of $56,900, there would be a deficit of $18,700 from the West 
Virginia business, and a net return of $75,600 from the Mary- 
land business. It will be noted from Mr. Ware’s testimony that 
the estimated net revenue for 1926 and 1927 would be materially 
less if the gas were purchased at the average price paid rather 
than produced by the company. 

Mr. Jirgal testified as to this same matter (see Jirgal Ex- 
hibit No. 2, page 2 et seq.), but he uses the actual production 
for the year 1925 as a basis. Ile finds, if the company pur- 
chased the gas it produces at the average price which it pays 
for purchased gas, that its net return for the year 1925 woula 
have been $45,846.89, or that amount would have been applica- 
ble for return, depletion, and depreciation on all the company’s 
property except that used in the production of gas, which is ex- 
cluded from the estimate. 

There has been some contention that leaseholds should be val- 
ued at the original cost. In the light of recent decisions, it 
is difficult to see how this contention can now be made. 

In the case of Charleston v. Public Service Commission, 95 W. 
\a. 91, P.U.R.1924B, 601, 120 8, E. 398, which involved the 
valuation of property of a large gas company, the syllabus pre- 
pared by the court contained the following: 

1. Gas—Company Entitled to Fair Return on Fair Value of 
Property. A public service company, furnishing natural gas to 
the public, is entitled to a fair return upon the present fair value 
of its property used and useful in the public service. Such 
fair value is to be ascertained as of the time the service is ren- 
dered. 

2. Same—Company Entitled to Appreciation in Leaseholds 
Over Investment Costs. Consequently it is entitled to have in- 
cluded in its present fair value, as a rate base for rate-making 
purposes, appreciation in the value of its gas leaseholds over in- 
vestment cost, 

P.U.R.1928B, 
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3. Same—Evidence of Appreciated Value of Leaseholds Must 
Be Based on Evidence Independent of Earnings. But in a rate 
making case evidence of the appreciated value of such leaseholds 
to be competent must not be based upon, but must be independent 
of, the rates of return or earnings. 

In the case of Natural Gas Co. v. Public Service Commission, 
05 W. Va. 557, P.U.R.1924D, 346, 121 8. E. 716, the following 
rule is laid down by the court as applicable in the determination 
of the value of gas leaseholds: 

“Where in a rate proceeding a natural gas utilit;) company 
seeks to include in the rate base, as a part of the present fair 
value of its property, appreciation in the value of its leaseholds 
over investment cost, an account of the delay rentals on the lease- 
holds, which have been paid by the public as operating expenses 
of the utility, should be taken and given due weight; if the reut- 
als so paid equal or exceed the appreciation in value of the lease- 
holds over investment cost, such appreciated value should not be 
included as a part of the rate base. To so include it would 
permit the company to capitalize expenses paid by the public 
and thus inequitably require the public to pay a return thereon.” 

It is noticeable in both of the above-mentioned West Virginia 
decisions the court held that the gas company is entitled to the 
eppreciated value of the leaseholds. By this I assume it means 
the present market value. However, in the case of National Gas 
Co. v. Public Service Commission, supra, which was decided a 
few months after the case of Charleston v. Public Service Com- 
mission, supra, the court held that where delay rentals are 
charged to operating expense, this must be deducted from the ap- 
preciated value, and if this deduction exceeded the apprecia- 
tion, then the actual amount invested, should be taken as the 
value of the leaseholds. 

It seems to me, in view of the recent decision of the supreme 
court of appeals uf this state in the case of Elkins v. Public 
Service Commission, 102 W. Va. 450, P.U.R.1927B, 270, 135 
S. E. 397, wherein the rule laid down in Charleston v. Public 
Service Commission, supra, was reaflirmed, and the decision of 
the United States Supreme Court in the case of Public Utility 
Comrs. v. New York Teleph. Co. 271 U. S. 23, 70 L. ed. 808, 
P.U.R.1928B. 
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P.U.R.1926C, 740, 46 Sup. Ct. Rep. 363, that that part of our 
court’s decision in the case of Natural Gas Co. v. Public Service 
Commission, supra, which establishes the rule that delay rentals 
shall be deducted from the appreciated value of the leaseholds 
and value arrived at on that basis, has been clearly overruled 
and should not govern us in this case. 

“Constitutional protection against confiscation does not depend 
on the source of the money used to purchase the property. It 
is enough that it is used to render the service. . . . The 
customers are entitled to demand service and the company must 
comply. The company is entitled to just compensation, and, to 
have the service, the customers must pay for it. The relation 
between the company and its customers is not that of partners, 
agent and principal, or trustee and beneficiary. . . . The 
revenue paid by the customers for service belongs to the company. 
The amount, if any, remaining after paying taxes and operating 
expenses, including the expense of depreciation, is the company’s 
compensation for the use of its property. If there is no return 
or if the amount is less than a reasonable return, the company 
must bear the loss. Past losses cannot be used to enhance the 
value of the property or to support a claim that rates for the fu- 
ture are confiscatory. . . . And the law does not require the 
company to give up for the benefit of future subscribers any part 
of its accumulation from past operations. Profits of the past can- 
not be used to sustain confiscatory rates for the future. . . . 

“Customers pay for service, not for the property used to 
render it. Their payments are not contributions to deprecia- 
tion or other operating expenses or to capital of the company. 
Ly paying bills for service they do not acquire any interest, legal 
or equitable, in the property used for their convenience or in the 
funds of the company. Property paid for out of moneys re- 
ceived for service belongs to the company just as does that pur- 
chased out of proceeds of its bonds and stock.” (Supra, at pp. 
31, 32, of 271 U. S., P.U.R.1926C, at pp. 744-746.) 

“That property of a gas company was secured largely from 
earnings received from ratepayers does not change its status as 
private property so as to eliminate it from consideration in fix- 
ing the total value of the company’s property as the rate base.” 
P.U.R.1928B. 
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Erie v. Public Service Commission, 278 Pa. 512, P.U.R.1924D, 
89, 123 Atl. 471. 

In the case of People ex rel. Pennsylvania Gas Co. v. New 
York Pub. Service Commission, 211 App. Div. 253, P.U.R. 
1925C, 608, 615, 618, 207 N. Y. Supp. 599, the court made the 
following statements in regard to the valuation of gas lands: 

“Tn the present case we may examine the facts to see whether 
there is substantial evidence on which the valuation of petition- 
er’s gas lands fixed by the Commission could reasonably have been 
found to be the present value of those lands. The company is 
entitled to a reasonable return on the value of the property used 
in the public service at the time it is being so used. Bluefield 
Water Works & Improv. Co. v. Public Service Commission, 262 
U. S. 679, 67 L. ed. 1176, P.U.R.1923D, 11, 43 Sup. Ct. Rep. 
675; Missouri ex rel. Southwestern Bell Teleph. Co. v. Public 
Service Commission, 262 U. 8. 276, 67 L. ed. 981, P.U.R.1923C, 
193, 43 Sup. Ct. Rep. 544, 31 A.L.R. 807. 

“It is apparent that the Commission has set aside the testi- 
mony of present market value of these gas lands by considera- 
tions not altogether pertinent to the segregated value of this 
portion of the company’s property. It is immaterial ‘that the 
production of natural gas in the Pennsylvania fields has been 
progressively diminishing since the year 1917,’ since the wit- 
nesses testified to value of these specific fields as of the spring of 
1920, the time of the hearing. Moreover, if there is a progres- 
sively diminishing supply of natural gas in the Pennsylvania 
tields generally, it is difficult to see why that should not tend to 
cnhance the value of such supply of gas as remained in the peti- 
tioner’s gas fields, under the economic law of supply and demand. 
Complaints of consumers as to ‘inadequacy of service due to fail- 
ure of supply’ do not reasonably overcome the specific testimony 
of the witnesses as to the value of these specific gas lands. The 
testimony shows that there was a very great increase (60 per 
cent) in gas deliveries from 1908 to 1917, with no substantial 
deerease since 1917, notwithstanding the fact that the Commis- 
sion’s conservation order must have reduced the demand. The 
complaints were simply with reference to a failure to meet full 
demands of consumers in the peak of severe winter weather. It 
P.U.R.1928B. 
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does not necessarily follow that a failure of supply to meet 
these demands was due to lack of supply at the field. It may 
have been due to many intervening causes, including the weather 
or improper service unrelated to the possible supply of gas. Upon 


} 


the question of the present value of these gas lands, the testimony 
‘the witnesses as to market value cannot be overcome by assum- 
x, even if true, that the past operations of the petitioner have 
Leen exceptionally profitable. Such a fact is more properly to 
be reflected, if at all, in the rate of return to be allowed.” 

In the ease of American-Indian Oil & Gas Co. v. Poteau, 108 
Okla. 215, P.U.R.1926A, 236, 235 Pac. 906, the supreme court 
of Oklahoma (after considering the cases of Erie v. Public 
Service Commission, supra, and Charleston v. Publie Service 
Commission, supra), held that the fair value of the natural gas 
lands was the market value thereof. 

In the case of Erie v. Public Service Commission, supra, at 
pp. 93, 94, 97-101, of P.U.R.1924D, the court had under con- 
sideration the valuing of natural gas lands, and it seems to me 
the following, copied from the opinion in that case, has bearing 
upon that subject: 

“Decisions of a state court relative to a property’s status ‘con- 
stitute rules of property and must be accepted and applied in 
n complainants’ rights.’ Guffey v. Smith, 257 U. S. 


passing « ‘ 
101, 113, 59 L. ed. 856, 35 Sup. Ct. Rep. 526. The right of 
property in natural gas and oil in all the states save Indiana, as 
stated in Brown v. Spilman, 155 U. 8S. 665, 669, 59 L. ed. 
304, 15 Sup. Ct. Rep. 245, belongs to the owners of the land; 
they are a part of the land so long as they are on it or in it or 
subject to control therein. Petroleum, oil and natural gas can 
be severed from the ownership of the surface by grant or excep- 
tion as separate corporeal rights. Kansas Nat. Gas Co. v. Has- 
kell (C. C.) 172 Fed. 545, aff’d 221 U. S. 229, 55 L. ed. 716, 
31 Sup. Ct. Rep. 564, 35 L.R.A.(N.S.) 1193; 224 U. S. 217, 
56 L. ed. 738, 32 Sup. Ct. Rep. 442. In our state, in Hamilton 

Foster, 272: Pa. 95, 102, 116 Atl. 50, we held that oil and 
gas are minerals, and while in place are part of the land. They 
may be the subject of sale, separate and apart from the surface, 
und from any other minerals beneath it. They belong to the own- 
er in fee, or his grantee, as long as they remain part of his 
P.U.R.1928B. 
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property, though use is not possible until severed from the free- 
liold exactly as done with all other minerals beneath the surface. 
This is the effect of Mr. Justice Van Devanter’s decision in 
Pennsylvania v. West Virginia, 262 U. S. 553, 586, 67 L. ed. 
1117, P.U.R.1923D, 25, 27, 43 Sup. Ct. Rep. 658, 660, when 
he said: 

“*Natural gas is found at pronounced depths in porous strata 

usualiy sand rock—constituting a natural reservoir and is 
brought to the surface and reduced to possession through wells 
drilled into the containing strata. When a surface owner thus 
reduces it to possession, he becomes its owner and it becomes a 
subject of commerce, like any product of the forest, field or mine.’ 

“Oil and gas are minerals in which a freehold of inheritance 
may be created. Re De Witt’s Estate, 266 Pa. 548, 109 Atl. ¢ 
Citizens’ Gas Co. v. W ae’ 232 re 592, 81 Atl. 804; Rock- 
well vy. Warren County, 228 Pa , 77 Atl. 665, 1389 Am. 
St. Rep. 1006; Barnsdall v. poets Gas Co. 225 Pa. 338, 74 
Atl. 207, 26 L.R.A.(N.S.) 614; Prager’s Estate, 74 Pa. Super. 
Ct. 592. 

“Being a freehold, to which value attaches while enclosed un- 
der the ground, how then shall they be valued for rate-making 
” poses ¢ 

“If we were to make the return on original cost of these gas 
lands, plus the cost of production, the measure for the price of 
gas to be sold to the consumer, we would establish an economic 
theory of value and sale for this kind of a utility differing from 
that applied to others. And the fact that gas stored in these lands 
is taken from thence and sold, ultimately consuming the entire 
product, does not alter the rule. In that respect it is no different 
from any physical plant having a life of twenty years—an oil 
field or lumber operation. Present value is what we are now deal- 
ing with and as to gas lands, it includes at the time fixed such 
elements as depreciation, depletion, and the like. 

“The theory of municipalities in applying cost basis that indi- 
viduals purchasing gas lands (and there is no reason why, if it 
is correct, it should not be applied to any species of property) 
‘should pri thanks to Providence’ because it is afforded the 
opportunity of being extremely prosperous and well rewarded 
P.U.R.1928B. 
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through the enormous production sold to consumers from such 
low-priced lands, overlooks the fact that, no matter what the pro- 
duction may be, the rate (fair return) is applied on the rate base. 
As production increases the rate must decrease, for the line fixed 
is fair return on the rate base. ‘The company is entitled to re- 
ceive a reasonable return for the service it furnishes, and no 
more.’ Philadelphia City Passenger R. Co. v. Power Service 
Commission, 271 Pa. 39, 56, P.U.R.1921KE, 581, 114 Atl. 642, 
G48. These considerations do not give to the owners of this class 
of lands the same constitutional protection accorded other prop- 
erty. It singles out this land for confiscation for the benefit of 
the ratepayer. We have not yet adopted this system of division 
of property. Nor can we adopt the other equally erroneous theory 
that the public is entitled to share in the appreciated value. It 
is merely a modification of the preceding one. As the point of 
division could not be controlled by any known rule, it would 
cause this property to be subject to a will which could be arbitrary 
without a governing hand to restrain its application. The same 
observation may be made as to ‘sum prudently invested.’ . . . 

“The standard to be applied in fixing present value of the lands 
would be ‘present market value.’ Denver v. Denver Union Water 
Co. [246 U. S. 178, 62 L. ed. 649, P.U.R.1918C, 640, 38 Sup. 
Ct. Rep. 278]; Willcox v. Consolidated Gas Co. [212 U.S. 19, 
53 L. ed. 382, 29 Sup. Ct. Rep. 192, 15 Ann. Cas. 1034, 48 
L.R.A.(N.S.) 1154]. In so considering it (Minnesota Rate 
Cases [230 U. S. 352, 57 L. ed. 1511, 33 Sup. Ct. Rep. 729, 
#8 L.R.A.(N.S.) 1151, Ann. Cas. 1916A, 18]), a greater value 
cannot attach because used in public service. The rule is limited 
to general market value outside the public service, or in a market 
not considering such service. While this may call for careful 
scrutiny of the evidence, such considerations afford no excuse 
for refusing to give the value required by law. The rule was 
applied in valuing Neville Island. Ben Avon vy. Ohio Valley 
Water Co. 271 Pa. 346, P.U.R.1921E, 471, 114 Atl. 369. The 
test, under the 14th Amendment, in rate cases, is whether the 
utility is deprived of its property or a part of its value in the re- 
turn allowed. The rule of just compensation, as in condemna- 
tion cases, should be applied to gas lands (Smyth v. Ames [169 
P.U.R.1928B. 
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U. S. 466, 42 L.’ed. 819, 18 Sup. Ct. Rep. 418]; Reagan v. 
Farmers’ Loan & Trust Co. 154 U. 8. 362, 410, 38 L. ed. 1014, 
14 Sup. Ct. Rep. 1047, 4 Inters. Com. Rep. 560; Minnesota Rate 
Cases, supra; Mercersburg L. & M. Electric Co. v. Public Service 
Commission, 76 Pa. Super. Ct. 58, 65), though generally the rate 
case may include elements not properly cognizable in condemna- 
tion cases. Property is protected by protecting its value, which, 
in this class, is what it is worth in a fair market. In fixing 
market value for a present value, we bring the holdings under the 
constitutional protection governing condemnation for public or 
quasi public uses. 

“The Commission correctly summarized the law in these 
words: 

“Gas holdings should be included and evaluated only to the 
extent that they represent developed, used and useful territory, 
including a reasonable reserve for the continued functioning of 
the company in its public service. Such holdings should be in- 
cluded in the rate base at their present value.’ 

“Our difficulty lies in the paragraph immediately following the 
one quoted from the findings, wherein the Commission says 
this value ‘cannot be determined on the basis of what gas can 
be sold for in some particular locality or in the iocality where 
it is produced.” This would be correct if the commodity value 
was all there was before the Commission and it was the basis 
on which present value was to be reached. The company pro- 
duced witnesses who testified the market value of the 16 selected 
warrants was from $7,212,000 to $10,000,000, and the Ludlow 
field $4,000,000. It appears these gas fields were developed, de- 
fined, and have been in actual operation producing gas from a 
known sand for a great many years, sufficient to show the quality. 
It is no longer doubtful, among those familiar with the business, 
whether expert geologists or engineers or practical gas-producing 
men, that the remaining life of the fields can be determined with 
reasonable accuracy—with as much accuracy as is used in deal- 
ing with ordinary affairs of life. While this may be said to be 
matters of conjecture, because not seen, as is a seam of coal, 
they may suddenly end, the frequency of this in a defined terri- 
tory is remarkably small. It is on such examinations large sums 
P.U.R.1928B, 
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of money are invested. Most of the witnesses base their esti- 
mates on their knowledge of the field in general. The location 
of the lands was shown, location of the wells, the date each well 
was drilled, its depth, the character of sand in which gas was 
found, its thickness, the initial open flow volume of gas, the 
initial present rock pressure, the line pressure, the volume of 
sas delivered January, 1920, by each well into the line against 
the line pressure, together with the details of measurement on 
which the computation of the present volume is based. ‘The Com- 
mission finds that the Elk fields had an average daily yield of 
$102,000 cubic feet, discharging into the lines against a pressure 
of 115 pounds, and an average daily yield from the Ludlow field 
of 34,000 eubie feet. Disregarding the testimony of Hill and 
Gaffney as to value, four other witnesses testified to a demand for 

supply and what natural gas lands would sell for in and about 
that territory. The Commission, in valuing the gas holdings, 
stated: 

‘*Taking into consideration the total gas holdings of the re- 
spondent, with all the testimony bearing on their present value, 
we are of the opinion that the used and useful portions attribu- 
table to Pennsylvania should be included in the rate base of $5,- 
550,000.’ 

‘The lowest value under the evidence was $11,212,000. It 
is apparent, from what the Commission said, they proceeded on 
an erroneous conception of the evidence. Much if not all of the 
same testimony would have been admitted as evidence of market 
values in condemnation of the same land. No attack was made 
on the competency, sufficiency, or credibility of the witnesses 


to establish the fact of general market value.” 
Value of Property Other than Leaseholds 


[t is now necessary for us to consider the fair value of the 
physical property other than the leaseholds. 

A summary of the value of the property claimed by the com- 
pany—except working capital, going concern value, and the value 
of leaseholds—is found in the “Appendix” of the brief filed on 
behalf of the gas company and in Smith Exhibits Nos. 1 and 2. 


P.U.R.1928B. 
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The following is a brief summary of the value claimed on 
different classes of property: 


BW BOW oko nnd 0d Sac cbeasd beds Kean seen vieeseses $778,812.00 
B——Field QFOUP ..ccscscccccoccccseevessecccccevescocece 1,043,829.00 
C-—- FERS BIO 6 cc cntidasdivssecaresinsienndnsvee 3,866,692.00 
eee re er eer ee ree 1,642,602.00 
ET OOTE MIO 5.2 6c cacdiciens cccdsseacecnvacionsoaincepe 63,097.00 


$7 395,032.00 
Corporate COSE ..ccccccccccccscccccccccsevcccccsscscccces 863,319.00 





MI ia Sic ras Wik Be Seale & ain Sich Gidea aah anh a a wi el ena $8,258,351.00 
Vatue of beneebeiie (ERGPRGE) cick. caccedesesvccccececvens 592,052.00 
WOE GING oi sie dc eessdibarsiseserdeursuevewseewes 203,163.00 
AOR COMOITT VODIE 6.0 0c. b0inines¥o aside ncedesensesvwess 1,209,614.00 


$10,263,180.00 





The reproduction cost new of the applicant’s property, desig- 
nated as the Well Group, is set out in Smith Exhibit No. 1, 
being Part 1 of his inventory and appraisal. A summary of this 
reproduction value, together with rate of depreciation, is as 
follows: 


Cost New 


Less 
Cost New Depreciation Depreciation 
Gas well construction ........ $923,668.00 43.57% $521,242.00 
Gas well equipment .......... 447,708.00 43.57% 252,654.00 
Drilling and cleaning equipment 9,596.00 48.77% 4,916.00 


It is noticeable Mr. Smith does not try to depreciate this prop- 
erty by taking the observed depreciation. This, of course, 
is probably due to the fact that it is impossible to see the exact 
condition of the pipes in the ground, and, therefore, he depre- 
ciates the property on the basis of the estimated life of the wells. 
In other words, depreciation is established by applying to re- 
production cost a ratio which the elapsed life of the wells bears 
to the estimated total life of the wells, and by this method de- 
preciates the gas well construction and cost of well equipment 
43.57 per cent. 

The gas well construction cost, or the drilling of the hole in 
the ground, is practically twice the amount of the cost of the 
gas well equipment. Mr. Hall, the assistant engineer of the 
Commission, testified the well itself, or the hole in the ground, 
is in practically 100 per cent condition. 

In view of the fact that the pipe is not visible, and well con- 
P.U.R.1928B. 
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struction is also depreciated, it seems to me it would be difficult 
to use a fairer method than that used by Mr. Smith in determin- 
ing the depreciation of the gas well equipment. 

If Mr. Hall’s statement is correct, that the hole is in 100 per 
cent condition, then it would seem the result is the gas well 
equipment is taking the entire depreciation for gas well equip- 
ment as well as gas well construction, and wipes out, as a mat- 
ter of fact, any value for gas well equipment. In other words, 
if we allow nothing for gas well equipment and only allow for gas 
well construction (which is in 100 per cent condition), then the 
value of the well group would be $928,584, which gives a value 
of approximately $150,000 more than claimed by the gas com- 
pany. If observed depreciation were deducted from the value 
of this property, then, under the evidence, the value of the well 
group would be $928,584 instead of $778,867. 

Mr. Hall was called on behalf of the protestants to testify 
in regard to the well group and he stated that, according to his 
method of estimating, the wells are in 12.26 per cent condition, 
or they have been depleted 87.74 per cent. It is noticeable this 
calculation is based entirely upon the determination of the 
amount of gas that has actually been removed and that which it 
is estimated will be removed in the future. It is difficult to see 
what possible relation to the value of the gas well group this es- 
timate can have. As a rule, the production of gas from a gas 
well in the early years of its life is very great and the produc- 
tion gradually decreases, so it is difficult to see how the total pro- 
duction from a well can be used as a basis for determining the 
length of time the well will be used in the future. I think it is 
quite evident from Mr. Hall’s testimony that in making his esti- 
mate he had in mind determining the amount that should have 
been set aside to amortize the investment in the well group and 
determined the amount that should be allowed for this purpose. 

I think Mr. Smith’s valuation of the well group should be 
accepted, except as to overheads, engineering, ete., which I have 
modified as appears from the summary which hereafter follows. 

The protestants’ contention as to the reproduction cost of labor 
and material is the same as made in connection with other prop- 
erty, which will be considered later. It might be well to note 
P.U.R.1928P, 
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here that Mr. Williamson gives the book cost of the well group 
as $1,577,005. This amount includes $63,754 for leaseholds, 
which, if deducted, leaves the book cost of the well group at 
$1,513,251. 

By the application of index figures to the book cost of this 
property, Mr. Jirgal finds the value to be $1,590,537. If this 
emount is depreciated 45.30 per cent—the average depreciation 
fixed by Mr. Smith on the well group—we would have $870,024. 

Physical Property Other than Leaseholds, Wells and Well 
Equipment Property 

In Smith Exhibit No. 2, being Part II of applicant’s inven- 
tory and appraisal of its: property other than leaseholds, is found 
an inventory and appraisal of applicant’s property other than 
leaseholds and well property equipment, which is covered by 
Smith Exhibit No. 1. In other words, there is included in this 
exhibit property designated as “Field Group,” “Transmission 
Group,” “Distribution Group” and “General Group.” 

As to the value of this property, Mr. Smith gives the follow- 


ing figures: 


ReprodMction COGt BOW ...cccccccecescccssscccesececceosess $7 252,222.00 
BOGFGRE GOTO i o.c os een cst encectesvccdeesesceseeees 636,002.00 
Reproduction cost new less depreciation ....... ec cccccccess $6,616,220.00 
CU PNURD GOD on ncsiasvcndcccccostvecscisonseeese cccccees 725,222.00 
PEE sb cckcatenssnesbed sennseresedevees esas seeeeeesees $7,341,442.00 


It will be noted Mr. Smith does not depreciate corporate cost. 

For this class of property Mr. Williamson and Mr. Jirgal give 
the book cost as of December 31, 1925, as $3,148,059. 

By applying index figures to the book cost of this property, 
Mr. Jirgal finds the amount of $7,041,319. If the cost of this 
property, as determined by index figures, is depreciated 8.13 per 
cent (the average of the depreciation adopted by Mr. Smith) 
we would have $6,468,860. 

The protestants insist that Mr. Smith’s valuation, as contained 
in Smith Exhibit No. 2, is too large and their principal conten- 
tions are: 

1. That the labor cost of 50 and 55 cents per hour for com- 


mon labor used by Mr. Smith is too great an allowance. 
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2. That the unit cost of material used by Mr. Smith in his 
appraisal is too high. 

3. That there is included in Mr. Smith’s inventory and ap- 
praisal a large amount of property which is not used and useful. 

4. That the depreciation of the property, exclusive of lease- 
holds is much greater than fixed by the applicant’s engineers. 

5. That the allowance for engineers, field supervision, ete., 
and for overheads, is excessive. 

6. No allowance should be made for contractors’ profits. 

7. Property included in the valuation that has been paid for 
by consumers. 

Let us consider these matters in the order named. 

In his appraisal, Mr. Smith has allowed 50 cents and 55 
cents per hour for common labor. It appears from his testimony 
that, in making this allowance, he gave consideration to the fact 
that the whole plant—except 10 per cent of the wells—was to 
be completed in two years and, in order to accomplish the work 
in two years, the full quota of men must be on the work at the 
beginning and continue steadily through the two-year period. 

It seems to be the rule of engineers, in arriving at the repro- 
duction cost new, to consider the property shall be constructed 
in the shortest time possible and estimates are based on this. It 
also seems to be the rule of engineers, in arriving at the labor 
cost of reproducing a property new, to consider in their estimates 
that labor will perform a certain amount of work in an hour. 
That is, if the estimate provides for the allowance of 50 cents 
per hour for labor, before comparison can be made with other 
labor estimates lower than that, we must know the performance 
of the labor at the lower cost. It is true labor may be had at 
40 cents or 45 cents an hour, but unless it appears that labor 
employed at this rate performs the same amount of labor ac- 
credited to the labor paid 50 cents an hour, the comparison is 
not of great value. 

A number of witnesses, testifying in behalf of the protestants, 
stated common labor could be had at from 30 cents to 35 cents 
en hour. However, it is evident these witnesses did not have in 
mind the fact that the whole plant must be constructed in two 


years, that a full quota of labor must be on hand from the start 
P.U.R.1928B. 
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to the finish of the work, and many of the men must be cared for 
in camps, or that the labor would do the amount of work that 
labor paid 50 cents or 55 cents an hour is credited with. 

Mr. Graham, who testified in behalf of the protestants, stated 
he worked for the applicant’s predecessors when a long line of 
transmission pipe was installed, that he brought in a great deal 
of foreign labor, secured from Pittsburgh and other points, and 
on one occasion brought in 120 men. He said these men were 
paid 50 cents a day more than other common labor. 

Mr. Gribble, assistant manager of the Hope Natural Gas 
Company, testified his company, in 1925, constructed approxi- 
mately 85 miles of 20-inch pipe and 36 miles of 16-inch pipe 
through Ritchie, Gilmer Calhoun, Roane, Kanawha, Clay, and 
Boone counties; that this line was in a more favorable territory, 
as to topography, than the Cumberland & Allegheny Gas Com- 
pany’s territory; that in the construction they averaged from 300 
to 800 men per day, and for common labor paid 45 cents and 
50 cents per hour. 

In the Engineering News Record for January 13, 1927, at 
page 78, there appears an article entitled “Spring Prices for 
Material, 1923 to 1926.” This article also gives the average 
common labor rate per hour for the United States for the months 
of April, May, and June for each year from 1913 to 1926, both 
inclusive. 

In April, 1925, the average common labor rate per hour was 
544 cents; May 54 cents; June 53 cents; average for the three 
months 53} cents. 

In April, 1926, the average common labor rate per hour for 
the United States was 54} cents; May 55 cents; June 55 cents; 
average for the three months 55 cents. 

On January 13, 1927, the average common labor rate per 
hour for the United States was 553 cents. The general average 
for the three months of April, May, and June from 1913 to 
1926, both inclusive, was 40 cents per hour. 

In the Monthly Labor Review (issued by the United States 
Department of Labor), Vol. 23, No. 6, issue of December, 1926, 
there appears at page 145 a table showing the hourly wage rates 
paid for common labor on October 1, 1926. Under the title 
P.U.R.1928B, 
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“Public Utilities” there appears for the east north central part 
of the United States a low wage rate of 324 cents; high 60 cents; 
average 483 cents. For the west north central states, low 
wage rate 30 cents; high 40 cents; average 36.2 cents. For 
the Middle Atlantic states, low wage rate 30 cents; high 61.3; 
average 444 cents. 

In the Engineering News Record for January 6, 1927, the 
following statement appears at page 42 relating to common la- 
bor: 

“Engineering News Record’s Construction Cost Index Num- 
her is 2 Per Cent Above January, 1926. The increase is due 
mainly to labor, which is 3 per cent higher than a year ago. 
Lumber is cheaper than in 1926; cement about the same; steel 
appears firmer, with less tendency to cut under. The average 
rate for common laborers is 55} cents per hour, against 54 cents 
at this time last year. Thus, general construction cost is 0.3 per 
cent above December, 1926, 23 per cent under the peak, and 111 
per cent above 1913.” 

In my opinion, the allowance of 50 cents and 55 cents an 
hour for conimon labor, when we consider the performance re- 
quired, is not too large and should be accepted. 

There is some testimony offered by one of protestants’ wit- 
nesses that the unit cost of material used by Mr. Smith in his 
appraisal was too high, but nothing substantial was offered along 
this line. It does appear that on some few items the unit cost 
would seem high, but on others it is low, and, taken as a whole, 
the unit prices for material are fair and as near accurate as it 
would be possible to obtain in an appraisal of such magnitude. 

The Maryland Public Service Commission, which valued this 
property, gave consideration to the question of the unit costs 
used by Mr. Smith, and reached the conclusion that they were 
fair and reasonable. That Commission, in its report, stated in 
regard to this matter as follows: 

“An estimate of the reproduction cost of the physical property 
was made for the company by Sanderson and Porter. As pre- 
viously stated, the engineering staff of this Commission spot- 
checked the inventory and then checked in detail the unit prices 
used by Sanderson and Porter and their application. While not 
P.U.R.1928B. 
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egreeing in all details, yet the engineering staff finally accepted 
the company’s figure as a fair estimate of the reproduction cost 
of the physical property before depreciation. It was felt that 
the cost of labor at 50 cents an hour was probably higher than 
it would have been necessary to pay; but in determining the 
cost of labor as it finally enters into the cost of the work, it is 
necessary to determine the amount of work which can be done 
by a laborer. It was found that this amount of work as estimat- 
ed by Sanderson and Porter was greater than the engineering 
staff believed could be done day in and day out; and so, in the 
end, the labor cost entering into the work, as estimated by our 
engineers, checked very closely with the labor cost as estimated 
by Sanderson and Porter. This is likewise true of other ele- 
ments entering into the reproduction cost new of the work, and 
Mr. Wolf, instead of presenting an independent estimate of the 
cost of the physical property, accepted the estimate presented 
by Sanderson and Porter. Therefore, the Commission had before 
it an agreed estimate as to the cost of reproducing anew the 
physical property of the company.” 

It is also contended by the protestants that the applicant’s 
plant is overbuilt and much property is included in its valuation 
which is not used and useful. After a consideration of the evi- 
dence, I am satisfied this contention merits consideration only 
in connection with the company’s transmission lines. 

It will be noted from the map filed that between Thomas 
Station and a point where a branch line takes off for Philippi, 
there is a 12-inch line and a 10-inch line, and beginning at a 
point east of Belington and running to Parsons is a 10-inch line 
and a 6-inch line. There is evidence that these lines are required 
and necessary for the successful operation of the plant, and there 
is evidence to the contrary. I think the 10-inch line from Thomas 
Station to a point near where the line to Philippi takes off could 
be dispensed with and service maintained; and that the 6-inch 
line beginning east of Belington and running to Parsons is 
much larger than absolutely necessary in that it exceeds 4 inches. 
As explained by Mr. Horner, it is very desirable to have dupli- 
cate lines in case of emergency and for storage, and in view of 
the reducing gas pressure, it is necessary to have very large 
P.U.R.192SB. 8 








114 WEST VIRGINIA PUBLIC SERVICE COMMISSION. 


pipes or duplicate pipes. I believe, in view of the fact that the 
fact that the communities served—which are absolutely depend- 
ent upon gas for heating and cooking—and knowing the hard- 
ship that would be caused by an interruption in the supply of 
gas, a duplication of the entire transmission line would be jus- 
tified. 

The protestants contend that the transmission and distribution 
line should be highly depreciated. Practically the only evidence 
as to the condition of the transmission line is that furnished by 
the applicant company. Both the applicant and protestants 
furnish much evidence as to the condition of the distribution 
line. Outside of the testimony of Mr. Hall as to the condition 
of the well group, the testimony of the applicant’s witnesses on 
this matter is uncontradicted. The protestants did not intro- 
duce any evidence as to the depreciation of the field group, or 
that group which contains the field line, ete. 

Mr. Smith gives the cost of reproducing the transmission line 
new as $5,281,974 and finds the depreciation 8.20 per cent, or 
"$269,122, He finds the line equipment of distribution group 
cost $1,193,024 to reproduce new and that the depreciation is 
7.82 per cent, giving the depreciated value thereon $1,098,680 
and the depreciated value of the transmission line and distribu- 
tion line, together, is $4,111,532. This amount does not in- 
clude overhead, but does include allowance for engineering and 
field supervision. Outside of the gas holdings, the average de- 
preciation of the property found by Mr. Smith is 14.40 per 
cent. 

Mr. Wolf, the chief engineer of the Public Service Commis- 
sion of Maryland (which Commission valued this same property 
as appears from its report), found the average depreciation 
upon the property, exclusive of leaseholds, to be 24.3 per cent. 
I do not think, under the evidence, it can be contended that the 
transmission lines and field lines should be depreciated 25 per 
cent, and the distribution lines 35 per cent, but for the purposes 
of this analysis, I have adopted those amounts on this class of 
property. 

As to the depreciation of property contained in Smith Ex- 
hibit No. 2 other than transmission, distribution, and field line 
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construction and equipment, there is little, if any, substantial 
evidence except that given by the applicant’s witnesses. Mr. 
Smith finds the depreciation on this class of property averages 
8.13 per cent. For the purposes of this analysis, I have deducted 
on this class of property 15 per cent for depreciation. 

Mr. Smith has included in his reproduction cost new an al- 
lowance of $162,327.78 for contractors’ profits. When this 
amount is subjected to the depreciation herein made, the allow- 
ance is considerably below the figure given above. I think it 
is quite generally recognized that it is proper to include in the 
reproduction cost an allowance for contractors’ profits, and it 
does not seem to me the amount allowed by Mr. Smith is exces- 
sive. Milwaukee Electric R. & Light Co. v. Milwaukee ( Wis.) 
P.U.R.1918E, 1; Brooklyn Borough Gas Co. v. Prendergast, 
— F. (2d) —, P.U.R.1927A, 200; Spurr’s “Guiding Principles 
of Public Service Regulation,” Vol. 1, page 394, et seq. 

It is contended by the protestants that Mr. Williamson and 
Mr. Jirgal have included in their statements as actual invest- 
ment, or book cost of the property, $707,467.26, which was paid 
for as an operating expense and paid for by the consumers, and, 
therefore, should not now be included in the value of the prop- 
erty. 

It is true under the system of accounting prevailing at one 
time, certain property was charged to operating expense. How- 
ever, to get the actual book cost, or investment in the property, 
it was necessary for the accountants to include this amount in 
investment, and their reports show this, Their reports also 
show that when they included this amount in investment, they 
also added it to earnings, and the earnings of the company were 
increased that amount. 

If, as a matter of law, we would be justified in deducting 
$707,467.26 from the valuation, the facts would not justify it. 
The mere fact that certain investments were charged in the 
operating expense does not mean the consumers paid for it. The 
evidence in this case shows that this Commission, in all former 
cases involving the property of this company, did not include 
in the book cost, or its valuation of the property, the amount of 


$707,467.26, cost of labor and teaming in connection with drill-, 
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ing wells, and cost of Braxton county development, which I now 
think was clearly erroneous. The Company did net earn on 
this amount and no provision was made to amortize it. 

The evidence in this case clearly shows that for many years 
the applicant has not received revenue from its consumers suf- 
ficient to pay operating expenses, provide for depletion and de- 
preciation, and for a return upon the fair value of its property. 
In view of this situation, it is difficult to see how the consumers 
paid for any property. The investment charged to operating 
expenses was paid for at the expense of providing for depletion 
and depreciation and return. 

It seems to me there is a misapprehension as to the object of 
charging into operating expense the cost of property that usually 
is charged to capital. It is well established in this state that 
a utility supplying natural gas is entitled to receive revenue 
from its consumers not only sufficient to pay operating expenses 
and provide for a return on the fair value of the property em- 
ployed in the service, but also an amount, annually, sufficient 
to retire the amount invested in the plant at the end of the life 
thereof. We speak of this as amortizing the investment, and 
the amount allowed for this purpose as the allowance for de- 
pletion and depreciation. 

At one time it was customary for gas utilities to charge to op- 
erating expense labor cost in connection with drilling wells and 
laying field lines, and the Commission has, in different cases, 
allowed other property to be charged to operating expense. The 
charges were made in this way by reason of the fact that it was 
felt the property had a short life and the investment therein 
should be retired as rapidly as possible so that after this prop- 
erty had gone out of use it would not be continued in the proper- 
ty account until such time as an amount might have accumulated 
through the annual allowance to retire this property. In other 
words, the property was charged to operating expense for the 
purpose of providing as early as possible an amount for the re- 
tirement of the property. This property had to be paid for and 
retired at some time, and by reason of the short life of the prop- 
erty it was charged to operating expense and in that way provi- 
sion was made for funds to retire the property before it went 
P.U.R.1928B, 
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out of service. It was never contemplated the company should 
not earn on such property, and the only consideration that should 
be given to the charges for property made to operating expense 
is in connection with the determination of the amount of prop- 
erty still to be retired and the proper allowance for that purpose. 
' It makes no difference how the property was acquired; if it 
Lelongs to the company it has the right to earn on it. In the 
recent case of Public Utility Comrs. v. New York Teleph. Co. 
(1926) 271 U. S. 32, 70 L. ed. 808, P.U.R.1926C, 740, 744, 
746, 46 Sup. Ct. Rep. 363, which case has already been referred 
to, the Court decided among other things that: 

1. Constitutional protection against confiscation does not de- 
pend on the source of the money used to purchase the property 
used by a utility. 

2. The revenue paid by the customers for service belongs to 
the company and the law does not require the company to give 
up, for the benefit of future subscribers, any part of its accumu- 
lations from past operations. 

3. Payments by customers for service is not for the property 
used to render it. Their payments are not contributions to 
depreciation or other operating expenses, or to the capital of the 
company. 

4. The relation between the utility and its customers is not 
that of partners, agent and principal, or trustee and beneficiary. 

Erie vy. Public Service Commission (1924) 278 Pa. 512, 
P.U.R.1924D, 89, 123 Atl. 471, 475. 


Engineering, Field Supervision and Contractors’ Profits 


Mr. Smith has included in his appraisal for engineering, field 
supervision and miscellaneous field cost 10 per cent of the cost 
of the physical property included in Smith Exhibits Nos. 1 and 
2, but exclusive of all overheads and cost of engineering, field 
supervision, and miscellaneous field cost. The allowance for this 
purpose should not exceed 7 per cent of the physical property 
exclusive of engineering and all overhead. Mr. Smith has also 
included in his appraisal an allowance of $162,327.78 for con- 
tractors’ profits, which does not seem to me to be unreasonable. 
P.U.R.1928B. 
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Overheads 


For omission and contingency Mr.- Smith has allowed 1.5 
per cent, including engineering, field supervision, and miscel- 
laneous field cost. In my opinion the allowance of 1.5 per cent 
for omission and contingency is a proper one. 

For general cost Mr. Smith allows 8.73 per cent of the cost 
of the property included in his Exhibits Nos. 1 and 2, less all 
overheads, engineering, field supervision, ete. This general cost 

made up of interest during construction, taxes, and general 
office expense. In my opinion this allowance should not ex- 
ceed 7 per cent. 

For corporate cost, which includes promotion, organization, 
and cost of financing, Mr. Smith allows 10 per cent. In my 
ypinion this allowance should not exceed 6 per cent,—4 per 
cent for cost of financing and 2 per cent for promotion and or- 
vanization. : 

I do not find the protestants have offered any evidence as to 
cost of engineering, field supervision, miscellaneous field cost, 
and overheads. 

For all overheads, field engineering, field supervision, and mis- 
cellaneous tield cost, 1 have allowed a total of 21.5 per cent. 

[In the case of Re United Fuel Gas Co. P.U.R.1925B, 705, 
714, this Commission allowed interest during construction as 

ell as cost of financing as an overhead. I do not think the 
propriety of allowing these overhead charges can be questioned. 
There can be no doubt there should be an allowance, as an over- 
head, for omissions and contingencies, promotion, organization, 
taxes, and general office expense during construction, as well as 
for engincering and supervision. 

Re Bluetield Water Works & Improvement Co. 11 Ann. Rep. 
W. Va. P. S. ©. 225, P.U.R.1924D, 325; New York & Rich- 
mond Gas Co. v. Prendergast, 10 F. (2d) 167, P.U.R.1926B, 
759; Ohio Utilities Co. v. Public Utilities Commission, 267 U. 
S. 359, 69 L. ed. 656, P.U.R.1925C, 599, 45 Sup. Ct. Rep. 
zou. 

In the ease of Brooklyn Borough Gas Co. v. Prendergast, — 
KF. (2d) —, P.U.R.1927A, 200, 259, the Master, whose report 
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was confirmed by the Court, reported the following overheads 
as proper and should be allowed: 

“Omissions and contingencies, 5 per cent of the equipment at 
gas plants, including gas holders, $1,007,238.49, equalling $50,- 
361.92. 

Organization and development prior to construction, 5 per 
cent of all reproduction costs and expenses, including working 
capital, but excluding going value and cost of financing, amount- 
ing to the sum of $6,542,871.13, equalling $327,143.55, which 
the plaintiff approximates at $325,000. 

Cost of financing, same base used as in preceding paragraph, 
adding the cost of organization antl interest thereon, bringing 
the base up to the sum of $6,540,556. “y and dividing that sum 
by 19 per cent, results in the sum of $344,259.79, which the 
witness and the plaintiff approximate at $344,000 as the cost 
of financing. 

Engineering and superintendence and general contractors’ ex- 
pense and profit, 13 per cent of the reproduction cost of equip- 
ment at gas plant, omissions and contingencies, buildings and 
appurtenances, and mains, totaling $3,382,547.18, equals $439,- 
731.15. 

Interest during construction ‘at the rate of 8 per cent for the 
cbtaining of the requisite new capital by a gas company in this 
territory ;’ 8 per cent for six months on total value of equipment, 
apparatus, buildings, and appurtenances, including engineering 
and contractors’ profits and expense and administrative expense, 
all in the sum of $3,917,855.27, equals $156,713.41, plus in- 
terest for one vear at the rate of 8 per cent per annum on the 
value of the land, $430,000, equals $34,440, plus interest for 
one year at the rate of 8 per cent on organization and develop- 
ment expense, $325,000, equals $26,000, making the total ‘in- 
terest expense $217,153. 

Administrative, legal, and miscellaneous expense during con- 
struction is figured at 24 per cent of the value of equipment at 
plant, omissions and contingencies, buildings and appurtenances, 
mains and engineering, general contractors’ expense and one 
all of which amounts to $3,822,278.31, equalling $95,556.95.’ 
P.U.R.1923B. 
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Spurr—“Guiding Principles of Public Service Regulation,” 
Vol. 1, Chapter 16. 

For the purpose of getting a reproduction cost new less de- 
preciation value, I have used as a basis the inventory and ap- 
praisal prepared by Mr. Smith, as set out in Smith Exhibits 
Nos. 1 and 2, but have used Smith Exhibit No. 18 to get at the 
reproduction cost new of the property less engineering, field 
supervision, miscellaneous field expense and all overheads, and 
from these amounts I have made certain deductions, such as 
depreciation, and have added thereto the allowance for overheads, 
engineering, field supervision and miscellaneous field expense. 

The following is a summary of the value of the property 
vorked out on the before-mentioned basis: 

Leaseholds. 


nes TE GE TUE 0:56.66 02kcsdenndseeess ancients $563,250.00 


Well Group. 
1. Reproduction cost new of gas well construction less engineer- 
ing, field supervision, and miscellaneous field cost and 


all overheads . dee Ai tates aban aoe baa rere reer eE 
7 per cent of above amount for engineering, field supervision 

ered melsceinmoows Told C0Gb onc cccccs ccescswcerecccess 51,247.00 
Total ..... WITITITTTP TTT TTT Te $783,361.00 
1.5 per cent of above amount for omissions and contingencies 11,740.00 
7 per cent for general cost ............. etek a er ea ela are 54,835.00 
© per comt Tor GOrporate CORE 2... ccccscccccccesescnccones 47,002.00 
WON GONE BOW 6c Sacciccrcascccacasxsvccoceeoecaseenes wens $896,938.00 
43.57 per cent for depreciation (Smith) ...........-...-08- 390,895.00 
Total Geek BOW eG GOPPOCISTED 2 inc cc ccciccsccccissaccssas $506,043.00 


2. Reproduction cost new of gas well equipment less engineer- 
ing, field supervision, and miscellaneous field cost and all 


I aii ih ee: chai tick rc acess en ee oe ee On $354,861.00 
7 per cent of above amount for engineering, field supervision 

GUE WISCCLINMONES TONE COSE 66 on icieccsevcicvecescens 24,840.00 
SE: nati: news hehe edt atk Oe cm cn ok ad ieee a he wre eae $379,701.00 
1.5 per cent of above amount for omission and contingency .. 5,698.00 
F OE CORE TOE MIEN GONE 6 onc ns sc cdc ws vccsscentieescias 26,579.00 
6 per cent for corporate cost .....ce.sseeeeee mre ese. 22,782.00 
ee CO Bo icacricrrpenisns cuedeseveteevbebienean «+++. $434,760.00 
43.57 per cent depreciation (Smith) ......c..ceessceeeeees 189,424.00 
Total cost new less depreciation ....cccccccecccssccecccees $245,336.00 
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3. Cost new of drilling and cleaning equipment (no engineering, 
field supervision and field miscellaneous included) less all 





IEE ins eta cup sara weiss eee weiner eae rae $9,454.00 
1.5 per cent for omission and contingency .............++06- 141.00 
© Oe CE Ee Be Oe ak. 5 bs wiki teanassasaceunnesucen 661.00 
6 per cent for corporate cost ....... Tee TT TTT Te 567.00 
I tea Ait ahd reataeatce wish anid a Sca iw ema ee $10,823.00 
48.77 per cent depreciation (Smith) .........ccccscscccecs 5,278.00 
Total cost new less depreciation secese ie kawekneeetinnead 





Final Summary of Well Group. 


Reproduction Cost New Less Depreciation on Above Basis 


Gas well construction ....... ert Tee Te ee $506,043.00 
Gas well equipment .............4. Stecreceecscess eee ee Tree 245,336.00 
Drilling and cleaning equipment .............-+ ererrrr rrr y 5,545.00 


$756,924.00 


Mr. Horner fixes the value of the Well Group at $633,250. 

In considering the property contained in Smith Exhibit No. 
2, being all the physical property other than leaseholds and 
property contained in Smith Exhibit No. 1, I have considered 
first: Field Line Construction and Equipment; second: Trans- 
mission Line Equipment; third: Distribution Line Equipment; 
and then the balance of the property contained in Smith Exhibit 
No. 2. 

I have considered Field Line Construction and Equipment, 
Transmission Line Equipment and Distribution Line Equip- 
ment separate from other property included in Smith Exhibit 
No. 2, as these items are of large amounts and the principal 
contention in the case was over the depreciation of this class of 
pre yperty. 


1. Cost new of field line construction and equipment, less engi- 
neering, field supervision, miscellaneous field cost and 


Oe COD bic stirecawiet cancpxe isitaneneseecsneee: 

7 per cent of above amount for engineering, field supervision 
and miscellaneous Geld Comb 2. oc. ccc cccsscccwccseess 58,960.00 
$901,252.00 
1.5 per cent of above for omission and contingency ........ 13,519.90 
¢ per comt for GUMUTAl GONE 2. oo cc ccce cc cesscstcecoveccese 63,087.00 
6 per cent for corporate cost .....cccceseccscccccesceses 54,075.00 
Nt GONE DOP». cite ndSesne scene <aeerideceediaeceees $1,031,933.00 
25 per cent depreciation ............. Te eee 257,983.00 
eee BOW TH GROPING ois os brndisecnewonis owned on eo 
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25 per cent depreciation ........ 


Cost new of transmission line equipment less engineering, 
tield supervision, and miscellaneous field cost and all 
ove rhe ads $2,624, 572.00 


7 per cent of above amount for engineering, ‘field supervis ion, 





eS EF eee eee A 183,720.00 
| MTT Pe Teey TeTT TCT eT TTT TT TET Tete $2,808,292.00 
1.5 per cent of above amount for omission and contingency 42,124.00 
7 per cent for general cost ......c.cccccccccccccccees és 196,580.00 

per cent for corporate cost .........eeeeeesevees seeeee BOSA0s 00 
Total cost MEW ......sccccceee . . $3 3.215 9,493.00 








803,873.00 





Cost new less depreciation ......... Cee eeeednevensensees $2 2,411, 620.00 
Cost new of distribution line equipment less enginewing, 

field supervision, and miscellaneous field cost ......... $989,388.00 
7 per cent of above amount for engineering, field supervision 

and miscellaneous field cost .......ccccccccccsccccess 69,257.00 
LL OPE ECCT TTC T TC TCT TCE Tee TT TTT TT Tr eeeee $1,058,645.00 
1.5 per cent of above for omission and contingency ....... 15,879.00 
7 per cent for general cost ............ Perr Trt. 74,105.00 
6 per cent for corporate COSt .....cccccececscccecccceees 63,518.00 
Fetal Cost BOW onic. i sven PETTITT ITI TT TT Titre $1,212,147.00 
35 per cent depreciation .......... ree ere reer 424,251.00 
Cost new less depreciation ......cccccceseccccess peentnee 787,896. 00 


Cost new of property contained in Smith Exhibit No. 2, 
exclusive of transmission line equipment, distribution 
line equipment, and field line construction and equip- 
ment, less engineering, field supervision, miscellaneous 


field cost, and less all overheads ..... wa $1,460,255.00 
7 per cent of above amount for engineering, field supervision, 

and miscellaneous field cost ........ ere rrr re tre 102,217.00 
BONE écvrssasierscsesen es (ieee Re RC COREE CRC es Gapeeee 
1.5 per cent for omission and contingency ..........+..++. 23,436.00 
7 per cent for general cost ........... Wee ee eeneeeeeeee ‘ 109,372.00 
6 per cent for corporate cost ........cccccccccccccces 93,748.00 
Total cost new ........ MT TTCTTT ETO I TT OTe Tee TT $1,789,028.00 
15 per cent depreciation ....... {sivkevcutecesuwe ‘ean 268,354.00 


Cost new less depreciation ............eesseccccccevecces 91,520,674.00 
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General Summary. 








Vanes Of DORRORUES CERROMOR) cine icc divcccccviensusdeseees ine 563,250.00 
Value of well group, less depreciation, Smith Exhibit No. 1 .. 756,924.00 
Value of transmission line equipment new, (25 per cent de- 
precintion),(Smsith Hubibit No. 2) .. 0... .c ccc scccccses 2,411,620.00 
Value of field line construction and equipment (25 per cent 
depreciation), (Smith Exhibit No. 2) ...............--.. 773,950.00 
Value of distribution line equipme nt (35 per cent deprecia- 
thom), (ieee TERE DIO. BD onc cs ccin ce ccisiewnds succes 787,986.00 
Value of physical property other than above (15 per cent de- 
preciation), (Sastth Menibit No. 2) 2... cceccccseccscess 1,520,674.00 
Value of physical property ...... Weweens (MreKiawererewenees $6,814,404.00 
WOFEIEE GODUUEE 6646505 0visancdieneeeso« eksve mew haderkes 203,162.00 





$7 017,566.00 
Going concern value (8 per cent of above) .........+....¢-- 561,405.00 


Fair valet Of SOG 5.60 ccssccciastces ee vee ere ee hee $7,578,971.00 





If we accept Mr. Horner’s value of the well group, then the 
value, exclusive of working capital and going concern value, 
would be $6,690,730. 

If we deduct from the value of the physical property $300,000 
on account of duplicate pipe lines, then the value of working 
capital and going ‘concern value would be $6,514,404. 

If we depreciate all the property in Smith Exhibit No. 2 other 
than transmission line equipment, distribution line equipment 
and field line construction and equipment 20 per cent instead 
of 15 per cent, the value of the property, not including working 
capital and going concern value, would be $6,724,953. 


eon 
DOD." 


If we aeeept Mr. Horner’s value of wells, amounting to § 
> 


250 instead of that herein set out, deduct $300,000 on account 
of duplicate pipe lines and depreciate all property in Smith 
Exhibit No. 2, 20 per cent, other than transmission line equip- 
ment, distribution line equipment and field line construction 
and equipment, the value would be, exclusive of working capital 
and going concern value, $6,301,279. 

If we depreciate field line construction and equipment 40 per 
cent instead of 25 per cent, and distribution line equipment 40 
per cent instead of 35 per cent, this would reduce the valuation 
$215,404, and, with the other deductions last above mentioned, 
would leave the value of the property, exclusive of going con- 
cern value and working capital, $6,085,875. 

If we further deduct from the physical property 10 per cent 
thereof, say on account of high unit cost used by Mr. Smith, 
P.U.R.1 1928B. 
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we would still have a value of $5,401,329, exclusive of working 
capital and going concern value. If we add to $5,401,329, 
$203,162 for working capital, and 8 per cent of these amounts 
for going concern value, we would have a value of $6,052,850. 

I do not see how it can be contended that the fair value of 
the property is not in excess of $6,000,000. In my opinion the 


fair value is much in excess of this amount. 





Allocation of Property between States—Leaseholds 


Mr. Smith, in his Exhibit No. 1, allocated the value of the 
leaseholds as between the States of Maryland and West Virginia. 
He allocated to West Virginia 56.6 per cent of the total value, 
and to Maryland 43.4 per cent. This allocation is based on 
the estimated sales in the two states for the year 1927. Using 
these percentages, the value of the leaseholds would be allocated 


as follows: 


Maryland ...... TCT TT TTT TTT TT TTT TTT $244,451.00 
WOES. VIED, ccdaeeiendecs sxdccdsaeiantncerecdauen bee deed . 318,799.00 


Mr. Covell, a witness in behalf of the applicant, in his Ex- 
hibit No. 1; allocates as between the states the well group prop- 
erty, or the property contained in Smith Exhibit No. 1, and 
of this property he allocates to West Virginia 56.6 per cent 
and to Maryland 43.4 per cent. This percentage is in propor- 
tion to the estimated cubic feet of sales in the vear 1927. 

Using these percentages, the well group property would be 
allocated as follows: 

PEE vat ccteuteheeaeceenue TTT OTT CTE TCT TS CT TT $3 13.467.00 
TEE WEED. vib cdecasvdrenensckhosaeereaderessans ceKeeREes $43,457.00 

Mr. Covell, in his Exhibit No. 2, allocates as between the 
states the property given in Smith Exhibit No. 2, or all the 
tangible property other than “Leaseholds’ and “Well Group.” 
For the distribution system he allocates 50.30 per cent to West 
Virginia and 49.70 per cent to Maryland. For the transmis- 
sion group he allocates 44.5 per cent to West Virginia and 55.5 
per cent to Maryland. For the general group he allocates 48.4 
per cent to West Virginia and 51.6 per cent to Maryland. For 
these three groups of property the average per cent which he 
allocates as between the states is as follows: 


P.U.R.1928B, 
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ce) i, OTe err eer Ty pebeveneeces Ose cccecesoes cocee 52.3% 
WONG. FREIND. occiccsvccccescase Mos COSCO CHASED ERED EOO RS CEEES 47.7% 


The value of this property is $5,494,239. Applying these 
percentages to this property it would be allocated as follows: 
DENTS 0 isn nccceneedaneesseues ere Tree TTT Ter Te Tee $2,873,487.00 
WHE PUI. cnc esncnsecscceces ree rT rT TT rT 2,620,752.00 

I think we should apportion working capital and going con- 
cern value on the same basis, and using the average per cent 
given above, we would have: 


Maryland .......ee- oveccceses rer T eT eT TTT CTT $399,869.00 
WOME VINE: <n cic diccessdacicccqencdenssensccustnecsecus cee 364,698.00 


Summary of Amounts Apportioned to Stutes 
West Virginia. Maryland. 


eg weg capes MOTO Oe ccccccss $318,799.00 $244,451.00 
Well group, Smith Exhibit No. 1 .......... 443,457.00 313,467.00 
Property in Smith Exhibit No. 2 ....... e-. 2,620,752.00 2,873,487.00 
Working capital and going concern value ... 364,698.00 399,869.00 





$3,747 ,706.00 $3,831,274.00 


In connection with the allocation of property and expense be- 
tween the two states, it may be well to note here the following 
facts: 

The rates in Maryland are materially higher than in West 
Virginia. 

In Case No. 1461, 11 Ann. Rep. W. Va. P. S. C. 139, P.U.R. 
1924E, 24, the Commission noted in its report that in 1922 
there were 11,535 consumers in West Virginia who used 1,400,- 
696,000 cubic feet of gas, from which a revenue of $422,850 
was received, and in Maryland there were 10,826 consumers, 
who used a total of 565,000,000 cubic feet of gas, and the reve- 
nue received from these consumers amounted to $411,970. 

The evidence in this case shows that in 1926 there were 12,008 
consumers in West Virginia, who consumed 1,035,069 M. cubic 
feet of gas, for which they paid $547,231.76; in Maryland, for 
the same year, there were 12,670 consumers who used 747,662 
M. cubic feet of gas, for which they paid $523,312.56. 


Operating Expenses and Revenues 


Mr. Jirgal gives the revenue for the year 1925 as $1,034,- 
496.31. Mr. Jirgal included in his earnings one-half of the 
P.U.R.1928B, 
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gasoline earnings, amounting to $18,829. If the total earnings 
received from gasoline are included, then the gross earnings 
would be $1,053,525. 

Mr. Williamson finds the gross revenue to be $1,053,325. 

I do not think there is any justification for deducting from 
the gross revenue one-half of the net earnings from gasoline. 
For the purpose of my analysis I have taken $1,053,325 as the 
gross revenue for the year 1925. 

Mr. Jirgal reports (Exhibit No. 2, page 2) that according 
to the books of the company, the operating expenses and taxes 
for the year 1925 were $734,605, and the net earnings, before 
making any allowance for depreciation and depletion, were 
$318,720. Mr. Jirgal adjusts the operating expense in the fol- 
lowing particulars: 

1. He adds to operating expense $26,716 to take care of rate 
case expense, which totals approximately $100,000. There is 
already charged in expense for this purpose $6,617.17, which 
amount added to $26,716 would give $35,000 for rate expense, 
or an allowance sufficient to amortize this expense in three years. 

2. Mr. Jirgal deducts from operating expense $17,706 on 
account of reduction of management fee from 4 per cent to 3 per 
cent. As adjusted by Mr. Jirgal, the operating expense for the 
year 1925 would be $743,615. 

Mr. Williamson does not make any adjustment in his report 
of revenue and expense for the year 1925. 

Mr. Williamson has filed a report giving income and expense 
for the year 1926, which report shows that the income for the 
year was $1,106,091.42 ; expense $798,606.56 ; net income avail- 
able for return and depreciation $307,484.86. 

I think the operating expense should be adjusted as follows: 

An item of $10,000 should be eliminated from transmission 
maintenance account as it appears the company during 1926 
made an extraordinary effort to repair its gas lines. This is 
in the nature of deferred maintenance and should have been 
done prior to 1926. It has no bearing, strictly speaking, on 
the expenses of 1926 and will probably not be as much in 1927. 

An item of $3,000 for rent and salary, it is estimated, should 
be charged to the appliance company. The company contends 
P.U.R.1928B. 
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the appliance company is, in effect, the advertising and new- 
business department of the company and that the loss or gain 
of this company should be borne by the gas company. It may 
be true that the sale of stoves and appliances aid in the sale 
of gas, but it would seem—since the actual fact is that this com- 
pany is a separate corporation, having its own office foree—that 
the facts should be considered rather than the ifs. It will also 
be noted, in this connection, that during 1926 the company spent 
$4,200, approximately, in advertising and soliciting new busi- 
which was not incurred in 1925. It would appear, there- 


ness, 
fore, in speaking of the activities of the appliance company, the 
gas company is forced to augment its advertising with funds 
from that company. It is my belief the entire management fee 
of $45,866.24 is not justified as an operating expense. It may 
be that this amount of money is a well-deserved expenditure 
from a financial management standpoint, but from an operating 
standpoint, it is believed it should not be considered in addition 
to the regular general expenses, as there is very little evidence 
of a direct benefit from an operating viewpoint. There is prob- 
ably some element of service to the company in the way of 
operation, as this includes an annual audit and certain other 
office service, but $5,000 would cover this class of service. 

It also is believed, where a company is permitted to request 
deposits from its consumers and has the right to suspend service 
for nonpayment of bills, that a very small amount for bad debts 
should be allowed. This company has accrued in two years the 
sum of $10,237.81, and against that amount has actually charged 
the sum of $1.02, indicating for the 2-year period the sum of 
$10,237.81, while only one-half of 1 per cent of the gross, is 
far too much for the purpose. It would seem that a nominal 
allowance of about $500 a year should cover this contingency. 
This is also suggested as the company maintains division offices, 
collectors, and a very up-to-date method of collection. It would 
seem if this company should lose this amount of money, with 
its facilities for collecting bills and its required deposits, it 
would be carelessness and should not be charged against the con- 
sumer, 

To establish a fair rate it is believed the item of rate case 
P.U.R.1928B. 
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expense should be included, and if this amount is amortized on 
a 5-year basis, the expenses of the company should be increased 
for this item $5,845.43. 

During 1926 the company paid $13,354.22 for 1925 income 
taxes. The income tax for 1926 will be nothing, as estimated 
vy the company, but, as has been the past practice of this Com- 
mission, it would seem, in considering the above adjustments, 
that there should be allowed for income taxes approximately 
the sum of $10,000. A summary of the above adjustments fol- 





lows: 
Net operating income ...cccccccccccccccccccccs open eeenseacs $307,484.86 
Add: 
Maintenance adjustment ......cececscsccccees $10,000.00 
BT CONG ooo kha sccctecvosensesedes 3,000.00 
(1) Management fee adjustment .............. 40,866.24 
(2) Bad debt adjustment ...........0004- cosce 4,467.48 
——__ 58,633.72 
$366,118.58 
Add: 
MOCO CREO BAUSIMONE 2.ccccccccccccsccccces -- $5,845.00 
Emcee tOx adjustment 2... occ cccccccccsccccce 10,000.00 


15,845.43 
$350,273.15 


With this adjustment it will be noted the income for the year 
1926 was $1,106,091.42; operating expenses for the year 1926 
were $757,818 ; and net operating income was $350,273.15. For 
the purposes of this case I have used Mr. Williamson’s statement 
of income and expenses for the year 1926 as adjusted above: 

Revenue and Expenses. 
Apportioned between Maryland and West Virginia. 
West Virginia. Maryland. 
| a, MTEL CE Te ceovcceens “SRN 49.62% 
REPO ccc ccccncdcvccepevescusescstadée Pe 53.86% 46.14% 

The income is based on the actual income from each state, 
except gasoline, which is apportioned on the basis of gas used 
in each state. Expense is apportioned on the basis of assigning 
general and general administrative expense to production, trans- 
mission, and distribution on a pro rata basis, then production ex- 
pense was divided between states on the basis of gas used; trans- 
mission expense on the cubic foot-mile basis; and distribution on 


the actual expense in each state. Taxes are apportioned on the 
P.U.R.1928B. 
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property basis. Using the per cent given above, the revenue and 
expense would be apportioned between Maryland and West Vir- 


ginia as follows: 


West Virginia, Maryland. 
DE yk eas eek adage Gs ke ee eee eare Swaine $557,248.85 $548,842.25 
NN Hricirvn caw ae cath hen Saas whey 5a Rare wR 408,160.77 349,658.00 


Allowance for Depreciation and Depletion 


This Commission has uniformly held that the allowance for 
depreciation and depletion is for the purpose of retiring the total 
investment in the plant at the end of the life thereof. That is, 
if a gas plant has a life of twenty years, it is contemplated an 
allowance will be made so that a reserve will be built up with 
the idea that at the end of the life of the plant the total invest- 
ment will have been returned to the investors less the salvage 
value of the property. Numerous methods of computing this 
allowance have been advanced, but as a rule this Commission has 
taken the estimated years of life of the gas field and allowed 
enough annually so that with the exhaustion of the gas the com- 
pany will have received enough to retire the investment. 

Mr. Jirgal, in Table 3 of Exhibit No. 1, gives us the invest- 
ment in the applicant’s property by years from December 31, 
1899, to December 31, 1925, both inclusive; in Table 4 he gives 
the net earnings for each year after allowing 54 per cent of the 
book cost for depreciation and depletion. Mr. Jirgal’s calcula- 
tions are based entirely upon the book cost and no attempt is 
made to reflect the fair value of the property, and nothing is in- 
cluded for working capital and going concern value. 

It will be noted from this table the net earnings before allow- 
ance for depreciation and depletion are $8,606,694.29. At the 
rate of 53 per cent of the book cost, the total accumulation for 
depreciation and depletion is $3,953,425 and there remains $4,- 
653,269 as the total amount available for return during the life 
of the property, which is $1,269,679 short of allowing 8 per 
cent on the book cost and working capital. 

In the first column of Table 5 Mr. Jirgal has included in 
the book cost for each year 3 per cent thereof for working capi- 


tal. In the second column he shows what the return would be if 
P.U.R.1928B. 9 
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the revenue was sufficient to give an 8 per cent return on the 
book cost plus 3 per cent thereof for working capital. There 
further appears in Column 4 of this exhibit the amount avail- 
able for return after allowing 54 per cent for depreciation and 
depletion, and in the next column the amount of deficit each 
year. 

In the following table I have set out in the second column 
the book cost, or actual investment, for the years indicated. For 
the purpose of this analysis, I have adopted for the rate base 
for the years 1899 to 1917, inclusive, the actual investment, 
which does not include any allowance for working capital or go- 
ing concern value. For the rate base for the years 1918 to 
1925, inclusive, I have taken the actual investment for each of 
these years and added thereto $1,400,000 to reflect to a degree 
the present fair value, including working capital and going con- 
cern value but less depreciation. Nothing is included for work: 
ing capital or going concern value up to 1918. In the rate base 
thus established, I found the amount of an 8 per cent return 
thereon, and this is set out in the fourth column. In the next 
column, under the heading “Net Return,” I give the amount of 
ret revenue for each year as found by the statistician for the 
Commission. From the net revenue I have deducted for each 
year the amount of an 8 per cent return on the rate base used, 
which gives us the balance that could be applied to depreciation 
and depletion, or retirement of the investment. This amount 
appears in the last column. The figures in italics show the 
amount of the deficit: 

P.U.R.1928B, 
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Applicable 
for Deprecia- 
tion and De- 

Investment Net pletion or 

Year. Investment. Plus 30% 8% Return. Revenue. Deficit. 
1899 oe 8 ae $3,334.96 $34.00 $3,368.00 
1900 64,541.00 ...... wa 5,163.28 2,954.00 2,209.00 
1901 oo , Ser ee 5,350.24 9,246.00 3,896.00 
1902 8 7 5,372.16 7,152.00 1,780.00 
1903 SOG ASR SO an ékccsccecs 24,035.12 12,653.00 11,382.00 
1904 SRO ATER kak vvccses 35,154.88 7,375.00 27,779.00 
1905 DEE ww wwia dclen ee 40,920.08 86.685.00 45,765.00 
oo eee Se errr re 113,145.28 119,176.00 6,031.00 
SOE “ccs BE habbedcwins ds 162,288.08 192,807.00 30,519.00 
eee | eee 168,285.44 258,035.00 89,747.00 
1909 oe ee «--csdeu~0 eeese 192,867.12 398,137.00 205,270.00 
po eee rer 205,180.72 467,109.00 261,929.00 
ot eee ss eee 257,814.16 500,777.00 242,963.00 
> ieee | re 272,610.24 586,950.00 314,440.00 
oo) ieee | rere 288.417.84 616,093.00 327,676.00 
1914 309,768.64 573,910.00 264,142.00 
ee 314,951.88 569,609.00 254,658.00 
1916 » BRIER viccewsences 329,041.12 439,973.00 110,932.00 
1917 aU err 338,097.00 134,055.00 204,042.00 
1918 4,280,132.00 5,680,132.00 454,410.00 392,799.00 61,611.00 
1919 4,329,691.00 5,729,691.00 458,275.00 266,377.00 191,998.00 
1920 ... 4,346,938.00 5,746,938.00 459,755.00 161,149.00 298,606.00 
1921 . 4,447,749.00 5,847,749.00 467,819.00 230,941.00 236,878.00 
1922 . 4,506,864.00 5,906,864.00 472,549.00 538,024.00 65,475.00 
1923 4,591,308.00 5,991,308.00 479,304.00 290.963.00 188,341.00 
1924 4,644,989.00  6,044,989.00 483,599.00 251.257 .00 232,342.00 
1925 4,7 14,928.00 6,114,928.00 489,194.00 354,249.00 134,945.00 


From the foregoing table it appears the total amount the com- 
pany earned above an 8 per cent return amounted to $2,225,223, 
but it also appears that for twelve of the years of the operation 
there was earned less than the 8 per cent return, and the total 
of this amounted to $1,593,501. If we subtract this amount 
from the total earned above an 8 per cent return during fifteen 
years of the life of the plant, there remains $631,722—the 
amount earned during the life of the plant above 8 per cent on 
the rate base indicated above. However, to give the net amount 
applicable to depreciation and depletion, or return of the invest- 
ment, there should be deducted an amount for property retired 
during the life of the plant. Mr. Williamson shows at page 27 
of his report that property to the amount of $671,013 was re- 
tired during the life of the plant. 

When one considers the amount of the retirements which have 
been deducted from the investment and the same amount de- 
ducted from the depreciation and depletion reserve, it is evident 
the company has nothing in the reserve to retire the investment. 
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If we allow an 8 per cent return on the book cost of the prop- 
erty, and, not allowing anything for working capital or going 
concern value, then the amount above an 8 per cent return on 
the actual investment for each year that could be applied to the 
reserve for retirement of the investment would be $1,791,764. 
However, if we deduct the retirements during the life of the 
plant, amounting to $671,764, then the balance in the reserve 
would amount to $1,120,000. Of course, such a reserve could 
cnly be accrued by allowing an 8 per cent return on a value 
far less than the fair value of the property. 


As shown by Mr. Williamson’s report at page 27, the com- 


i, 
pany set up on its books as reserve for depreciation and depletion 
$1,244,424, but did not deduct the retirements. If these re- 
tirements, amounting to $671,013, are deducted, then there 
would remain in the reserve, as shown by the books, $573,411. 
Using the company’s books as a basis, if we deduct from the book 
cost of the property $573,411, the balance in the reserve, then 
there would remain to be retired property, the book cost of which 
is $4,141,517, and an allowance must be made to retire property 
of this value. 

If we give the property a life of eighteen years (the evidence 
shows it has a life of fifteen to twenty years), then we should 
allow $230,084 per year ‘to retire the unamortized investment 
within eighteen years. This amount is approximately 5} per 
cent of $4,141,517, the unamortized part of the investment as 
I have figured it above. The applicant contends it is entitled 
to an allowance of $310,000 per year for depreciation and de- 
pletion. - 

Much has been said about the property of this company being 
used in connection with the manufacture and distribution of 
artificial gas. Llowever, today it is a natural gas plant and we 
must look on it as such. If part of the property of this com- 
pany can be used in connection with the manufacture and dis- 
tribution of artificial gas—but we have no way of knowing what 
value, if any, should be put upon it for this purpose—and, in 
view of the small amount accumulated in the reserve at the 
present time, I think the allowance above suggested is certainly 
not too much. 

P.U.R.1928B. 
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I think $230,184 per year should be apportioned to the states 
in the proportion assumed by them of the total expense. This 
would give to West Virginia $124,982 or 54.33 per cent; and 
to Maryland $105,061 or 45.67 per cent. 

The amount assigned to West Virginia is approximately 33 
per cent of the rate base of $3,747,715. If we assign to West 
Virginia a rate base of only $2,500,000, then the amount allowed 
herein for depreciation and depletion would be approximately 5 
per cent of the rate base. 

At pages 111 to 114 of the brief filed on behalf of the gas com- 
pany, a number of cases are cited for the purpose of showing 
the amounts allowed in those cases to a gas company for depre- 
ciation. 

In the recent case of MacThwaite Oil & Gas Co. v. Ada 
(Okla.) P.U.R.1927D, 833, the Commission allowed to a natural 
gas company 5 per cent for depreciation. 

As to the method of determining the amount to be allowed 
for depreciation and depletion, see Re United Fuel Gas Co. 
(W. Va.) P.U.R.1918C, 193; Clarksburg Light & Heat Co. v. 
Public Service Commission, 84 W. Va. 638, 649 et seq., P.U.R. 
1920A, 639, 100 S. E. 551. 

Final Summary. 
Covering All Property and Business. 








ee er rere eer eee oe Te $7,578,971.00 
8 per cent of above amount for return ...... $606,318.00 
Operating expenses, 1926 .........ccsecccces 757,818.00 
Depreciation and depletion ..............0.. 230,043.00 
POU BORNE 6 oss dss cnvsvesncsicenewsar $1,594,179.00 
Revenme received im 1986 ..cccccccscossees - 1,106,091.00 
Additional revenue needed .............000: $488,088.00 


Final Summary. 
Covering All Property and Business in West Virginia. 








Fair value of West Virginia property, December 31, 1925 .... $3,747,706.00 
8 per cent return on above amount .......... $299,817.00 
Allowance for depreciation and depletion .... 124,982.00 
Operating expense, 1926 ......c.csccccscees 408,160.00 
OPN RIE. 65.0.5 osc cnessisensedansaeus $832,959.00 
Revenue received in 1926 .......... ceeeee $557,248.00 
Additional revenue needed ............e208: $275,711.00 


I do not believe the evidence justifies such a high deprecia- 


tion of transmission line and distribution line equipment, and 
P.U.R.1928B. 
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field line equipment and construction, but even allowing the de- 
preciation herein provided for, a value is shown which justifies 
the rates applied for. 

The amount of gas consumed in West Virginia is approximate- 
ly $1,011,000 M. cubie feet per year, and to get the additional 
revenue needed, the present rates (except for street lighting) 
should be increased over 26 cents per M. cubic feet—the amount 


the applicant asks. 
On Rehearing. 


[38] This case came on again to be heard this 23d day of 
December, 1927, upon the testimony taken December 12, 1927, 
upon the rehearing, therefore, ordered; upon the petition of the 
respondent for reargument of the matters contained in the record 
and proceedings herein, filed December 5, 1927; and upon the 
reply of protestants, city of Elkins and others, to said petition 
for reargument and the motion of said protestants to put into 
effect the rates fixed by an order made herein October 26, 1927, 
and to require the respondent gas company to remit to its con- 
sumers the difference between the rates so fixed and the rates 
in effect, upon the meter readings in the month of November, 
1927, which said reply and motion was filed December 12, 1927. 

Upon consideration of said motion, the Commission is of opin- 
ion and finds that it does not have authority to require repara- 
tion or the payment of damages, and the said motion of the pro- 
testants to require the respondent gas company to pay reparation 
herein is, therefore, denied. 

And, upon consideration of the petition of the respondent for 
reargument in this case, the Commission is of opinion to and 
doth deny said petition, with leave to file with the record a sup- 
plemental report on said matters and things involved in the pe- 
titions for reargument and rehearing in this case. 

And, upon consideration of the said evidence taken upon the 
rehearing aforesaid, it appears that the rates prescribed by the 
Commission in its order of October 26, 1927, [printed here- 
with | 


lo 


will not produce the revenue to which the respondent has 
been found to be entitled as set out in the report of the Com- 
mission filed herein, but that said rates will produce a probable 
P.U.R.1928B, 
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increase of $44,323 per annum in the said revenue.” And it 
further appears that by adding 2 cents per thousand cubic feet 
to each of the rates so prescribed the annual gross revenue of 
the respondent will be increased the additional sum of $20,487, 
resulting in a total increase of $65,810 over the revenue derived 
in this state from the rates in effect at the institution of this 
Case. 

And, it appearing that the probable future income of the re- 
spondent from gasoline will not be as great as it was in 1926, 
the Commission is of opinion the said increase in its annual 
revenue of $65,810 is justified, there being included in said 
sum of $65,810 the sum of $6,624 on account of such probable 
decrease in annual revenue from gasoline, estimating the future 
annual revenue from this source at $12,290.64. 

It is, therefore, considered and ordered by the Commission 
that the rates for furnishing natural gas within the state of West 
Virginia prescribed by the order made October 26, 1927, be, 
and the same hereby are, amended and modified by adding to 
each and every of said rates the sum of 2 cents per thousand cubic 
feet, and that said rates as so amended and modified be put into 
effect for all gas delivered since the meter readings for the month 
of November, 1927. 

And it is further ordered that the respondent, Cumberland & 
Allegheny Gas Company, has leave to publish the rates herein- 
above prescribed plus 2 cents per thousand cubic feet, with a 
discount of that amount for prompt payment, or to publish the 
said rates net, with a penalty of two cents per thousand cubic 
feet if not paid within the customary period, as it may elect. 
P.U.R.1928B, 
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GEORGIA SUPREME COURT, 


GEORGIA PUBLIC SERVICE COMMISSION et al. 
v. 
ATLANTA & WEST POINT RAILROAD COMPANY. 
[No. 5651.) 


(— Ga. —, 139 S. E. 725.) 


Rates — Powers of Commission — Statutory provision — Railroad. 


1. Under the act creating the Railroad Commission of Georgia (Acts 


1878-79, p. 125; Civil Code 1910, §§ 2650, 2631), now the Georgia 
Public Service Commission (Acts 1922, p. 143; Park’s Code Supp. 1926; 
and Michie’s Georgia Code 1926, 8 2670 [a] et seq.), the Commission 
has the power to determine what are just and reasonable rates and 
for transportation of passengers on each of the railroads doing 





business in this state, p. 140. 
Rates — Presumption of reasonableness — Intrastate railroad, 

2. Maximum intrastate passenger rates were fixed by the Railroad 
Commission of Georgia, effective since September 1, 1920, at 3.6 cents 
per mile on railroads doing business in this state. This rate is prima 
facie reasonable and just, p. 141. 

Constitutional law — Due process — Voluntary commutation service 
— Railraads. 

3. State regulation through a Public Service Commission, requir- 
ing a carrier to maintain commutation service between points within 
the state, and fixing rates therefor which are less than the intrastate 
rate lawfully established for one-way intrastate travel in general, does 
not deprive the carrier of due process of law when the service so regu- 
lated was established by the carrier voluntarily and the rates fixed by 
the state are reasonable, p. 142. 

Constitutional law — Due process — Rates below cost — Railroad 
commutation, 

+. But where the Railroad Commission of this state established 
commutation rates between points on the line of railroad of a carrier 
in this state, and not between the points where commutation rates were 
already voluntarily established by the carrier, and the carrier was re- 


quired to “establish commutation passenger fares,” between certain 





points “at a rate not higher per mile per passenger than commutation 
rates now in effect between” the points originally named by the carrier, 
and where, on the trial of a cause seeking to enjoin the enforcement of 
the order of the Commission on the ‘ground that such rates deprived the 
carrier of due process of law and the equal protection of the laws, the 
undisputed evidence for the plaintiff showed that the rates were below 
the cost of transportation and were unremunerative, the trial court did 
not err in granting a permanent injunction against the enforcement of 
the order of the Commission. Such rates deprived the carrier of due 
process of law and the equal protection of the laws, p. 142. 
P.U.R.1928B. 
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Rates — Railroads — Commutation charge — Local condition — Gen- 
eral rates. 

5. Where a railroad corporation voluntarily establishes commu- 
tation rates, less than the intrastate mileage rates fixed by the State 
Commission, between a large city at one terminus of its line and a 
suburban town near such city, the establishment of such commutation 
rates on account of local conditions cannot be held to be the establish- 
ment of a “general policy” to put in commutation rates between all 
the towns on the line of such railroad where conditions are different, 
p. 149. 


(RusseEtt, C. J., and ATKINSON, J., dissent in part.) 
[September 21, 1927.] 
Headnotes by the Court. 


AppeaL from judgment of lower court granting petition 
against Public Service Commission; affirmed. 

Appearances: W. E. Watkins, of Jackson, and H. A. Hall, 
of Newnan, for plaintiffs in error; Dorsey, Howell & Heyman, 
of Atlanta, for defendant in error. 


Hill, J.: In the year 1922 certain citizens of Newnan, 
Georgia, filed a petition with the Georgia Railroad Commission, 
since being changed to the Georgia Public Service Commission 
(Acts 1922, p. 143), to require the Atlanta & West Point Rail- 
road Company to establish commutation rates or fares between 
the cities of Atlanta and Newnan, Georgia, and intermediate 
points. After a hearing on the application the Commission 
passed the following order: 

“Upon consideration of the record in the above-stated case, and 
of the evidence, and argument submitted at the hearing had 
thereon, it is ordered that, effective on and after August 1, 1922, 
and until the further order of the Commission, the Atlanta & 
West Point Railroad Company shall establish commutation pas- 
senger fares between Atlanta and Newnan, Georgia, and between 
Atlanta and intermediate stations between Palmetto and New- 
nan, at a rate not higher per mile per passenger than commuta- 
tion rates now in effect between Atlanta and Palmetto, Georgia; 
it is ordered, further, that tickets or books of commutation fares 
provided for in this order shall be under the same conditions 
and carry the same privileges as now in effect between Atlanta 
and Palmetto, Georgia.” 

P.U.R.1928B. 
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Thereupon the Atlanta & West Point Railroad Company filed 
its equitable petition in the superior court of Fulton county 
against the Railroad Commission of Georgia and the individual 
members composing the Commission, alleging that the order was 
invalid, null, and void, for various reasons set forth in the pe- 
tition, and that the order, if enforced, would have the effect of 
depriving the plaintiff of its property without due process of law 
and of the equal protection of the law, as guaranteed both by 
the Constitution of the United States (amendment 14) and by 
the Constitution of the state of Georgia (article 1, § 1, par. 3), 
and praying that the order be vacated and set aside, and that 
the Railroad Commission of Georgia and each of its members, 
its attorney, and all others acting under it be enjoined from mak- 
ing any effort or doing any act seeking to enforce the order, and 
that a perpetual injunction be granted against taking any step 
or action to compel plaintiff to carry out the regulations of said 
order. 

The petition alleged, in substance, the following: The plain- 
tiff operates a railroad from Atlanta to West Point, Georgia; 
that the cities of West Point, La Grange, and Newnan are junc- 
tion points with other railroads; both La Grange and Newnan 
are large manufacturing points and conduct extensive mercantile 
businesses, wholesale and retail. The maximum charge for car- 
rving passengers on plaintiff’s railroad, as established by the 
Railroad Commission of Georgia, which had been in effect since 
August, 1920, was 3.6 cents per mile; and plaintiff had been 
charging this rate, except that it did issue commutation. tickets 
at points between Palmetto and Atlanta for a much lower rate, 
which rate plaintiff had continued to the time of filing this pe- 
tition. The cireumstances under which this rate were originally 
put in effect are set forth. The sale of the commutation books 
has been attended with considerable loss to the plaintiff. “It had 
operated a special accommodation train between Palmetto and 
Atlanta, but its operation was attended with such loss that it 
was discontinued. For a time the train was operated between 
College Park and Atlanta, but the loss from this operation had 
compelled its discontinuance. Certain persons engaged in busi- 
ness in Atlanta, on the faith of the fact that such special train 


IP THMRQT 





XUM 





XUM 


GEORGIA PUB. SERV. COM. v. ATLANTA & W. P. R. CO. 139 


would be continued, and on account of the commutation rates, 
had made Palmetto and other points between that town and At- 
lanta their homes; and plaihtiff was, therefore, permitted, in the 
exercise of good faith, to continue the sale of commutation books. 
These commutation rates have resulted in a heavy loss to plain- 
tiff, the extent of which is alleged. Various grounds are alleged 
as to why the order of the Commission was invalid. On the 
hearing the evidence for the plaintiff consisted of affidavits of 
W. H. Smith, formerly its comptroller, Charles A. Wickersham, 
its president and general manager, W. H. Vincent, its present 
comptroller, and J. A. Higgens, its assistant general passenger 
agent. Affidavits were offered in evidence by the Georgia Public 
Service Commission, of George J. Martin, F. D. Cole, E. M. 
Cole, R. O. Jones, and R. H. North, who testified, in effect, that 
if commutation rates were put into effect between Newnan and 
Atlanta, certain residents of Newnan would avail themselves 
of such commutation rates, and that the number would probably 
increase. The evidence on behalf of the plaintiff was substan- 
tially in support of the petition, in effect showing that there was 
no necessity for the commutation rates between Newnan and At- 
lanta such as existed in large cities like New York and Chicago, 
where there is a great suburban population doing business in the 
cities, and which justifies the operation of special trains for their 
accommodation. The evidence of W. H. Vincent tended to show 
that it cost the plaintiff 2.81 cents per mile, that the revenue per 
passenger mile on commutation fares for the average of four 
vears was .99 of 1 cent, and that the actual loss per mile of car- 
rving each passenger who might ride on a commutation ticket 
was 1.83 cents. Certain tables attached to the affidavit of W. H. 
Vincent tended to show that Newnan is almost half way between 
Atlanta and West Point, and that the intrastate passengers car- 
ried between Atlanta and Newnan and intermediate points com- 
prise about 50 per cent of all the intrastate passengers carried, 
and about 40 per cent of the revenue received from intrastate 
passengers. We quote part of the affidavit of W. H. Vincent, 
as follows: 

“To permit the sale of commutation tickets between Atlanta 


and Newnan would probably cause the railroad company to haul 
P.U.R.1928B. 
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50 per cent of its passengers at a heavy loss. . . . Since this 
order of the Georgia Public Service Commission there has been 
constructed between Atlanta and Nevnan a concrete public high- 
way. A great many people use this highway for travel between 
Atlanta and Newnan, instead of using train service. . . . 
Conditions with reference to the necessity for railroad transporta- 
tion of the population in large cities, in order to avoid their living 
in congested districts, have greatly changed. A number of years 
ago, before the general use of automobiles and electric street car 
service, it was necessary for people who wished to do business 
in a large city, and not live within the thickly settled sections 
of the cities, to locate along the railroads entering such city. As 
a result of this, there was quite a demand for a specially cheap 
rate for the people who worked in the city and lived in the out- 
lying towns and suburbs of the city. In recent years this neces- 
sity has been practically eliminated, especially in cities like At- 
lanta, where there is ample space all around the city for the set- 
tlement of people in homes in sections not closely built up. This 
change has been caused by the building of electric trolley lines 
enabling people to live a few miles from the center of the city 
and to reach their homes by trolley or electric service, by great 
improvements in the roads, and the use of automobiles in going 
to and from their homes to and from their places of business, the 
use of electric car lines operating regular schedules between out- 
lying districts and the center of the city. Because of these 
facilities that enable suburbanites to reach their places of busi- 
ness, the city of Atlanta has extended in every direction, and 
particularly in those sections not served by railroads. One of 
the reasons for this last situation is the fact that where you find 
railroads you find industrial development, and the erection of 
industries has a tendency to retard the use of such sections for 
residential purposes.” 

The court granted the injunction as prayed for, and the de- 
fendants excepted. 

[1] The question to be determined is whether the order of the 
Railroad Commission of Georgia, now the Georgia Publie Serv- 
ice Commission (Acts 1922, p. 143), as set out in the foregoing 
statement, is invalid for any reason suggested under the plead- 
P.U.R.1928B. 
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ings and evidence. “The power to determine what are just and 
reasonable rates and charges is vested exclusively in said Com- 
mission; and the Commissioners shall make reasonable and just 
rates of freight and passenger tariffs, to be observed by all rail- 
road companies doing business in this state, on the railroads 
thereof,” ete. Civil Code 1910, § 2630. Section 2631 provides 
that: 

“The [Public Service] Commissioners are required to make 
for each of the railroad corporations doing business in this state, 
as soon as practicable, a schedule of just and reasonable rates of 
charges for transportation of passengers and freights and cars 
on each of said railroads,” ete. 

[2] The question arises, What are reasonable and just pas- 
senger rates on intrastate commerce within the state of Georgia ? 
Under the Transportation Act of 1920 (U. S. Comp. St. § 
100714 et seq.), the Interstate Commerce Commission fixed pas- 
senger rates at 3.6 cents per mile. See subject of “Increased 
Rates,” 58 Inters. Com. Rep. 220. It may be stated in passing 
that an examination of this report shows that the Railroad Com- 
missions of every state in the Union and various mercantile and 
industrial bureaus were represented at the hearing before the 
rate was so fixed. It appears that John T. Boifeuillet appeared 
on behalf of the Railroad Commission of Georgia, and H. T. 
Moore, William A. Wimbish, and W. H. Ellis appeared on be- 
half of the Atlanta Freight Bureau. By authority, therefore, of 
the Interstate Commerce Commission the rate of 3.6 cents per 
mile was made effective as to intrastate passenger rates. See 
Wisconsin Case, 59 Inters. Com. Rep. 391. This ruling was 
upheld in Railroad Commission of Wisconsin v. Chicago, B. & 
Q. R. Co. 257 U. S. 563, 66 L. ed. 371, P.U.R.1922C, 200, 42 
Sup. Ct. Rep. 232, 22 A.L.R. 1086. The decision fixing intra- 
state passenger rates at 3.6 cents per mile seems to have been 
acquiesced in by the Railroad Commission of Georgia, and pas- 
senger rates in this state have been fixed at 3.6 cents per mile 
since September 1, 1920. Paragraph 2 of the defendants’ an- 
swer in the present case admits certain allegations in the petition, 
“except that the maximum rate of 3.6 cents per mile on intra- 


state passenger traffic over said road did not go into effect on 
P.U.R.1928B. 
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August 25, 1920, but on September 1, 1920.” It, therefore, 
appears that a charge of 3.6 cents a mile per passenger has been 
fixed as a reasonable and just rate to be charged by railroads in 
this state, in order to furnish carriers reasonable and just rates 
for carrying passengers. Common carriers are entitled to just 
and reasonable compensation on each class of business transport- 
ed by them. 

[3, 4] In Northern P. R. Co. v. North Dakota ex rel. McCue, 
236 U. S. 585, 59 L. ed. 735, P.U.R.1915C, 277, 35 Sup. Ct. 
Rep. 429, L.R.A.1917F, 1148, it was held: 

“The cost of the transportation of a particular commodity 
which must be considered when determining whether the maxi- 
mum intrastate rates fixed by the state for the carriage of such 
commodity are adequate or confiscatory includes all the outlays 
which pertain to such transportation, there being no basis for 
distinguishing in this respect between so-called ‘out-of-pocket 
cost,’ or ‘actual’ expenses, and other outlays which are none the 
less actually made because they are applicable to all traffic, in- 
stead of being exclusively incurred in the traffic in question. 

A state may not compel a carrier to establish a rate 
upon a particular commodity which is less than reasonable, in 
order to build up a local enterprise. . . . The maximum 
intrastate rates fixed by North Dakota Laws 1907, chap. 51, for 
the transportation of coal in carload lots, are confiscatory and 
deny the carrier the due process of law guaranteed by United 
States Constitution, 14th Amendment, where, taking into ac- 
count the entire traffic to which such rates are applied, they com- 
pel the carrier to transport the commodity for less than cost, or 
without substantial compensation in addition to cost, although 
the return to the carrier from its entire intrastate operations 
may be adequate.” 

In the opinion Mr. Justice Hughes, among other things, said: 

“But, broad as is the power of regulation, the state does not 
enjoy the freedom of an owner. The fact that the property is 
devoted to a public use on certain terms does not justify the re- 
quirement that it shall be devoted to other public purposes, or 
to the same use on other terms, or the imposition of restrictions 
that are not reasonably concerned with the proper conduct of the 
P.U.R.1928B. 
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business according to the undertaking which the carrier has ex- 
pressly or impliedly assumed. If it has held itself out as a 
carrier of passengers only, it cannot be compelled to carry freight. 
As a carrier for hire, it cannot be required to carry persons or 
goods gratuitously. The case would not be altered by the as- 
sertion that the public interest demanded such carriage. The 
public interest cannot be invoked as a justification for demands 
which pass the limits of reasonable protection, and seek to im- 
pose upon the carrier and its property burdens that are not in- 
cident to its engagement. In such a case, it would be no answer 
to say that the carrier obtains from its entire intrastate business 
a return as to the sufficiency of which in the aggregate it is not 
entitled to complain.” (At pp. 284, 285). 

And see Norfolk & W. R. Co. vy. Conley, 236 U. S. 605, 59 
L. ed. 745, P.U.R.1915C, 293, 35 Sup. Ct. Rep. 437. 

It has been held by the Supreme Court of the United States 
that in considering what is a fair return for the hauling of intra- 
state passengers a State Commission is not permitted to take into 
consideration the returns received by the carrier from interstate 
business. Smyth v. Ames, 169 U. S. 466, 42 L. ed. 819, 18 
Sup. Ct. Rep. 418. It has also been held that rates must be 
based on the fair valuation of the property devoted to public 
use, including the cost of construction, the value of stocks and 
bonds, earning capacity, and operating expenses. Wood y. Van- 
dalia R. Co. 231 U.S. 1, 7, 58 L. ed. 97, 100, 34 Sup. Ct. Rep. 
7; Southern Iowa Electric Co. v. Chariton, 255 U. S. 539, 542, 
65 L. ed. 764, 775, P.U.R.1921D, 275, 41 Sup. Ct. Rep. 400; 
Vandalia R. Co. v. Schnull & Co. 255 U. S. 113, 118, 65 L. ed. 
539, 543, P.U.R.1921C, 507, 41 Sup. Ct. Rep. 324; Brooks- 
Scanlon Co. v. Railroad Commission, 251 U. S. 396, 64 L. ed. 
323, P.U.R.1920C, 579, 40 Sup. Ct. Rep. 183; Smyth v. Ames, 
supra; Lake Shore & M. S. R. Co. v. Smith, 173 U. 8. 684, 43 
L. ed. 858, 19 Sup. Ct. Rep. 565. In the Schnull Case, supra, 
headnote 1 is as follows: 

“A state may not segregate a class of traffic and compel a car- 
rier to transport it in intrastate commerce at less than cost, or 
without a substantial compensation, although the return by the 


carrier from its entire intrastate operations may be adequate.” 
P.U.R.1928B. 
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The law creating the Georgia Public Service Commission has 
not in express terms conferred power upon the Commission to 
establish commutation rates as such. We do not mean to hold, 
however, that the Georgia Public Service Commission, may not, 
under the law, promulgate commutation rates, in a proper case, 
on intrastate railroads doing business in this state, provided such 
rates are reasonable and just. The power of the Commission 
in establishing rates is that conferred by the Civil Code, the 
sections of which are set out above, and the amendments thereto; 
and that authority is limited to fixing rates which are reasonable 
and just for the class of service to be rendered, and which will 
afford a reasonable return on the investment of the carrier, after 
paying the cost for rendering such service. The Railroad Com- 
mission of Georgia ordered the Atlanta & West Point Railroad 
Company, in the instant case, to render a passenger service be- 
tween Newnan and Atlanta and intermediate points on a basis 
of return which, according to the undisputed evidence, is less 
than the cost of such service to the traveling public; and, there- 
fore, we are of the opinion that the court below did not err, under 
the pleadings and the evidence, in enjoining the Commission 
from enforcing such order. We are of the opinion that the order 
is violative of the due process clauses of the state and Federal 
Constitutions, which prohibit the taking of property of a citizen 
without due process of law, and that it denies the carrier the 
equal protection of the law. 

In Pennsylvania R. Co. v. Towers, 245 U.S. 6, 62 L. ed. 117, 
38 Sup. Ct. Rep. 2, L.R.A.1918C, 475, the Supreme Court of 
the United States held that whether the statutes of Maryland 
intend to authorize the Public Service Commission to revise 
intrastate commutation rates when such rates have already been 
established by voluntary action of the railroad company, is a 
question of state law concerning which the conclusion of the court 
of appeals of Maryland binds this court upon a writ of error to 
review its judgment. State regulation, through a Public Service 
Commission, requiring a carrier to maintain commutation serv- 
ice between points within the state and fixing rates therefor, 
which are less than the intrastate rate lawfully established for 
one way intrastate travel in general, does not deprive the carrier 
P.U.R.1928B, 
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of due process of law when the service sd regulated was estab- 
lished by the carrier voluntarily and the rates fixed by the state 
are reasonable. Lake Shore & M. S. R. Co. v. Smith, 173 U. S. 
684, 43 L. ed. 858, 19 Sup. Ct. Rep. 565, is distinguished, and 
the views expressed in that case which are inconsistent with the 
cveision in this one are disapproved. 

The Towers Case, supra, was an action in the circuit court of 
Baltimore, Maryland, to enjoin the Public Service Commission 
of Maryland from enforcing an order to sell commutation tickets 
at certain rates specified. The injunction was refused, and on 
appeal the court of appeals of Maryland affirmed the decree, and 
held that, although the order fixing the rates declared the same 
to be in force for ten years, there should be reserved to the rail- 
road company the right to apply to the Commission, after the 
lapse of a reasonable time, for a rescission or modification of its 
order if experience demonstrated that the revenue derived under 
the tariff as established by the Commission was not properly 
compensatory for the services performed. The order of the 
Commission required the Pennsylvania Railroad Company, lessee 
of the Northern Central Railway, to sell tickets for the transpor- 
tation of the passengers between Baltimore and Parkton within 
the state of Maryland on the line of the Northern Central Rail- 
way. A table appeared in the opinion of the court of appeals, 
showing the relative rates under the former schedule and the 
new order of the Public Service Commission. The order of the 
Commission was attacked in the Towers Case, supra, on the 
ground that its effect was to take the property of the railroad 
company without due process of law, contrary to the 14th Amend- 
ment to the Constitution of the United States; and it was also 
alleged, in the bill attacking the order, that if enforced it would 
work a discrimination against interstate travel in favor of travel 
within the state, and that it was otherwise unreasonable and void. 
It is stated in the opinion delivered by Mr. Justice Day that 
the court of appeals stated the question to be whether it is within 
the power of the Public Service Commission to require the estab- 
lishment of a schedule of commutation rates by the railroad com- 
pany, not where no such rates had theretofore been established, 
P.U.R.1928B, 10 
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but where a new system of commutation rates had been proposed 
by the railroad company and submitted to the Commission. 

Mr. Justice Day further said: 

“Whether commutation rates should be established was de- 
clared to be a question of policy to be decided by the company. 
The court found authority in the Commission under the statutes 
of Maryland to revise commutation rates where such rates had 
already been established by the action of the company. [Italics 
ours.| We must accept this definition of authority in the Com- 
mission, so far as the state law is concerned, and direct our in- 
quiry to the Federal question presented. The question, as coun- 
sel for plaintiff in error states it, is whether a state legislature, 
either directly or through the medium of a Public Service Com- 
mission, under the guise of regulating commerce, may compel 
carriers engaged in both interstate and intrastate commerce to 
establish and maintain intrastate rates at less than both the inter- 
state and intrastate standard and legally established maxima. 
It is asserted that there is no constitutional authority to compel 
railroad companies to continue the sale of commutation or special 
class tickets’ at rates less than the legally established standard or 
normal one-way single passenger fare upon terms more favorable 
than those extended to the single one-way traveler. To maintain 
this proposition plaintiff in error relies upon and quotes largely 
from the opinion of this court in Lake Shore & M. 8. R. Co. v. 
Smith, 173 U. 8S. 684, 43 L. ed. 858, 19 Sup. Ct. Rep. 565. In 
that case a majority of this court held a statute of the state of 
Michigan [Pub. Acts Mich. 1891, No. 90] to be invalid. A 
previous statute [How. Ann. Ct. Supp. Mich. 1883-1889, § 
3323, par. 9] of the state had fixed a maximum passenger rate 
of 3 cents per mile. The statute in controversy required the issu- 
ing of mileage books for a thousand miles, good for two years, 
at a less rate. This court held that a maximum rate for pas- 
sengers having been established, that rate was to be regarded as 
the reasonable compensation for the service, and that the fixing 
of the less rate to particular individuals was an arbitrary exer- 
cise of legislative power and an unconstitutional interference with 
the business of the carrier, the effect of which was to violate the 
provisions of the 14th Amendment to the Federal Constitution, 
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by depriving the railroad company of its property without due 
process of law and denying to it the equal protection of the law. 
The Lake Shore Case [supra] did not involve, as does the present 
one, the power of a state Commission to fix intrastate rates for 
commutation tickets where such rates had already been put in 
force by the railroad company of its own volition, and we confine 
ourselves to the precise question presented in this case, which 
involves the supervision of commutation rates when rates of that 
character have been voluntarily established by the carrier. The 
rates here involved are wholly intrastate. The power of the 
states to fix reasonable intrastate rates is too well settled at this 
time to need further discussion or a citation of authority to sup- 
port it. In Interstate Commerce Commission vy. Baltimore & O. 
R. Co. 145 U. S. 263, 36 L. ed. 699, 12 Sup. Ct. Rep. 844, this 
Court held that a ‘party rate ticket’ for the transportation of 
ten or more persons at a less rate than that charged a single indi- 
vidual did not make a discrimination against an individual 
charged more for the same service, or amount to an unjust or 
unreasonable discrimination within the meaning of the act to 
regulate commerce. In the course of the opinion the right to 
issue tickets at reduced rates good for limited periods upon the 
principle of commutation was fully recognized. See 145 U. S. 
277, 278, 279, 280. Having the conceded authority to regulate 
intrastate rates, we perceive no reason why such power may not 
be exercised through duly authorized Commissions, and rates 
fixed with reference to the particular character of the service to 
be rendered. In Norfolk & W. R. Co. v. West Virginia, 236 U. 
S. 605, 608, 59 L. ed. 745, P.U.R.1915C, 293, 35 Sup. Ct. Rep. 
437, after making reference to Northern P. R. Co. v. North 
Dakota ex rel. McCue, 236 U. S. 585, 59 L. ed. 735, P.U.R. 
1915C, 277, 35 Sup. Ct. Rep. 429, L.R.A.1917F, 1148, this 
Court said: ‘It was recognized [in the North Dakota case] that 
the state has a broad field for the exercise of its discretion in 
prescribing reasonable rates for common carriers within its juris- 
diction ; that it is not necessary that there should be uniform rates 
or the same percentage of profit on every sort of business; and 
that there is abundant room for reasonable classification and the 


adaptation of rates to various groups of services.’ 
P.U.R.1928B. 
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“That the state may fix maximum rates governing one-way 
passenger travel is conceded. Having the general authority to 
fix rates of a reasonable nature, we can see no good reason for 
denying to the state the power to exercise this authority in such 
manner as to fix rates for special services different from those 
charged for the general service. In our opinion the rate for a 
single fare for passengers generally may be varied so as to fit the 
particular and different service, which involves, as do commuta- 
tion rates, the disposition of tickets to passengers who have a 
peculiar relation to the service. The service rendered in selling 
a ticket for one continuous trip is quite different from that in- 
volved in disposing of commutation tickets where a single ticket 
may cover 100 rides or more within a limited period. The labor 
and cost of making such tickets as well as the cost of selling them 
is less than is involved in making and selling single tickets for 
single journeys to one-way passengers. The service rendered 
the commuter, carrying little baggage and riding many times on 
a single ticket for short distances, is of a special character, and 
differs from that given the single-way passenger. It is well 
known that there have grown up near to all the large cities of 
this country suburban communities which require this peculiar 
service, and as to which the railroads have themselves, as in this 
instance, established commutation rates. After such recognition 
of the propriety and necessity of such service, we see no reason 
why a state may not regulate the matter, keeping within the 
limitation of reasonableness. On the strength of these commuta- 
tion tariffs, it is a fact of public history that thousands of per- 
sons have acquired homes in city suburbs and nearby towns in 
reliance upon this action of the carriers in fixing special rates 
and furnishing particular accommodations suitable to the traffic. 
This fact has been recognized by the courts of the country, by 
the Interstate Commerce Commission, and quite generally by the 
Railroad Commissions of the states. The question of the power 
of the Public Service Commission of the state of New York in 
this respect was before the appellate division of the Supreme 
Court of that state in People ex rel. New York, N. H. & H. R. 
Co. v. Public Service Commission, 159 App. Div. 531 [145 N. 
Y. Supp. 503]. In that case it was said: ‘Subdivision 4 of § 33 
P.U.R.1928B, 
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of the Public Service Commissions Law (Consol. Laws, chap. 48 
[Laws of 1910, chap. 480], as amended by Laws of 1911, chap. 
546) empowers the Commission to fix reasonable and just rates 
for such service. It is urged, however, that the statute is invalid 
under the rule of Lake Shore & M. S. R. Co. v. Smith [supra]. 
In that case the statutes of Michigan had fixed a maximum pas- 
senger rate at 5 cents per mile. A subsequent enactment required 
the issuing of mileage books for 1,000 miles, good for two years, 
at a less rate. The court held that having fixed a uniform maxi- 
mum rate as to all passengers, such rate was the reasonable com- 
pensation for the service, and that the fixing of a less rate to 
particular individuals was an unreasonable and arbitrary exer- 
cise of legislative power; that it was not for the convenience of 
the public and thus within the police power, but was for the con- 
venience of certain individuals who were permitted to travel upon 
the railroads for less than the reasonable rate prescribed by law; 
that the law was, therefore, in violation of the 14th Amendment 
of the Federal Constitution, in depriving the company of its 
property without due process of law and by depriving it of the 
equal protection of the laws.’ ’ 

After citing and quoting from a number of other cases, Mr. 
Justice Day concludes by saying: 

“The reasoning of these decisions is sound and involves no 
violation of the Federal Constitution. True it is that it may not 
be possible to reconcile these views with all that is said in the 
opinion delivered for the majority of the court in the case of 
Lake Shore & M.S. R. Co. v. Smith, supra. The views therein 
expressed, which are inconsistent with the right of the states to 
fix reasonable commutation fares when the carrier has itself es- 
tablished fares for such service, must be regarded as overruled by 
the decision in this case.” 

[5] It will be observed that the supreme court, in discussing 
the Maryland case, stated that whether commutation rate should 
be established was declared by the court of appeals of Maryland 
to be a question of policy to be decided by the company, not where 
no such rates had theretofore been established, but where a new 
system of commutation rates had been proposed by the railroad 
company itself and submitted to the State Commission for its 
P.U.R.1928B. 
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approval. In such a case as that, the supreme court held that, 
under the statutes of Maryland, the Commission could revise 
commutation rates where such rates had been established by the 
railroad company itself. The question, therefore, arises in the 
instant case, where the railroad has voluntarily put into effect 
certain commutation rates between Atlanta and Palmetto on its 
line of railroad, whether such promulgation of commutation rates 
established such a general policy of commutation rates which 
would extend to all other points on its road. We do not think 
so, and are of the opinion that such action on the part of the rail- 
road company would not give the Georgia Railroad Commission 
authority to extend that policy and to promulgate commutation 
rates, not just and reasonable, between points other than those 
where the railroad itself established commutation rates. The 
Supreme Court of the United States, in discussing the Towers 
Case, supra, refers to the matter of discrimination as the result 
of the issuance of excursion tickets, party rate tickets, and com- 
mutation tickets, and says in effect that, while there may be an 
element of discrimination from the promulgation and sale of 
such tickets, it is not an unjust discrimination. The Court points 
out the fact that commutation service is a special service, and 
Says: 

“The service rendered the commuter, carrying little baggage 
and riding many times on a single ticket for short distances 
(italics ours}, is of a special character, and differs from that 
given the single way passenger.” 

The Civil Code 1910, § 2629, declares that: 

“If any railroad corporation as aforesaid shall make any un- 
just discrimination in its rates or charges of toll, or any compen- 
sation for the transportation of passengers or freights: of any 
description, or for the use and transportation of any railroad car 
upon its said road, . . . the same shall be deemed guilty 
of 
viction thereof, shall be dealt with as hereinafter provided.” 


It will be observed that it is wnjust discriminations which are 


having violated the provisions of this article, and, upon con- 


forbidden. It is not every discrimination which is, in legal con- 
templation, unjust. It has been held that a railroad corpora- 
tion, under the foregoing section of the Code, cannot lawfully 
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demand of one passenger more fare for his transportation from 
one station to another upon its line than it is in the habit, under 
like conditions and circumstances of charging others for the same 
service. Phillips v. Southern R. Co. 114 Ga. 284, 40 S. E. 268. 
That the railroad has voluntarily put in commutation rates be- 
tween Palmetto and Atlanta does not, by mere reason of that 
fact, make it unjust discrimination because there is no commuta- 
tion service or rates between Newnan and Atlanta, Newnan be- 
ing 13 miles further south from Atlanta than Palmetto. It is 
insisted by plaintiffs in error that there are reasons why the com- 
mutation rates already in existence between Palmetto and Atlanta 
must be continued until they are changed in some manner pro- 
vided by law. Those rates are in favor of people who have 
located in Palmetto on the faith of the commutation rates, and 
eood faith on its part requires that they should continue to enjoy 
those rates; that under Rule 14 of the Railroad Commission, the 
railroad, having once established such rates, cannot discontinue 
the same except with the consent of the Commission, or possibly, 
in the absence of such consent, by instituting legal proceedings 
to discontinue such rates. Whether all this is so is not now for 
decision. .We reach the conclusion that the circumstances sur- 
rounding the towns which already have commutation rates are 
different from those surrounding Newnan and the points between 
Newnan and Palmetto. So the order of the Public Service Com- 
mission cannot be sustained on the ground that not to promulgate 
the commutation rates would be to sanction an unjust discrim- 
ination in favor of the people of Palmetto and adjacent territory, 
as against Newnan and other towns. 

2. The evidence on the vital issue involved is undisputed. 
Certain of this evidence tends to show that commutation rates 
between Palmetto and Atlanta were voluntarily established by 
the railroad company with the view of building up a suburban 
traflie between those points. Special trains were operated for a 
while between those points, but the loss from their operation was 
so great that they were discontinued, and then for a short while 
they were operated between College Park and Atlanta. This 
service was also discontinued for the same reason, viz., that it 
was rendered at a heavy loss. But, while this was so, in order 
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to keep faith with the people of Palmetto and the neighboring 
territory, the commutation rates between the two points named 
were continued in force. The evidence shows without controversy 
that for the month of June, 1925, the total amount received in 
the sale of commutation books was $622.56. For the same month 
of June, 1926, the sale of books amounted to $522.56. The 
entire number of commutation passengers hauled for those two 
months was 2,950 for June, 1925, and 2,562 for June, 1926. 
The total number of commutation books sold for five months 


ending May 31, 1926, was 236, or an average of 474 for each 


month. In other words, there were only 47 persons holding com- 
mutation books entitling them to ride on commutation rates be- 
tween Atlanta, College Park, Union City, Fairburn, and Pal- 
metto. The evidence for the carrier tended to show that pas- 
sengers, under the commutation rates, were carried at a loss by 
the railroad. We have not set out in detail the evidence, but it 
is undisputed that the commutation rates as fixed by the Georgia 
Publie Serevice Commission would entail loss upon the carrier 
for each passenger who would be transported between Newnan 
and Atlanta. Therefore, we reach the conclusion that the court 
below did not err in permanently enjoining the Georgia Public 
Service Commission, and each of its members, from enforcing 
the commutation rates promulgated by it. To enforce the order 
would deny the carrier due process of law and the equal pro- 
tection of the laws. 
Judgment affirmed. 


All the Justices concur, except Russell, C. J., and Atkinson, J., 
who dissent from the ruling in the fourth headnote. 


Hines, J., concurs in the result. 
P.U.R.1928B, 
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ILLINOIS SUPREME COURT. 


CHICAGO & NORTHWESTERN RAILWAY COMPANY 
v. 
ILLINOIS COMMERCE COMMISSION, 
[No. 18333.] 
(— Ill. —, 158 N. E. 376.) 


Crossings — Elimination of grade crossings — Grading rules of high- 
way department — Commission order, 

1. A Commission order for a separation of grades that would in- 
volve a construction of subway instead of an overpass for the high- 
way was held not unreasonable or arbitrary in view of the fact that 
the latter type of construction would necessitate road building in ex- 
cess of the 6 per cent maximum grade rule followed by the highway 
department as well as hazardous curves on grades at the approaches, 
r-. 156. 


Crossings — Consent to regulation of crossings by state with the ac- 
ceptance of franchise. 

2. A railroad in accepting its franchise agrees to submit to all bur- 
dens, conditions, and regulations imposed by the state with reference 
to its tracks and their intersections with highways necessary for the 
safety of the traveling public, p. 156. 

Constitutional law — Construction with reference to police power. 

3. The Constitution supposes the pre-existence of the police power 
in the state, and its construction must be with reference to that fact, 
p- 156. 

Crossings — Jurisdiction of Commission — Elimination of grade 
crossing. 

4. A separation of grades shall be ordered by the Commission un- 
der the Public Utilities Act (§ 58, Smith-Hurd Rev. St. 1925, Chap. 
111%, § 62), only when necessary to preserve or promote public safety, 
p. 156. ; 

Appeal and review — Powers of appellate court. 

5. Courts reviewing orders and decisions of the Commission as to 
reasonableness of its conclusions will examine the facts upon which the 
order is based, and, if there is substantial evidence to support it, the 
order will be sustained, p. 156. 

Constitutional law — Police power over separation of grades, 

6. An order of the Commission requiring a railroad at its own 
expense to relocate its crossing on a highway and to change from an 
overhead crossing to a subway is a valid exercise of the police power 
of the state in the interest of public service and does not shift to the 
carrier the burden of public improvement so as to infringe the company’s 
rights under the Constitution of the United States (14th Amendment) 
or that of the state of Illinois (§ 13, Article 2), p. 156. 

P.U.R.1928B, 
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Evidence — Oral testimony as to written matter — Prejudicial error. 
7. A wrongful admission of oral testimony as to the construction 
policy of the highway department with reference to grades (the rules 
of that department being in writing) was held not to be consequential 
error where the state testimony was not vital to the question in issue 
at the Commission hearing, p. 158. 
Fividence — Procedure as to admissibility of testimony before Com- 
mission. 

8. The same rules as to the admissibility of evidence as obtain in a 

court should be observed by the Commission in its hearings, p. 158. 
Evidence — Cross examination of witness on matters not in evidence. 

9. Cross examination of a Commission’s witness upon an exhibit 
not at that time placed into evidence, nor concerning which the wit- 
ness had testified, was correctly denied to a railroad attacking Com- 
mission’s order in lower court, p. 159. 

Evidence — Cross examination of expert witnesses. 
10. Questions concerning facts within the common knowledge of man 
were correctly denied on cross examination of expert witnesses, p. 159. 
Interstate commerce — Jurisdiction of Interstate Commerce Com- 
mission over securities — Improvements involving sale of securi- 
ties. 

11. The fact that the expense incident to the separation of grades 
might involve the sale of bonds under control of Interstate Commerce 
Commission (U. 8. Transportation Act of 1920) does not deprive the 
Illinois Commission of jurisdiction to order such separation where there 
is no competent evidence tending to show that a sale of any security 
under control of the Interstate Commerce Commission would in fact 
be necessary, p. 159. 

Interstate commerce — Carriers subject to local police power over 
crossings. 

12. The authority of a railroad to project its trains across thor- 
oughfares in interstate commerce must be subject to such limitation as 
may be imposed upon it by the state in the interest of the safety of 
its citizens, p. 160, 


[October 22, 1927.] 


Appear from decree of Circuit Court affirming an order of 
the Illinois Commerce Commission granting a petition of the 
highway department for relocation of highway over railroad’s 
tracks; appeal dismissed and decree and order affirmed. 

Appearances: Nelson J. Wilcox, of Chicago, Nelson Trott- 
man, of Milwaukee, and George C. Rider, of Pekin, for appel- 
lant; Oscar E. Carlstrom, Attorney General, Albert D. Roden- 
berg, of Springfield, W. E. Trautmann, of East St. Louis, and 
B. L. Catron, of Springfield, for appellee. 
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Heard, C. J.: This is an appeal from an order of the circuit 
court of Tazewell county affirming an order of the Illinois Com- 
merce Commission, based on a petition of the Department of 
Publie Works and Buildings, for a relocation of Route 24 of the 
state highway system at a point where the highway crosses the 
tracks of appellant near Green Valley. 

Route 24 runs in a general northerly direction from Spring- 
field to Peoria. The construction of the pavement on this route 
has been completed, with the exception of short distances each 
way from the proposed crossing in question. As at present locat- 
ed, this highway extends in a northwesterly direction from Green 
Valley and then turns west over appellant’s tracks on an over- 
head wooden bridge. About 150 feet west of the bridge Route 
24 makes a right angle turn to the north and continues thence 
on a 10 or 12 per cent grade northerly toward Pekin and Peoria. 
The existing east and west road has a sag in its grade line east 
of the present overhead bridge. The floor of the bridge is a con- 
vex curve, being higher in the middle than at either end, and the 
bridge is reached by an ascending grade from both directions. 
In its petition the highway authorities proposed to relocate the 
route so that it would leave the existing east and west road at a 
point about 800 feet east of the overhead bridge; then extend on 
a descending grade somewhat less than 5 per cent diagonally in 
a northwesterly direction to the railroad at a point approximately 
270 feet north of the bridge, at which point the railroad embank- 
ment is about 18 or 20 feet high, there to pass under the rail- 
road by a subway; thence continue practically level, curving to 
the north on a 28 degree curve until it meets the existing north 
and south road west of the tracks at a point about 540 feet north 
of the east and west road, the maximum cut or fill of the relocated 
road not exceeding 6 feet. The Commission entered an order 
granting the prayer of the petition, finding from the evidence 
that the proposed cut-off and subway are necessary to preserve 
and promote the safety of the public, and directed the railroad 
company at its own expense to install or cause to be installed the 
necessary false work to support its tracks and roadbed and its 
railroad traftic thereon at the proposed subway location, and to 
maintain the false work during such time as the construction of 
P.U.R.1928B. ’ 
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the proposed subway, and the highway leading to the same, 
should be in progress, the false work to be so installed as at a 
later date to permit of the construction of a permanent subway 
structure. The order further directed that the Department of 
Public Works and Buildings at its own expense should perform 
all necessary excavation and labor and furnish all materials neces- 
sary to construct the road through the subway opening, together 
with all necessary drainage openings. 

[1] It is first contended by appellant that the evidence fails 
to show any necessity for the relocation of the road. The right 
angle turn on the present highway is made on a steep grade, 
with a fall of at least 30 feet within a distance of 338 feet from 
the bridge. The evidence shows that in the construction of the 
system of hard roads the state highway department, with a view 
of promoting the safety of the public, eliminates right angle 
turns, substituting therefor curves, and builds its roads wherever 
possible, with a grade not to exceed 5 per cent, although it some- 
times, under extraordinary conditions, adopts a 6 per cent grade. 
While appellant argues that the right angle turn would cause 
motorists to-slow up in making the turn and thus be conducive 
to their safety, the evidence clearly shows that this turn, situated 
as it is, is extremely dangerous, and that by reason of the fact 
that it is only 150 feet west of the bridge it could only be reduced 
to a curve of about 38 per cent in approaching the bridge, and 
that this approach would have to be made on an embankment 
rising to a height of 20 feet and with at least a 6 per cent grade 
running from 1,200 feet north of the bridge. The evidence clear- 
ly shows that the proposed location is very much safer than any 
possible adjustment which might be made with reference to the 
road passing over the present overhead bridge, and that the pro- 
posed subway is necessary for the safety of the public in travel- 
ing over that part of Route 24 which is here in question, and 
that the order was not unreasonable or arbitrary. 

[2-6] It is contended by appellant that the order infringes 
the constitutional rights of appellant, in that it assumes to shift 
to appellant part of the burden of a public improvement, and so 
is not within the scope of the police powers of the state. A rail- 
road is a publie utility deriving its franchise from the state, and, 
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by accepting the same, agrees to submit to all burdens, conditions, 
and regulations imposed by the state with reference to its tracks 
and their intersections with highways necessary to promote or 
secure the safety of the traveling public. Roads and bridges are 
not merely for local use, but are for the use and accommodation 
of all citizens of the state. People ex rel. Franklin County v. 
Williamson County, 286 Ill. 44, 121 N. E. 157. The Constitu- 
tion supposes the pre-existence of the police power, and its con- 
struction must be with reference to that fact. Chicago v. M. & 
M. Hotel Co. 248 Ill. 264, 93 N. E. 753. 

The proceeding in this case is had under § 58 of the Public 
Utilities Act (Smith-Hurd Rev. St. 1925, Chap. 1113, § 62), 
which provides as follows: 

“The Commission shall also have power by its order to require 
the reconstruction, alteration, relocation, or improvement of any 
crossing (including the necessary highway approaches thereto) 
of any railroad across any highway or public road, whether such 
crossing be at grade or by overhead structure or by subway, when- 
ever the Commission finds after a hearing that such reconstruc- 
tion, alteration, relocation or improvement is necessary to pre- 
serve or promote the safety of the public or of the employees or 
passengers of such railroad. By its original order or supple- 
mental orders in such case, the Commission may direct such re- 
construction, alteration, relocation or improvement to be made 
in such manner and upon such terms and conditions as may be 
reasonable and necessary and may apportion the cost of such re- 
construction, alteration, relocation, or improvement between the 
railroad company or companies and other public utilities affected, 
or between such company or companies and other public utilities 
and the state, county, municipality, or other public authority in 
interest. The cost to be so apportioned shall include the cost of 
changes or alterations in the equipment of other public utilities 
affected as well as the cost of the relocation, diversion, or estab- 
lishment of any public highway, made necessary by such recon- 
struction, alteration, relocation or improvement of said crossing.” 

Under this section a relocation can be ordered only when neces- 
sary to preserve or promote public safety. The statute is specific 
upon this point. The Commission is not given the power arbi- 
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trarily to shift the financial burden of a highway relocation from 
the state to a railroad corporation. Nor could the legislature 
provide for such shifting of the burden. If this were attempted 
by statute or order of the Commission, it would constitute an 
invasion of the company’s constitutional rigkts guaranteed under 
the 14th Amendment to the United States Constitution and under 
§ 13 of article 2 of the Illinois Constitution. The police power 
of the state is, however, in matters touching the public safety, a 
broad one, and, undoubtedly, for the promotion of public safety, 
railroad property may in a proper case be subjected to uncom- 
pensated obedience to police regulations (Chicago & N. W. R. Co. 
v. Chicago, 140 Ill. 309, 29 N. E. 1109; East Side Levee & 
Sanitary Dist. v. Mobile & O. R. Co. 279 Ill. 319, 116 N. E. 
727); and the railroad company compelled to relocate its cross- 
ing of a highway and at its expense change from an overhead 
crossing to a subway when necessary to promote or preserve the 
publie safety. The orders and decisions of the Commission are 
subject to review as to the reasonableness of its conclusions. Re- 
viewing courts will examine the facts upon which the order is 
based, and, if there is substantial evidence to sustain the order, 
the order will be sustained. Chicago Motor Bus Co. v. Chicago 
Stage Co. 287 Ill. 320, P.U.R.1919D, 157, 122 N. E. 477. In 
the instant case the Commission found that it would be imprac- 
ticable to construct Route 24 on the existing highway, as it ex- 
tends across appellant’s railroad on the overhead bridge, and 
that such location would be a source of danger to highway traffic 
in traveling over the same, if so constructed, the danger being 
due principally to the sharp turn in the highway west of the over- 
head bridge and to the necessity for maintaining a steep approach 
grade on a sharp curve on a high embankment, and found that 
public convenience and necessity required the extension of the 
route underneath appellant’s railroad track by means of a sub- 
way in the proposed location. 

[7, 8] It is contended by appellant that it was error for the 
Commission to allow a witness to testify to the rules and regula- 
tions of the highway department with reference to the per cent 
of grades, the rules being in writing. While the Commission is 
not a court, the same rules as to the admissibility of evidence as 
P.U.R.1928B. 
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in a court should be observed in its hearings. The testimony was 
incompetent, but, as the rules of the Commission neither proved 
nor tended to prove the vital question in issue, the error in its 
admission was inconsequential. 

[9] Appellant complains that it was not allowed to cross-exam- 
ine one of appellee’s witnesses with reference to an exhibit at- 
tached to the petition, which had not at that time been introduced 
in evidence, and concerning which the witness had not been ex- 
amined in chief. There was no error in this respect. 

[10] Complaint is made by appellant that it was limited in 
its cross-examination of some of appellee’s witnesses. The ques- 
tions to which objections were sustained were largely as to the 
opinion of the witnesses upon questions which did not require 
special knowledge or skill, but were upon subjects which were 
within the common knowledge of mankind, and, therefore, not 
proper subjects for expert or opinion testimony. 

[11] It is contended by appellant that the Illinois Commerce 
Commission was without jurisdiction to make the order appealed 
from, for the reason that the expense involved in this subway is 
a capital expense, and in appellant’s present financial condition 
it would have to be financed by the sale of bonds, and that under 
the United States Transportation Act of 1920 the matter of rail- 
road security issues is placed entirely in the control of the Inter- 
state Commerce Commission. The section invoked by appellant 
is as follows: 

“From and after one hundred and twenty days after this sec- 
tion takes effect it shall be unlawful for any carrier to issue any 
share of capital stock or any bond or other evidence of interest 
in or indebtedness of the carrier (hereinafter in this section col- 
lectively termed ‘securities’?) . . . unless and until, and 
then only to the extent that, upon application by the carrier, and 
after investigation by the Commission of the purposes and uses 
of the proposed issue and the proceeds thereof, . . . the 
Commission by order authorizes such issue or assumption.” Sec- 
tion 439, par. 2 (49 USCA § 20 a [U. S. Comp. St. § 
8592a]). 

There is no competent evidence in the record showing that to 
meet the expenditure required in the relocation of the crossing 
P.U.R.1928B. 
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appellant would be compelled to issue any capital stock, bonds, 
or any other evidence of interest in or indebtedness of the carrier. 
The only evidence on this subject is conclusions of one of appel- 
lant’s officials, received in evidence subject to appellee’s objection, 
to the effect that the proposed subway would involve a capital 
expenditure; that the market value of the stock of the company 
is below par; and that, in his opinion, in order to finance the pay- 
ment of the company’s share of the cost of the proposed subway, 
it would be necessary for the company to sell bonds. He did not 
testify that it would be necessary for the company to issue bonds 
or whether the bonds to be sold were the company’s bonds or other 
seecurities held by it in a sinking or other fund. No evidence 
was introduced showing the financial condition of the company, 
its earnings, the surplus funds in its treasury, if any, the amount 
of its then outstanding notes of a maturity of two years or less, 
the amount of the par value of its securities then outstanding, 
or that it was not in a position to meet this expense without resort 
to any of the stock or securities mentioned in this section of the 
Transportation Act. Paragraph 9 of the section from which the 
above quotation is made provides: 

“The foregoing provisions of this section shall not apply to 
notes to be issued by the carrier maturing not more than two 
years after the date thereof and aggregating (together with all 
other than outstanding notes of a maturity of two years or less) 
not more than 5 per centum of the par value of the securities of 
the carrier then outstanding.” 

[12] The order in question does not in any manner tend to 
interfere with, hinder, or delay appellant in the regular running 
of its trains in its interstate commerce. To engage in interstate 
commerce the railroad must go on the land, and the authority of 
the railroad to project its trains across thoroughfares must be 
taken to be subject to the implied limitation that it is subject 
to such limitations as may be imposed upon it by the state which 
are necessary for the safety of its citizens. Erie R. Co. v. Public 
Utility Comrs. 254 U. 8. 394, 65 L. ed. 322, P.U.R.1921C, 143, 
41 Sup. Ct. Rep. 169. The state has some sovereign rights. It 
has the “unquestioned police power to regulate grade crossings 
in the interest of the publie safety.” California R. Commission 
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v. Southern P. Co. 264 U. 8. 331, 68 L. ed. 718, P.U.R.1924D, 
246, 44 Sup. Ct. Rep. 376. The Commission had jurisdiction 
to enter the order. 

We do not deem it necessary to discuss the question of the ap- 
portionment of the expenses involved in the relocation further 
than to say that a careful study of the estimates made by the 
various engineers shows that the adjustment made by the Com- 
mission was entirely equitable. 

Finding no reversible error in the record, the order entered 
by the circuit court is affirmed. 


Order affirmed. 
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MONONGAHELA WEST PENN PUBLIC SERVICE 
COMPANY et al. 
v. 


STATE ROAD COMMISSION OF WEST VIRGINIA et al. 


BALTIMORE & OHIO RAILROAD COMPANY 
Vv. 
SAME. 
[Nos. 6005-6007.] 
(— W. Va. —, 139 S. E. 744.) 


Monopoly and competition — Burden of proof to show inadequate 
existing service — Motor utility. 

1. Under § 82, Chap. 17, of the Acts of the Legislature of 1925, 
no permit to operate motor vehicles for public transportation for hire 
shall be issued by the State Road Commission until it be established 
upon a proper investigation that the privilege so sought by the appli- 
cant is necessary or convenient for the public, and that the proposed 
service is not then being adequately performed by any other persons, 
partnership, or corporation, p. 169. 

Monopoly and competition — Protection for existing carriers — New 
routes — Automobiles. 

2. The public policy of this state, as expressed in legislative enact- 
ments, requires that public utilities be given reasonable protection from 
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detrimental competition. Wherefore, when an existing carrier is one 
of several applicants for the initial permit to operate motor busses 
over a highway between points served by the railroad of the carrier, 
and it is fully qualified to render the additional service proposed, the 
State Road Commission should ordinarily give the preference to the 
carrier, p. 167. 

(Woops, J., dissents.) 

[September 20, 1927.] 


Headnotes by the Court. 


Wrrir or Error to review the order of the circuit court revers- 
ing order of the State Road Commission and awarding certificate 
of convenience to an applicant, the subsidiary of an existing ear- 
rier in preference to other applicants; affirmed. 

Appearances: Howard B. Lee, Attorney General, and R. 
Dennis Steed, of Charleston, for plaintiff in error, State Road 
Commission, T. C. Townsend, of Charleston, and E. G. Smith, 
of Clarksburg, for plaintiff in error, Reynolds Taxi Company; 
Guy H. Burnside and Lynch & Lynch, all of Clarksburg, for 
plaintiff in error, Bartlett Brothers Bus Company; Poffenbar- 
ger, Blue -& Dayton, of Charleston, for West Virginia Motor 
Transportation Association; Steptoe, Maxwell & Johnson, of 
Clarksburg, Meredith & Bell, of Fairmont, and Conley & John- 


son, of Charleston, for defendants in error. 


Hatcher, P.: These cases are here on writs of error to judg- 
ments in certiorari of the circuit court of Kanawha county. The 
appellants heretofore challenged the jurisdiction of the circuit 
court herein, by separate petitions in prohibition filed in this 
court. Our decision thereon was rendered February 8, 1927, 
and is reported in 136 S. E. 833. The history of the several 
proceedings to that date as stated there is, for convenience, copied 
here: 

“The Monongahela West Penn Public Service Company owns 
and operates, as a public carrier in West Virginia, a system of 
electric railway lines. For the purpose of providing additional 
service and protecting itself from injurious competition by inde- 
pendent bus lines, it organized the Monongahela Transport Com- 
pany to operate bus lines in territory served by its electric rail- 
way system. The Baltimore & Ohio Railroad Company, owning 
P.U.R.1928B. 
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and operating steam railways as a public carrier in this state, for 
like reasons and purpose organized the West Virginia Transporta- 
tion Company. 

“Upon application being made by the Reynolds Taxi Com- 
pany for a certificate of convenience to operate motor vehicles 
carrying passengers for hire between Clarksburg and Buckhan- 
non, by way of Jane Lew and Weston, the Monongahela West 
Penn Public Service Company and the Baltimore & Ohio Rail- 
road Company filed protests thereto and caused their subsidiaries, 
Monongahela Transport Company and West Virginia Trans- 
portation Company, to apply for a certificate of convenience to 
operate motor vehicles carrying passengers for hire between 
Weston and Buckhannon. And, an application being made by 
Bartlett Brothers Bus Company for a certificate of convenience 
to operate motor vehicles carrying passengers for hire between 
Clarksburg and Grafton, the Baltimore & Ohio Railroad Com- 
pany filed a protest thereto, and, through its subsidiary, the West 
Virginia Transportation Company, applied for a similar certifi- 
cate of convenience. After a full hearing, the Road Commis- 
sion granted the applications of the Reynolds Taxi Company 
and the Bartlett Brothers Bus Company, and refused those of 
Monongahela Transport Company and the West Virginia Trans- 
portation Company. Thereafter the circuit court of Kanawha 
county, on applications of Monongahela West Penn Public Serv- 
ice Company, Monongahela Transport Company, Baltimore & 
Ohio Railread Company, and West Virginia Transportation 
Company, awarded writs of certiorari to the rulings of the State 
Road Commission, and these proceedings followed.” 

Prohibition was denied, and the cases were heard by the cir- 
cuit court. It set aside the order of the Commission in each 
case, and awarded certificates of convenience to West Virginia 
‘Transportation Company over the routes from Weston to Buck- 
lannon, and from Clarksburg to Grafton. 

Error is charged to the circuit court on procedure as well 
as the merits. 


Procedure. 


The order of the Commission awarding the several certificates 
P.U.R.1928B, 
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to the petitioners was entered on July 19, 1926. The apptica- 
tions for the writs of certiorari were made on August 6, 1926. 
During that interval the petitioners expended some time, labor, 
and money in preparing to exercise their rights under the awards. 
They now contend that the failure of appellees “to disclose their 
intention to contest the Commission’s orders, and in delaying 
the filing of their petition” in the circuit court, is such laches 
as calls for reversal. The evidence shows, however, that appellees 
did not receive from the Commission notice of its rulings until 
August 2. <A delay of only four days in preparing and filing 
the petitions herein was not unreasonable, and does not constitute 
laches. 

Appellants also contend that the records of the Commission’s 
proceedings, which were before the circuit court, cannot be 
considered, because they do not comply with § 3, chap. 110, Code, 
as construed in Bee v. Seaman, 36 W. Va. 381, 15 S. E. 173, 
Cushwa v. Lamar, 45 W. Va. 326, 32 S. E. 10, and other deci- 
sions of this court, and because they do not purport to include 
such facts as the Commission may have obtained upon its own 
“proper investigation.” 

Certain exhibits were filed by these appellants in the prohi- 
bition cases, which their petitions averred were copies of the 
records in the several proceedings had before the Commission 
in which appellants were awarded the certificates under consid- 
eration. While the prohibition cases were pending here, the 
files of the Commission were destroyed by fire. In order to 
make as complete a return as possible to the writs of certiorari, 
the Commission secured from this court the very exhibits which 
appellants had filed in the prohibition cases, and tendered them 
to the circuit court as “complete records.” The return did not 
allege that the Commission made any investigation not appearing 
in the records. It is those very records which appellants now seek 
to discredit. 

After proffering those records in the prohibition proceedings, 
the appellants will not be permitted to question them in these 
cases. “A party cannot either in the course of litigation or in 
dcalings in pais occupy inconsistent positions. Upon that rule 
election is founded ; ‘a man shall not be allowed,’ in the language 
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of the Scotch law, ‘to approbate and reprobate.’” Bigelow on 
Estoppel (6th Ed.) 732. “Parties will not be permitted to as- 
sume successive inconsistent positions in the course of a suit 
or series of suits in reference to the same fact or state of facts.” 
MacDonald v. Long, 100 W. Va. 551, 131 S. E. 252. 


The Merits. 


Appellants contend in these cases, as they did in the prohibi- 
tion cases, that the sole power to grant or refuse certificates of 
convenience has been vested in the Commission by the legislature. 
We decided in the prohibition cases that the rulings of the Com- 
mission herein were subject to judicial review. That decision 
is res adjudicata, and further argument thereon is fruitless. 
Upon such review § 3, chap. 110, Code, requires the circuit court 
to “determine all questions arising on the law and evidence, and 
render such judgment or make such order upon the whole mat- 
ter, as law and justice may require.” The plain language of the 
statute indubitably conferred upon the circuit court jurisdic- 
tion to make the awards contained in its order without referring 
the cases back to the Commission. Cases 6006 and 6007, re- 
spectively, involve simply a choice of applicants for the initial 
permit to operate a bus line. In each case both applicants are 
fully able to render adequate service to the public. In each 
case the Commission preferred the appellant, presumably because 
of priority of application, as the evidence discloses no other ad- 
vantage over the other applicant. In each case the circuit court 
reversed the Commission and gave the preference to the appellee, 
presumably to safeguard a large railway investment along or 
near the route in question. Consequently the single inquiry 
presented in each of these cases is, Which applicant does law and 
justice favor ? 

Appellants assert that all property rights of a railroad are con- 
fined to its right of way, that its rights do not extend to parallel 
highways, and that it has no legal priority to pre-empt the field 
of motorbus transportation, to the exclusion of other applicants 
desiring to render like service. Appellants rely largely on 
Charles River Bridge v. Warren Bridge, 11 Pet. 420, 9 L. ed. 
775, and kindred cases in support of their position. The gist of 
P.U.R.1928B. 
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the Bridge Case decision is that grants of privileges from a state 
are strictly construed; that nothing passes by implication; that 
a toll bridge franchise, not made exclusive, will not be so con- 
strued; and that another bridge may thereafter be chartered in 
the same vicinity, impairing or even destroying the value of 
the first bridge. 

That case was decided in 1837. Then “Competition is the 
life of trade” was accepted as a guiding maxim of economics. 
That maxim has long since been rejected so far as it applies te 
publie utilities. Uncontrolled competition is now regarded as 
destructive of such utilities. In 1837 the state watched with 
indifference one public utility stifle another. Now the state 
controls its public utilities, and, as an incident to its regula- 
tory power, acknowledges a duty to protect them. As a part of 
that protection, the state now guards against unnecessary du- 
plication of public utilities. Consequently, the decision in the 


Bridge Case, supra, is not applicable to cases like these, where 


regulated utilities are concerned. 

The appellees make no claim to exclusive charter right cr 
specific legal or statutory grant of priority of right to pre-empt 
bus service on our highways. Their position may be sum- 
marized as follows: The railroads perform certain vital serv- 
ices to the public which bus companies cannot perform, and, 
therefore, must be preserved; the railroads have large invest- 
ments, and, to make adequate returns thereon as well as to main- 
tain their roads, equipment, and service properly, need all the 
income available under present rates and conditions; competi- 
tive bus companies will divert a material amount of travel from 
the railroads, thereby diminishing the revenues of the latter; 
reduced revenues will necessarily cause one of two things, (a) 
rates will be raised to meet the loss thus occasioned, or (b) the 
cfliciency of railroad service will be impaired; either contingency 
will seriously affect the general traveling public, but these contin- 
gencies may be avoided by permitting the railroads or their sub- 
sidiaries to render and receive the emoluments from the bus 
service, which would otherwise be competitive; because of great- 
er resources the railroads afford greater security to the public 
in performing bus service than that offered by the ordinary bus 
P.U.R.1928B, 
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companies; and the interests of the publie will, therefore, be 
better served by giving the existing carriers the preference over 
other applicants for certificates of convenience. 

[2] The argument of the railroads has met the approval of 
court and Commission. “Railroads have permanent roadbeds 
and trackage which require an outlay of millions of dollars and 
which in turn yield large revenue to the people of the state. The 
average bus line is incorporated for a comparatively small sum. 
The railroad is of vastly greater financial responsibility. This 
is a matter of substantial public interest, particularly in cases 
of accident. It is the established policy of the law in this state 
that a public utility be allowed to earn a fair return on its in- 
vestments. It is, therefore, not only unjust but poor economy 
to grant to a much less responsible utility company the right 
to compete for the business of carrying passengers by paralleling 
its line, unless it appears that the necessary service cannot be 
furnished by such railroad. Appellants offer to provide whatever 
increase in accommodations and service is deemed essential to 
meet the public convenience and necessity. It is but consonant 
with our law regulating public utilities that they be given oppor- 
tunity to do so.” Egyptian Transp. System v. Louisville & N. R. 
Co. 321 Ill. 580, 588, P.U.R.1926E, 275, 152 N. E. 510, 
513. In accord therewith are the following Commission deci- 
sions: Washington R. & Elec. Co. v. Washington Rapid Transit 
Co. (D. C.) P.U.R.1922C, 754; Re Blue & Gray Bus Line 
(Utah) P.U.R.1924A, 449, which goes so far as to yield to rail- 
roads a “natural preferential right to extend service instead of 
permitting competition by an auto bus company”; Re United 
Stages (Cal.) P.U.R.1924D, 762; Re Wentworth (N. H.) Order 
No. 1759, December 22, 1925; Re Maine Motor Coaches ( Me.) 
P.U.R.1926B, 545, citing decisions from the Commissions of 
27 states as “in harmony” with the conclusion reached in that 
case. The foregoing decisions are only one step in advance of, 
and are the logical conclusion to the masterly opinion written 
by Judge Miller in Princeton Power Co. v. Calloway, 99 W. Va. 
157, 163, 128 S. E. 89, 91, wherein he declares the policy of 
this state in regard to railroads: 

“The policy of the state as evidenced by the road law and of 
P.U.R.1928B. 
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the statutes relating to the Public Service Commission, its pow- 
ers and duties, is not to invite or encourage ruinous competition 
between public carriers; on the contrary its policy is to protect 
such public servants in the enjoyment of their rights, so that 
the public may be served most efficiently and economically, and 
by the best equipment reasonably necessary therein. As illus- 
trative of the application of this power respecting public car- 
riers, see Chesapeake & O. R. Co. v. Public Service Commis- 
ion, 75 W. Va. 100 [83 S, E. 286, L.R.A.1917F, 1190]; Id., 
78 W. Va. 667, P.U.R.1917A, 104 [89 S. E. 844.] 

“With the burden and duty thus imposed upon a earrier, and 
the public control thereof established by law, is not the state 
under the moral, if not the legal, obligation, to give reasonable 
protection, consistent with the public weal, to the rights and 
franchises of such public service corporations? We think it is. 
As evidence of the protection which the state intended giving 
public carriers with permits under the state road law, the Act of 
1923 [Acts 1923, chap. 6], amending the law of 1921, pro- 
vides that no such permit shall be issued until it shall be estab- 
lished to the satisfaction of the Commissioners that the privilege, 
ete., is necessary or convenient for the public, and that this 
service, ete., is not being adequately performed by any other 
person. Observe also to what extent the law protects established 
ferries and toll bridges, and provides against the incursion of un- 
cuthorized and ruinous opposition by unlicensed persons. Chap- 
ter 44, Barnes’ Code 1923. All this is in the public interest ; 
for, unless those with licensed authority are so protected in the 
reasonable exercise of their rights, they cannot live to serve the 
public well and efficiently.” 

Priority of time in application, while an element to be con- 
sidered, is not ordinarily of sufficient importance to control the 
eranting of a certificate. Chicago Motor Bus Co. v. Chicago 
Stage Co. 287 Ill. 320, P.U.R.1919D, 157, 122 N. E. 477. Law 
and justice require that mere priority of application should vield 
to the graver element of public policy, and we so hold in these 
cases. ° 

Warren-Salem Coach Line Co. v. Publie Utilities Commis- 
sion, — Ohio St. —-, P.U.R.1927D, 379, 156 N. E. 453, and 
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Norfolk Southern R. Co. v. Commonwealth, 141 Va. 179, P.U.R. 
1925C, 555, 126 S. E. 82, are cited by appellants as present- 
ing facts similar to, and as supporting their contentions in, 
the instant cases. Those cases, however, did not involve a choice 
of applicants for the same service. In each case it was de- 
termined that the existing service was not adequate and that an 
udditional service was needed. In neither case did the existing 
carrier seek permission to perform that additional service. Each 
ease rightly makes the public convenience and necessity para- 
mount to the interest of the utility. Neither case is in conflict 
with our decision here. On the contrary, point 4 of the sylla- 
bus of the Virginia case supports it: ’ 

“Upon application by a motor vehicle carrier for a certifi- 
cate of convenience and necessity, existing transportation sys- 
tems should be protected so far as compatible with the public 
interest.” 

Case No. 6005 involves the cancellation by the circuit court 
of the certificate of convenience issued to the Reynolds Taxi 
Company over the route between Clarksburg and Weston. The 
evidence shows that eighteen electric cars and three railway trains 
operate daily each way between these two points. R. T. Rey- 
nolds, the chief witness for the Taxi Company, stated that there 
were forty-two families between Gusman’s Bridge and Dean- 
ville (two intermediate points between Clarksburg and Weston) 
that do not reside close to either a railroad or traction stop. In 
commenting on the general service of the electric cars, between 
the terminal points, the witness made this admission: 

“I know they give them hourly service, and pretty good 
service I call it, whether adequate service or not, 1 am not in 
position to know.” 

[1] Before such a certificate shall be issued, the statute re- 
quires it to be established that the privilege sought is necessary 
or convenient for the public, and that the service so proposed is 
not being adequately performed by another. Courts and Com- 
missions construing statutes similar to ours have uniformly held 
that the necessity and convenience referred to is that of the pub- 
lic generally as distinguished from that of a number of individ- 
uals or a community, and that the inadequacy of the existing 
P.U.R.1928B. 
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service and the convenience or necessity of the proposed service 
must both affirmatively appear from the evidence. Choate v. 
Interstate Commerce Commission, 309 Il]. 248, 141 N. E. 12; 
MeLain vy. Publie Utilities Commission, 110 Ohio St. 1, P.U.R. 
1924E, 712, 143 N. E. 381; Re Motor Transit Co. (Cal.) 
P.U.R.1922D, 495; Re Jitney Applications (R. B) PUR. 
i922E, 612; Re Paradox Land & Transport Co. (Colo.) P.U.R. 
1923E, 759: Re Alabama Power Co. (Ala.) P.U.R.1923E, 828 
(832); Re Branham (<Ariz.) P.U.R.1924C, 500; Re United 
Stages (Cal. ) P.U.R.1925A, OSS. The record discloses no de- 
mand for additional carrier service between Clarksburg and 
Weston, either by the general public or by the Gusman’s Bridge- 
Deanville segment. It fails to establish as an evidential fact 
that the existing carriers do not serve the general public ade- 
quately. It, therefore, does not justify the granting of a cer- 
tificate of convenience between Clarksburg and Weston, and the 
cancellation of the certificate by the circuit court was proper. 
The decision in Cases 6006 and 6007 applies only to a choice 
of applicants for a permit over a bus route about to be es- 
tablished. It has no reference to a case where a railroad or 


street car company is an applicant for permission to operate 


motor vehicles over an established bus route. The holder of the. 


permit over the established route is entitled to the same pretec- 
tion and consideration as any other public utility. 


The order of the circuit court in each ease will be aftirmed. 


Woods, J. dissenting: When the parties to these appeals 
were before this court in prohibition, I dissented from the hold- 
ing of my associates on the ground that the statute vesting in 
the Road Commission the power of granting certificates of con- 
venience was not subject to review—the act being govern- 
mental in its nature and not judicial. Nor was I able to agree 
tu the doctrine there announced that existing carriers by rail 
possess a property right to be considered in their favor over 
other applicants for certificates of convenience. As I view it, 
there is no express or implied legislative policy in this state 
which gives support to that doctrine. 

Whether the court has jurisdiction to review the action of 
P.U.R.1928B, 
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the Road Commission in granting certificates of convenience, 
is now water over the wheel. So I will simply reaffirm my be- 
lief in the soundness of my original view on that question and 
confine this note to the question of whether there is a property 
right in the existing rail carriers to a right of priority in favor 
of them over other applicants for bus service, on hearing by the 
Commission for the purpose of granting certificates of conven- 
ience. The language of the statute regulating the issuance of 
certificates of convenience limits the Commission to the inquiry 
whether the service proposed to be rendered by the applicant is 
“necessary or convenient for the public” and whether it is being 
“adequately performed at the time of such application by any 
other person, partnership or corporation.” The supreme court 
of Michigan, in Rapid R. Co. v. Michigan Pub. Utilities 
Commission, 225 Mich. 425, P.U.R.1924B, 585, 591, 196 N. 
W. 518, expressly held that the Commission, in passing on 
applications for permission to engage in the business of transport- 


y 


ing passengers in motor vehicles between certain points, provid- 
ing for the issuance of such permit in accordance with public con- 
venience and necessity, cannot consider other transportation fa- 
cilities, such as railroads, in passing on question of convenience 
and necessity, but must limit inquiry to the motor vehicle busi- 
ness. The following excerpt from the court’s opinion is apropos 
to the situation in this state: 

“The grant of the power to determine whether, in view of the 
service rendered by other means of transportation, a necessity 
exists, or the public convenience requires, that a new system of 
transportation should not be permitted in competition with those 
operating between certain points, should not be inferred unless 
the language is fairly expressive of such an intent on the part 
of the legislature. This is an age of evolution in the transporta- 
tion business. Steam railroads service greatly reduced the earn- 
ings of the vessels carrying passengers and freight, and put the 
stage coach out of business. Electric cars have much affected 
the business of the steam roads between certain points. The use 
of motor vehicles will doubtless decrease the earnings of the elec- 
tric roads. If it be desirable to clothe the Commission with the 
power to prevent such competition by refusing to permit motor 
P.U.R.1928B, 
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vehicles to operate, when the service rendered by the steam and 


the pub- 


electric roads is adequate to the needs and convenience of 
lic, we think the legislature should so provide in no uncertain lan- 
guage.” 

The purpose of our statute, as disclosed by its ti tle, is to regu- 
late the use of such motor vehicles on the highways. I find no 
intention in its language to do more than this. Our legislature 
sought to restrict the number of motor vehicles using the high- 
ways for the conve yance of persons and property for hire by im- 
posing a privilege tax on them, and required a finding by the 
Ivoad Commission of the public convenience and necessity—thus 
empowering said Commission in the public interest to determine 
the number of persons, firms, or corporations who should be per- 
mitted to so operate. A sound policy is thus disclosed of the 
state demanding, as the first audiieniins, adequacy of service 
of the traveling public, rather than the protection of carriers 
by rail against motorbus carriers. In mpancyed v. Publie Utili- 
ties Commission, 110 Ohio St. 1, P.U.R.1924E, 712, 720, 143 
N. E. 381, which involved a construction of at Ohio Act of 
1923 (110 Ohio Laws, p. 211), requiring certificates of con- 
venience of motor vehicle transportation, the court said: 

“Nor do we concur in the view of those courts who have ex- 
pressed the view that any public utility requirement has for its 
purpose ‘the establishment of a policy of protecting existing 
railroad transportation as against motor transport interest.’ Nor, 
indeed, do we concur in any policy of protecting any existing 
public utility against competing public utilities, but consider 
rather that it is the policy of the Federal government and the 
government of the various states by legislation to secure to the 
general public, through Public Utility Commissions, or similar 
administrative bodies, adequate service from public utilities, 
which of course includes price, character of service, and con- 
tinuity, that regulation through Commissions is for the purpose 
of accomplishing the ultimate object, adequate service, and that 
the benefits, if any, by way of restricted competition, ete., which 
inure to establish public utilities, are incidental to such regula- 
tion, but not its object or purpose.” 

The supreme court of Virginia has recently decided in accord 


P.U.R.195 om 
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with the view expressed by the Ohio court. Norfolk Southern 
R. Co. v. Commonwealth, 141 Va. 179, P.U.R.1925C, 555, 
126 §. E. 82. The service rendered by a new means of trans- 
portation frequently is so different from the existing means of 
transportation that it can be considered only incidentally competi- 
tive with it. It was thus when the railroads supplanted the 
stage coach; the traction system, the railroad; and now the mo- 
torbus, the field of its predecessors. 

This court, in Carson v. Woodram, 95 W. Va. 197, P.U.R. 
1924B, 785, 120 S. E. 512, in construing that portion of the 
statute which requires a certificate of convenience, held that per- 
sons operating automobiles under such license or permit for the 
carriage of passengers for hire over public highways between 
fixed termini may enjoin others without such license or permit 
from engaging in a like service. In Quesenberry v. State Road 
(‘ommission, 103 W. Va. 714, P.U.R.1927E, 455, 138 S. E. 
362, this court expressly held that the action of the Commission 
is ministerial and administrative, and does not come within 
the realm of the judiciary only where the granting or the re 
fusing of the certificate of convenience affects a right of property 
of existing carriers. I am in accord with that view aside from 
the limitation. Princeton Power Co. v. Calloway, 99 W. Va. 
157, 128 S. E. 89, cited to support the doctrine announced in the 
prohibition proceeding involving the parties to this appeal, held 
that the illegal operation of motor vehicles for compensaticn be- 
tween fixed termini may be enjoined by a paralleling carrier by 
rail, and that the injunction in favor of the traction company 
would remain in force only until the operators of such motor 
vehicles “shall have acquired authority and have qualified 
in the manner provided by law” for the operation of their mo- 
tor vehicles over the route and between the termini in question. 
Instead of being an argument in favor of the doctrine announced 
that existing railroads had a prior right to be considered on ap- 
plication for motorbus transportation over other applicants, the 
question submitted considered and determined in that case 
argues strongly to the contrary. 

The Illinois supreme court, in Egyptian Transp. System v. 
Louisville & N. R. Co. 321 Ill. 580, P.U.R.1926E, 275, 152 
P.U.R.1928B. 
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N. E. 510, is relied on in the opinion of this court to sustain 
the position that, before a competing utility is allowed to parallel 
existing rail lines and take their business from them, said rail 
carriers should be given the opportunity to supply all needed 
service. However, this case is robbed somewhat of its value as 
a precedent governing here by the same court in the latter case 
of Bartonville Bus Line v. Eagle Motor Coach Line, 326 III. 
200, P.U.R.1927E, 333, 157 N. E. 175, wherein it is stated 
that in the former case the decision was based on a policy of the 
state “established by legislation.”” As we have shown, there is 
no such legislative policy, either express or plainly implied, in 
our state. In the Bartonville Bus Line Case, supra, the Llinois 
court modified its former decision in the Egyptian Case, supra, 
by expressly holding that, while priority in the field is an element 
to be considered it will not of itself govern the granting of a cer- 
tificate of convenience and necessity for the operation of a motor- 
bus line. It will be noted also that the state of Illinois has unified 
control over all public utilities in its “Commerce Commission,” 
and it is provided in that state that no public utility will be per- 
mitted to enter upon any new proposed service until it shall have 
obtained from the Commission a certificate that public conven- 
ience and necessity require it. This is the case in quite a number 
of other states of the Union. So, before fastening upon decisions 
from any of those states as authorities in determining the pub- 
lie policy of our state, as expressed in legislative enactments, 
we must take into consideration the fact that our legislature has 
seen fit to create a “Road Commission” in addition to the already 
existing Public Service Commission, and has endowed the former 
with power to pass upon the necessity of proposed bus lines 
between designated points and to issue certificates of conven- 
ience, if they deem the same “necessary or convenient for tlie 
public, and that the service so proposed to be rendered,” ete. It 
is an attempt on the port of the state to control its highways, so 
that there may be ordered and regulated bus service over the 
same as among bus lines, and it excludes the idea of a legislative 
intent to establish a right of priority in favor of existing carriers 
by rail. 

Even though it be admitted that the defendants in error have 
P.U.R.1928B. 
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a right of propriety to pre-empt the field of motor bus service, 
that right does not necessarily extend to their subsidiaries. 
These subsidiaries are separate and distinct corporate entities, 
possessing their own rights, powers, and duties. While the rail 
carriers perform their services under the limitation of their 
charters (transportation by rail), their subsidiaries only per- 
form such service as they may obtain from the statute governing 
motorbus transportation. Such subsidiaries stand in the posi- 
tion of the ordinary applicant for a certificate of convenience. 
“The use of [them] the highways for the public transportation 
of freight and passengers belongs to the public. This use may, 
therefore, be completely regulated and controlled by the legis- 
lature in the interest of the public welfare,” says this court in 
Carson v. Woodram, supra. There being no express or implied 
legislative policy in this state to support the doctrine of a prop- 
erty right in the railroad to priority over other competitors in 
motorbus transportation, the holding of this court in the several 
prohibition cases, and in the present cases, is an invasion of the 
legislative field. 
Rehearing denied with modification October 26, 192 


7. 





LOUISIANA PUBLIC SERVICE COMMISSION, 


LOUISIANA PUBLIC SERVICE COMMISSION 


v. 
F. O. JOHNSON MOTOR FREIGHT LINES, INCOR- 
PORATED. 


[No. 836, Order No. 464.] 


Commissions — Jurisdiction to impose penalty — Illegal bus opera- 
tion. 
1. The Louisiana Public Service Commission has jurisdiction under 
an act (292 Laws of 1926) and the State Constitution (§ 4, Article VI) 
to order an individual accused of operating as a publie motor utility 
without a certificate to appear and show cause why the penalty should 
not be imposed upon it, p. 176. 
Certificates of convenience and necessity — Penalty for illegal opera- 
tion — Automobiles. . 
2. A citation of the Commission ordering an automobile freight 
P.U.R.1928B. 
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carrier to appear and show cause why the penalty should not be levied 
upon him for illegal operation was held sufficient, notwithstanding a 
contention that, because of its penal character it was required to allege 
the detailed information regarding the nature and cause of the accusa- 
tion or the facts surrounding it, p. 176. 

Public utilities — Test of status — Effect of solicitous advertising and 
corresponding — Motor carriers. 

3. The advertisement of a motor freight carrier in a telephone 
directory and correspondence soliciting business are not absolute proof 
of the public utility status of the carrier as defined by the law (Act 
No. 292, Louisiana Laws of 1926) but they are strongly persuasive that 
the carrier holds itself out and actually does perform motor transpor- 
tation service available to the public at large, p. 178. 

Certificates of convenience and necessity — Penalties for illegal 
operation — Motor freight utility. 

4. Evidence having established that a motor freight carrier was il- 
legally operating without a certificate of convenience and necessity, the 
Attorney-General of the state of Louisiana was requested to bring suit 
for the collection of a penalty of one hundred dollars imposed upon the 
carrier by the Commission for such violation of the law (Act 292, Laws 
of Louisiana, 1926), p. 180. 


[September 26, 1927.] 


Citation of motor freight operator to show cause why a fine 
should not be imposed for the violation of motor utility law in 
operating without a certificate of convenience and necessity; 


penalty of $100 imposed. 


Williams, Chairman: [1, 2] On July 20, 1927, the Com- 
mission on its own motion cited the respondent herein, F. O. 
Johnson Motor Freight Lines, Inc., 

“-. .  . to appear before the Louisiana Public Service 
Commission, or such member thereof as may be duly designated 
by the Louisiana Public Service Commission to hear this pro- 
ceeding, at the office of said Commission, in the State House, at 
Baton Rouge, Louisiana, on August 11, 1927, at 10 o’clock A. 
M., and then and there, 

“To show cause, if any you have or can, why an order should 
not be entered by the Louisiana Public Service Commission im- 
posing upon you a penalty of not less than one hundred dollars 
nor more than five thousand dollars for each and every day you 
have violated the rules and regulations of the Louisiana Public 
Service Commission adopted pursuant to and in conformity with 
P.U.R.1928B. : 
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Act No. 292 of the legislature of Louisiana of 1926, by operat- 
ing for hire and compensation a public service motor carrier be- 
tween New Orleans, Louisiana and Baton Rouge, Louisiana, and 
intermediate points, over the highways of the state of Louisiana, 
and for transporting in said motor freight service freights and 
commodities, and charging, demanding, receiving, and collect- 
ing compensation for such transportation service, without first 
having secured from the Louisiana Public Service Commission 
a certificate of public convenience and necessity authorizing the 
eperation of such public service motor freight line; and to fur- 
ther show cause why you should not be commanded and required 
to cease and desist from so operating the said public service motor 
transportation line until a certificate of public convenience and 
necessity authorizing you so to do has been issued to you by the 
Louisiana Public Service Commission, and for such other and 
further order or orders as the Commission may deem necessary 
and proper in the premises. 

3y order of the Commission, Baton Rouge, Louisiana, July 
20, 1927. 

Henry Jastremski, 
Secretary.” 

Under proper resolution, Chairman Williams was authorized 
to take testimony therein and his findings and recommendations 
are set out in this opinion and order. 

Respondent excepted first te the jurisdiction of the Commis- 
sion, and counsel for the respondent further excepted to any 
further proceeding herein “for the reason that this is, in form 
and substance, a penal action; that the averments of the rule 
taken against respondent are uncertain, vague, and indefinite, 
and present not facts, but merely a recitation of the conclusions 
of the pleader; that respondent is, in such a penal action, en- 
titled to be informed of the nature and cause of the accusation 
against respondent, and is, therefore, entitled to a bill of particu- 
lars herein disclosing the facts of the alleged acts on the part of 
respondent because of which it is sought to impose a penalty 
tipon respondent, in order that respondent may thereupon inquire 
into and investigate said alleged facts and cause to be summoned 
P.U.R.1928B. 12 
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its own witnesses to whatever may be the subject matter depend- 
ed on by the prosecution under the rule herein taken.” 

Both exceptions are overruled. The citation herein is in our 
opinion full and complete and legally adequate. The evidence 
shows conclusively that respondent has been operating a freight 
motor carrier between New Orleans, Louisiana, and Baton 
Rouge, Louisiana, as defined in Act No, 292 of 1926, without 
first obtaining a certificate of public convenience and necessity, 
all in violation of said Act No. 292, and the rules and regula- 
tions of this Commission adopted under the authority of said Act 
No. 292 of 1926, and § 4 of Article VI of the Constitution of the 
state of Louisiana. 

[3] The record clearly negatives the contention that respond- 
ent is operating as a private carrier. Not only has the respond- 
ent failed to produce and file any such alleged private contracts, 
but there is affirmative evidence in the record that the respond- 
ent solicits and transports shipments indiscriminately for all who 
choose to patronize the service offered. There was filed in the 
record the summer and fall issue of the New Orleans directory 
of the Southern Bell Telephone & Telegraph Company. At 
page 137 thereof there appears a quarter page advertisement 
of the respondent announcing “daily motor freight service be- 
tween New Orleans, Baton Rouge, and intermediate points on 


, 


Jetferson Highway.” The advertisement further directs atten- 


tion to respondent’s “regular raid freight rates with free pick- 


b 


up and store door delivery.” The telephone number of respond- 
ent is given, and there is no intimation anywhere in the adver- 
tisement that such service is performed only under private con- 
tract. A copy of respondent’s tariff is in the record. It recites 
the points served by respondent and the rates charged on vari- 
cus commodities, as classified by the rail lines, Southern Classifi- 
cation, between such points. Respondent’s rules and regulations 
are printed on the reverse of the tariff, and rule one reads: 

“The minimum charge on one shipment from one consignee 
will be 50 cents.” 

The rules and regulations are a part of respondent’s tariff, 
and it is difficult, if not impossible, to reconcile the rule just 
quoted with a contract of private carriage. 


P.U.R.1928B. 
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There is in the record as “Bradford Exhibit 1,” a letter from 
respondent, signed by its president, to one C. A. Ourso, at Don- 
aldsonville, which we quote in full: 


“FEF. O. JOHNSON MOTOR FREIGHT LINE 
1155 Constance Street 
Jackson 2133 
New Orleans, La. 6/16 
Mr. C. A. Ourso, 
Donaldsonville, La. 
Dear Sir: 

Beg to acknowledge receipt of your letter June 15th, and in 
reply would say that we are operating daily between New Or- 
leans and Baton Rouge and intermediate points along the Jef- 
ferson Highway. 

Our rates are the same as charged by the railroad and our 
service includes pick-up and store-door delivery, which of course 
means a considerable saving to the shipper and consignee in 
terminal cartage. 

Orders should read ship via F. O. JOHNSON MOTOR 
FREIGHT LINE, telephone Jackson 2133, 1155 Constance 
Street. 

Trucks leave at 4 A. M. each day for places between New 
Orleans and Baton Rouge so that shipments can be delivered 
to your customer’s store door early the next morning after the 
goods are shipped. 

Very truly, 
F. O. JOHNSON MOTOR FREIGHT 
LINE 
By, (Sgd.) F. O. Johnson.” 


It is true that neither the advertisement in the telephone 
directory nor the soliciting letter just referred to are proof in 
and of themselves that respondent has engaged in a public motor 
carrier service as defined by Act No. 292 of 1926 or by the 
rules of the Commission adopted thereunder, but they are strong- 
ly persuasive as leading to a conclusion that respondent holds 
itself out as and does actually perform a public motor transpor- 
tation service available to the public at large. There are in the 
P.U.R.1928B. 
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record a number of duplicate freight receipts taken by respond- 
ent from consignees showing the delivery of consignments of 
freight ; the weight of such shipments, the rate thereon, and the 
charges collected. These commodities include automobile fend- 
ers and other automobile parts, heaters, automobile tires, drugs, 
medicines, storage batteries, ete. Actual transportation for com- 
pensation of these commodities is admitted by respondent. 

Respondent’s president, while on the stand as a witness, testi- 
fied that respondent had a contract with Standard Oil Com- 
pany, of Louisiana, covering the transportation of oxygen and 
acetylene tanks, and other equipment of that nature. The 
trattic manager for the Standard Oil Company of Louisiana, on 
the witness stand, disputed this statement and testified that the 
only relations between his company and respondent were those 
such as existed between the company and other carriers—that 
no contract or contracts had been made other than mere shipping 
instructions by the Standard Oil Company of Louisiana to con- 
signors in certain cases that shipments should be routed via F. 
O. Johnson Motor Freight Lines, Ine. 

Respondent’s president further testified that he solicited busi- 
ness and conducted his transportation operations in the same 
manner as do common carrier express companies. 

[4] Beyond question, the F. O. Johnson Motor Freight Line 
is conducting a transportation business over the highways of 
Louisiana of such a nature and character as to bring the opera- 
tions wholly within the provisions of Act No. 292 of 1926, and 
of the rules and regulations of this Commission adopted pursu- 
ant to said Act No. 292 of 1926, and beyond question they are 
operating in violation of said act. It is, therefore, 

Ordered, that F. O. Johnson Motor Freight Lines, Inc., be 
and it is hereby commanded and required to forfeit and pay to 
the state of Louisiana the sum of $100 for violating the order 
of this Commission, of date December 29, 1926, prescribing 
rules and regulations for the transportation of persons and 
property by motor carriers as defined in Act No. 292 of the legis- 
lature of Louisiana of 1926, and the Attorney-General of the 
state of Louisiana is hereby requested to bring suit for the col- 
P.U.R.1928B. 
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lection of the penalty herein imposed, in accordance with law; 
and it is further 

Ordered, that F. O. Johnson Motor Freight Lines, Ince., be 
and it is hereby notified, required, commanded to cease and de- 
sist from further operating a public motor carrier on, over or 
along the highways of the state of Louisiana, as such motor 
carrier is defined in Act No. 292 of the legislature of Louisiana 
of 1926, unless and until it has been authorized to so operate by 
this Commission according to law. 





LOUISIANA PUBLIC SERVICE COMMISSION. 


EX PARTE WILLIS DAWSON. 
(No. 865, Order No. 470.) 


Certificates of convenience and necessity — Operation prior to regu- 
lation — Burden of proof. 

An applicant for a certificate of convenience and necessity seek- 
ing the protection of a law (Act 292, Louisiana Laws of 1926) provid- 
ing for the automatic issuance of a certificate to applicants operating 
in good faith prior to the passage of the act has the burden of af- 
firmatively establishing that his previous operations were of the same 
character, on regular schedule, and between the same termini as those 
contemplated by his application. 


(Lone, Commissioner, dissents.) 


[November 11, 1927.] 


Apprication for a certificate of convenience and necessity to 
cperate a public service motor vehicle; application dismissed. 


By the Commission: On September 16, 1927, Willis Daw- 
son filed with this Commission his application for a certificate 
of public convenience and necessity, pursuant to the provisions 
of Act 292 of 1926, for a permit to operate a public service 
motor vehicle between Tallulah and Delta Point, Louisiana, a 
distance of some sixteen miles. 

The Motor Transit Company, Inc., of Tallulah, Louisiana, 
holding a certificate from this Commission empowering it to 
operate a motor bus service over this route and between these 
P.U.R.1928B. 
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termini, protested the granting of the application, and the mat- 
ter was heard before Chairman Williams at Baton Rouge on 
October 28, 1927, under a resolution of the Commission. His 
findings and recommendations form the basis of this order. 
Willis Dawson in his application makes affidavit to the effect 
that he was operating, in good faith, a similar service to that 
for which he now seeks a certificate at the time of the passage 
of Act 292 of 1926, and it is urged that he is automatically 
entitled to such a certificate by operation of the act itself. Willis 
Dawson did not himself testify at the hearing, and the sole tes- 
timony offered in his behalf was that of his attorney. This 
testimony is far from being positive in any declaration that 
Willis Dawson at the time of the passage of said Act 292 was 


Cl 


gaged in the same character of operations, on regular schedule, 
and between the same termini, as that contemplated by his ap- 
plication. It is true that there is no positive testimony before 
us to the contrary, but inasmuch as Willis Dawson seeks the 
protection of the act, the burden is upon him to affirmatively 
establish that he is entitled to it. He has not met this require- 
ment. 

Were there any complaints before the Commission charging 
that the service furnished by Motor Transit Company, Inc., over 
this route was inadequate and inefficient or that its equipment 
was not satisfactory, we would perhaps view with a less critical 
eye Willis Dawson’s failure to establish his status at the time 
of the passage of the act. There are no such complaints of ree- 
ord, however, and no public interest demands the issuance of a 
certificate to Willis Dawson. It is, therefore, 

Ordered, that the application of Willis Dawson for a certif- 
ieate of convenience and necessity authorizing the operation of 
a motor bus line between Tallulah and Delta Point, Louisiana, 
be and the same is hereby denied and this proceeding dismissed. 
P.U.R.1928B, 
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NEW YORK DEPARTMENT OF PUBLIC SERVICE 


STATE DIVISION, PUBLIC SERVICE COMMISSION 


RE LOCKPORT & NEWFANE POWER & WATER 
SUPPLY COMPANY. 
[Case No. 3606.] 
Security issues — Alleged increased value of land and water rights 
— Power utility. 

1. An application of a power utility to issue additional securities 
by reason of an alleged greater value of its land and water rights was 
denied where the average normal flow of a stream, exclusive of surplus 
canal waters, was insufficient for the operation of the applicant’s plant 
at full capacity and would not of itself justify any increase in such 
values over a previous allowance and where a fair construction of the 
State Conservation Law (Art. 10-a) did not permit the capitalization 
of licenses authorizing the diversion of surplus canal waters, p. 192. 

Electricity — Hydroelectric development — Permits to divert siate 
water power — State’s policy. 

2. Licenses for the diversion of state water: power are not granted 
wholly for the benefit of the licensees but pursuant to the policy of the 
state favoring the generation of low priced hydroelectric power to the 
public, p. 192. 


{August 17, 1927.] 


Perition of power utility for authority to issue additional se- 
curities; denied. 

Appearances: Warren Tubbs, for petitioner; George F. 
Thompson, president of petitioner; Mr. Karr Parker, consulting 
engineer of petitioner. 


Pooley, Commissioner: Lockport & Newfane Power & Water 
Supply Company was organized by special act of the legislature, 
viz. Chap. 154 of the Laws of 1900, with an authorized capital- 
ization of $500,000, consisting of 5000 shares of stock of the 
par value of $100 each. It acquired various parcels of real prop- 
erty and water rights in Eighteen-Mile Creek, in the town of 
Newfane, for the purposes of hydroelectric development and is- 
sued its entire authorized capital stock prior to July 1, 1907. It 
did not, however, develop its properties or operate as an electric 
company prior to its acquisition of the Middleport Gas & Elec- 
tric Light Company and the Newfane Electric Company, pur- 
P.U.R.1928B. 
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suant to the orders of the Commission granted November 12, 
1924, in Cases Nos. 2116, 2117, and 2118. It appeared in Case 
No. 2118 that all of the 5000 shares of the capital stock of the 
petitioner had been acquired in equal shares by Messrs. Knapp, 
Lewis, Thompson, Wheeler and Tracey, of Middleport, and that 
on January 22, 1924, they had entered into an agreement recit- 
ing, in substance, that all of the stock of the company had been 
issued; that it was necessary to finance the company; that the 
property owned by the company was of the value of $150,000 
of its capital stock; that the stockholders should retain that 
amount of stock, and that the remainder thereof, amounting to 
$350,000 should be held in trust to be used for the benefit of the 
corporation. On November 12, 1924, the Commission granted 
an order authorizing the petitioner to execute and deliver a mort- 
gage upon its properties and to issue $300,000 face amount of 
6 per cent bonds thereunder to be sold at 90, the proceeds to be 
used for new construction. For the purposes of that case the 
Commission placed a value of $150,000 on the aforesaid land and 
water rights of petitioner, and the order further authorized the 
petitioner to issue 3895 shares of its common capital stock at par, 


for the following purposes: 


(a) for land and water rights then owned by petitioner ......... $150,000 
(b) for the acquisition of the Middleport Company ........... 136,500 
( for the acquisition of the Newfane Company ..............+. 103,000 


This left 1105 shares of the original 5000 shares outstanding, 
which the Commission directed should be surrendered and can- 
celled, to be reissued only on the further order of the Commis- 
sion. This order was accepted by the petitioner and the 1105 
shares of its capital stock were actually surrendered and can- 
celled. 

It might be added that the petitioner claimed in Case No. 2118 
that all of its real property comprised a power site on Eighteen- 
Mile Creek, with flowage rights sutlicient to permit of the con- 
struction of a dam 50 feet high and to produce approximately 
3000 to 6000 horse power depending upon the flow of the stream, 
which, it was stated, varied from a minimum of 475 cubie feet 
per second to 750 cubic feet per second. It was claimed that 
there were no records in existence which would show the orig- 
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inal cost to the company of the land and rights in question, and 
practically the only evidence of value in that case, other than the 
stockholders’ valuation of $150,000, was the assessment roll of 
the town of Newfane, showing an assessed valuation of $30,000. 
The petitioner has completed the construction of, and has in 
operation, its hydroelectric plant on Eighteen-Mile Creek and 
now applies for authority to issue further securities to discharge 
its obligations and for the reimbursement of its treasury for 
moneys expended from income for capital purposes. It also al- 
leges that the value of its land and water rights acquired prior 
to 1924, is $450,000, and asks that the Commission reconsider 
its former determination as to the value thereof and authorize 
additional securities to be issued therefor. It is this phase of the 
application that will be considered in this memorandum. 

At the city of Lockport there is a drop of approximately fifty 
feet from the upper to the lower level of the barge eanal. For 
many years this fall has been utilized by the Hydraulic Race 
Company for power purposes under a license from the state or 
other grants which permit it to pass water from the upper to the 
lower level of the canal. Eighteen-Mile Creek runs in a north- 
erly direction from Lockport to Lake Ontario, a distance of ap- 
proximately fourteen miles, with a drop of about 300 feet. Water 
jas for many years been spilled into Eighteen-Mile Creek from 
the lower level of the canal, and this water, together with the 
uatural run of the stream, is used by various manufacturing 
plants which, beginning at Lockport and extending down stream, 
are as follows: 
liydraulic Race Company, one plant. 

United Paper Board Company, two plants, 
Lockport Paper Company, one plant. 
Niagara Paper Mills, one plant. 

_ Tuscarora Hydraulic Company, two plants. 

Klectric Smelting & Aluminum Company, one plant. 

Lockport Felt Company, two plants. 

Lockport & Newfane Power & Water Supply Co., one plant. 

The latter plant, which is that of the petitioner in this pro- 
ceeding, is the last plant to use the water of the creek, and is 
located at Burt, about twelve miles from Lockport. The plant 
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has static head of 50 feet and an installed capacity of 6,000 
horse power. All of these plants are members of and control 
the Lockport & Newfane Mill Owners’ Association, which holds 
a revocable permit issued by the superintendent of public works 
on November 25, 1913, authorizing it to take from the barge 
canal, at such points above and below the canal locks at Lock- 
port as said superintendent may designate, not to exceed 500 
eubic feet per second, out of the water carried down by said 
canal from Niagara river, subject to the right, however, reserved 
in the state to revoke and annul such permit at any time and to 
cause the association to cease the taking of water from the eanal. 
This license provides for the payment to the state of $7,500 per 
annum, subject to a pro-rata deduction based on the amount of 
water used or passed through. It appears that while said permit 
authorizes the association to take from the canal 500 cubic feet 
of water per second, the total amount of water which can be ear- 
ried by the canal over and above that required for canal purposes, 
is 350 cubic feet per second, and that during the eleven calendar 
years from 1914 to 1924 inclusive, the water actually spilled was 
equivalent to a continuous carriage of only 265 cubie feet per 
second. 

The New York Water Power Commission on June 3, 1926 
issued a licence to United Paper Board Company, Lockport 
Paper Company, Niagara Paper Mills, Tuscarora Hydraulic 
Company, Electric Smelting & Aluminum Company, Lockport 
Felt Company, and Lockport & Newfane Power & Water Supply 
Company, to use the surplus canal waters which may be spilled 
into Eighteen-Mile Creek east of the Lockport locks within the 
city of Lockport, being all the canal waters not required for the 
needs of navigation. This license was granted pursuant to Chap. 
579 of the Laws of 1921, as amended by Chap. 242 of the Laws 
of 1922, and Chap. 617 of the Laws of 1924, and as affected by 
Chap. 488 of the Laws of 1925. It calls for the payment to the 
state of an annual license charge of $1,500 and is for the term 
of thirty years. The right is reserved in the state to temporarily 
draw off the water of the canal from time to time and to retake, 
recapture, and resume, wholly or in part, the use of the water and 
other property covered by the license as well as the right at any 
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time wholly to abandon or destroy the canal. It will be noted 
that the last mentioned license refers wholly to water spilled in- 
to Eighteen-Mile Creek east of, or below, the Lockport locks, 
while the revocable permit issued by the superintendent of public 
works applies to water taken from above and below the locks. 

The Lockport & Newfane Mill Owners’ Association, with its 
constituent members, applied to the Federal Power Commis- 
sion for a license authorizing the diversion from the Niagara 
river through the barge canal of 500 cubic feet of water per sec- 
ond to be spilled down Eighteen-Mile Creek through the various 
plants of the members of the association. This application 
resulted in the granting of a license to divert 275 cubic feet of 
water per second, to be taken from the canal above the locks. It 


recited the granting of the revocable permit by the superintend- 
ent of public works, above set forth, and was made effective only 
for a period co-terminus with the state permit, not exceeding 
fifty years. It described the project works involved in detail, 
referring to the eleven separate developments above mentioned, 
and the development of the petitioner was set forth in the follow- 
ing language: 

‘Plant No. 11 Lockport & Newfane Power and Water Supply 
Company, consisting of reservoir, dam, and power house, already 
constructed, having a static head of 50 feet, more or less, and an 
installed capacity in water wheels of 3,200 horse power.’ 

The authority to divert and use water is limited to the place, 
amount, manner, and agencies therein authorized, and it is ex- 
pressly provided that neither said license nor any authority 
granted thereunder shall be deemed to place any obligation what- 
soever on the state of New York with respect to the carriage 
or rediversion of water, and further that if for any consecutive 
period of three years the average amount of water diverted from 
said canal, in accordance with the terms of the license, shall be 
less than 275 cubic feet per second, such average amount of 
water shall thenceforth be the quantity authorized to be diverted. 

Subsequent to the granting of this license the petitioner in- 
stalled another unit and its power plant is now fully constructed 
and in operation. It consists of a dam approximately 340 feet 
long, with a storage pond approximately two miles long, with a 
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storage capacity of about twenty-one million cubic feet on a draw 
down of 53 feet. The power house contains two 1250 kilovolt 
umperes water wheel generators each direct connected to a 1670 
horse power turbine, which were completed and put in operation 
in the month of February, 1925, and one 2500 kilovolt amperes 
water wheel generator direct connected to a 3000 horse power 
turbine which was completed and put in operation in the month 
of October 1926. 

The normal or average flow of the stream, including water 
from all sources, is not suflicient to permit of the operation of 
this plant at full capacity continuously, the plant having been 
designed to operate on a peak load basis during certain periods 
of the day, which operation necessitates the utilization of more 
water than the average flow of the stream will support and calls 
for the drawing down of the storage pond from time to time. 
With the entire plant in operation the average power generated 
for the five months from November 1926 to March 1927, inclu- 
sive, was 907,500 kilowatt hours per month under an average 
operating head of 47 feet. 


The petitioner asks that a valuation of $450,000 be placed on 


its lands and water rights, instead of $150,000 heretofore al- 
lowed by the Commission. ‘To substantiate this valuation it 
called as a witness Mr. Karr Parker, a consulting engineer, who 
estified that for a period of about eight years he was employed 
as consulting engineer by the Lockport and Newfane Mill Own- 
ers’ Association and designed all of the power plants on Eigh- 
teen-Mile Creek; that during that time observations were made 
of the flow of the stream; that the natural flow thereof, exclu- 
sive of canal waters, varied from a minimum of 166 eubie foot 
second to a maximum in excess of 800 eubic foot second, and that 
the average run-off at Burt was 263 eubie foot second, exclusive 
of any Federal license or surplus canal waters. 

Mr. Parker assumes that the water now being discharged 
from the lower level of the canal will be reduced if and when 
water is diverted from the upper level thereof and reaches a total 
average run-off at Burt of 663 cubie foot second by adding to the 
normal run-off of the creek 275 eubic foot second, authorized 
to be diverted by the Federal license from the upper level, and 
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126 cubie foot second which he assumes will still be spilled from 
the lower level. However, the construction work which the upper 
diversion will necessitate has not been undertaken, and no water 
is as yet available from that source. Neither does the Federal 
license impose any obligation on the state of New York, but ex- 
pressly provides that the carriage of water, and the time, place, 
amount, and manner of diversion thereof, shall be wholly within 
the option of the state. The total carrying capacity of the canal, 
in excess of waters necessary for navigation, is 350 cubic foot 
second, but for many years the amount spilled has averaged only 
263 cubic foot second, and there is nothing in the record to in- 
dicate that such amount will be increased. 

Mr. Parker assumes a gross annual income of $136,950, and 
after deducting estimated operating charges amounting to $25,- 
536, arrives at a net annual income of $111,414 which, capital- 
ized at 8 per cent, is equivalent to an investment of $1,392,675. 
The cost of construction of the plant is said to be $443,440.37 
which would leave $949,234.63 applicable to the value of the 
aforesaid lands and water rights. He testified that there were 
two separate and distinct demands on the plant for power, one 
being the distribution system of the petitioner, which he said 
would use 40 per cent of the power generated, and the other 
being the system of the Niagara, Lockport & Ontario Power 
Company. 

He assumed in his calculations that the plant would be oper- 
ated at full capacity practically on a peak-hour basis, 82 per 
cent of all power generated being treated as first-class power 
and only 18 per cent thereof as second-class power; the average 
flow of 663 cubic foot second; 62 per cent over all plant 
efficiency, and an average static head of 49 feet. He placed a 
value of 74 mills per kilowatt hour on first-class power, and 
44 mills per kilowatt hour on second-class power. While the 
plant is most admirably adapted, both as to location and design 
for peak load operation, Mr. Parker’s computations would ap- 
pear to be optimistic, based as they are on ideal maximum con- 
ditions as to plant efficiency, load factor, available water supply, 
static head, and price, all of which, in any computation, are most 


important elements, the slightest change in which would ma- 
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terially alter the result. A plant efficiency over all of 82 per 
cent, while possible, would seem to be high, as would a load fac- 
tor which contemplates the operation of the plant at full capacity 
for twelve hours when the distribution system demands 40 per 
cent of all power generated and furnishes continuous twenty- 
four-hour service. 

The available water supply has already been discussed. 
Water is not now available under the Federal license, and the 
present average flow of the stream is not equivalent to 663 cubic 
foot second. A static head of 49 feet is assumed, while the plant 
appears to be operated under an average static head of 47 feet. 

The value of first and second-class power is based upon a 
stand-by or interchangeable contract made between petitioner and 
the Niagara, Lockport & Ontario Power Company which gives 
the latter company the privilege of purchasing surplus power 
from the petitioner but in no way obligates such purchase. It 
has, however, taken large quantities of power under the con- 
tract, by the terms of which all power delivered from 7 A. M. 
to 7 P. M. on week days, except Saturdays and holidays to the 
number of six per year, and on Saturdays from 7 A. M. to 12 
noon, is first-class power, at 74 mills per kilowatt hour, and all 
other power is second-class power, at 4} mills per kilowatt hour. 

Mr. Parker assumes the factors above referred to and esti- 
mates a daily production of 54,112 kilowatt hours, a total produe- 
tion per year of 19,750,660 kilowatt hours. He distributes this 
total estimated production between first and second-class power 
and computes his net annual income as follows: 

All power supplied to the Niagara, Lockport & Ontario Pow- 
er Company on Mondays, Tuesdays, Wednesdays, Thursdays, and 
Fridays, 7 A. M. to 7 P. M., and on Saturdays, 7 A. M. to 12 
noon is first-class power except power delivered on holidays 
(6 holidays in a year). Power delivered to the Lockport & 
Newfane Power & Water Supply Company at all times (an 
average 24-hour load of 500 kilowatts) is first-class power sold 
at 7.5 mills per kilowatt hour. 

All other power is second-class power sold at 4.5 mills per kilo- 


watt hour. 
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First class power— 








nln. he Ba MELE PET ee 54112 k.w.h. 13798560 k.w.h. 
52 Saturdays (5 hrs. @ 4500 k.w.) .... 22500 k.w.h. 1170000“ 
52 Saturdays (19 hrs. @ 500 k.w.) .... 9500 k.w.h. 476900 “ 
58 Sundays and holidays (24 hrs. @ 500 
SONS | Se eade enwlae cas eotadinanes 12000 k.w.h. 696000 “ 
OE ee ee ee ee reer rere 16141460 “ 
7.5 mills 
Total gross value of first class power .......+....e0.-. $121,060.95 
Second class power— \ 
Total kilowatt hour production per year ............ 19750880 k.w.h. 
Loss Seat class power (above) .. 0. cescossvcsscses 16141460 “ 
3609420 “ 
Less extra second class power losses .............24-. 78520 “ 
Net socomd GIAGE POWER 2... ccccccsccvccccecses 3530900 


4.5 mills 











Total gross value of second class power ........eeeeeee- $15,889.05 
Total gross value of first and second class power ....... $136,950.00 
ere ee eer errr err rer rT Tre 25,536.00 
Seek DUNE TOTO. 6.5.00 kc se tbncassacdniwesseenas cess $111,414.00 


It would seem that even if the water authorized to be di- 
verted under the Federal license were available, Mr. Parker’s 
estimate of the amount of power that could be generated is 
excessive and would also be affected by factors other than those 
before referred to. The ratio between maximum and minimum 
daily run-off is very much in excess of 2 to 1. Periods of low 
water would reduce the amount of first class power that could be 
generated, while periods of high water would probably only serve 
to increase the quantity of second class power. 

With an average run-off from all sources of 663 eubie foot 
second, and a normal run of stream of only 263 cubic foot 
second it will be seen that the water brought down in the canal 
und spilled at Lockport plays a most important part in the 
operation of the plant of petitioner at Burt. Mr. Parker as- 
sumes that 400 cubic foot second will be diverted from the 
canal. That amount, however, is not as yet available and proba- 
bly never will be, but if it were the fact remains that the state 
of New York has reserved in itself not only the right to license 
and regulate the use of such water but to regulate the genera- 
tion, distribution, and sale of power generated therewith, as 
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well as to regulate the service, capitalization, and secured debt 
of the licensee and licensed project. 

[1, 2] The average normal flow of Eighteen-Mile Creek, ex- 
clusive of surplus canal waters, is insufficient for the opera- 
tion of the plant at full capacity and would not of itself justify 
any inerease in the value of the lands and water rights involved 
over the allowance heretofore made. It is apparent that the 
constructed plant of petitioner must depend upon surplus canal 
waters for successful operation and that this application amounts 
to a suggestion that the licenses or permits heretofore granted 
authorizing the diversion and use of such waters be capitalized. 
A fair construction of the provisions of Article 10-a of the Con- 
servation Law does not permit of this. Licenses are not grant- 
ed wholly for the benefit of the licensees, but pursuant to the 
policy of the state favoring the generation of low priced hydro- 
electric power to the public. For these reasons the application 
of the petitioner for authority to issue additional securities by 
reason of an alleged greater value of its land and water rights, 
should be denied. 


All concur, 
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LEE’S SUMMIT vy. INDEPENDENCE WATERWORKS CO. 
MISSOURI PUBLIC SERVICE COMMISSION, 


CITY OF LEF’S SUMMIT 
v. 
INDEPENDENCE WATERWORKS COMPANY. 
[Case No. 5307.] 


Commissions — Jurisdiction over legal questions relating to contract. 

1. The Commission is not authorized to pass upon the validity of 
a private contract with a view of rendering a judgment specifically 
enforcing the same, p. 199. 

Commissions — Jurisdiction and powers in general. 

2. The Commission is an administrative agency assigned to the 
executive department and its powers are defined by the law of its 
origin, p. 199. 

Service — Commission limitations — Effect of contract on water sup- 
ply. 

3. The Commission must decide a complaint by a municipality 
against a water utility for an insufficient supply from the evidence and 
the facts that are applicable, and it cannot be governed by the terms 
of a contract between the parties, p. 199. 

Service — Water utility — Waiver of contract. 

4. A utility whose service contract has been waived at its request 
by the Commission for the purpose of increasing its rates to allow it a 
fair value cannot thereafter insist upon strict observance if the Com- 
mission in an effort to render justice to the consumers on a complaint 
is forced for the second time to disregard the express terms of the 
contract, p. 199. 


Service — Duty to serve — Contract — Water utility. 
5. A utility voluntarily signing an agreement to furnish water to 
a municipality and entering the field assumes the burden placed upon 
it by law to give adequate service (§ 10477 Revised Statutes of Mis- 
souri 1919), p 200. 


Service — Duty to serve — Relative right of adequate service and 
fair return — Water utility. 
6. Adequate service is as much a corollary to fair rates of return 
as is the right to demand a fair rate of return for service rendered, p. 
200. 


Service — Water utility — Municipal booster pump. 

7. A utility supplying water to a municipal reservoir, upon com- 
plaint of the municipality of insufficient supply, was ordered to take 
immediate action to relieve the complainant of further expense in the 
operation of a booster pump with which the latter had attempted to 
maintain a sufficient supply, p. 200. 


[November 19, 1927.} 
P.U.R.1928B. 13 
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CompLarnt of a city against a waterworks company for in- 


sufficient supply; service ordered improved. 


Porter, Commissioner: This case is before the Commission 
upon the complaint of the city of Lee’s Summit, Missouri, here 
inafter called the complainant, against the service of the Inde 
yT- 


pendence Waterworks Company, a private corporation with 
tices in Independence, Missouri, and hereinafter called the de 
fendant. A formal hearing was held on August 10, 1927 by 
a member of the Commission at the Court House in Independ 
ence, Missouri. At this hearing the complainant was represent- 
ed by Mr. E. S. Bennett of Lee’s Summit, Missouri and the 
defendant by Mr. A. N. Gossett and Mr. Rufus Burns, both 
of Kansas City, Missouri. 

The complaint gives a short history of the negotiations where 
by the complainant secured for its citizens water from the 
defendant. Said complaint alleges that on frequent occasions 
the complainant and the defendant were in sharp dispute about 
the failure of the defendant to furnish an adequate supply of 
water; that these disputes culminated in a formal hearing be- 
fore the Public Service Commission; that the defendant was 
required by the Commission to furnish to the complainant an 
adequate supply of good clean water; that said defendant did 
furnish such supply until on or about July 1, 1925, when said 
complainant was compelled to install a booster pump in order to 
obtain sufficient water; that said booster pump was operated 
from said date until the present time; that said defendant had 
failed to furnish the necessary water to said booster pump so 
that in the two weeks preceding the filing of the complaint the 
water in the reservoir at Lee’s Summit had decreased from a 
depth of 12 feet to a depth of 6 feet; and that by reason of this 
condition the complainant city is in danger of fire hazards, its 
sanitary conditions are in peril and its industries are threatened 
with severe loss. 

The defendant in its answer admitted the general facts of 
the complaint in regard to the history of the case. Said answer 
however says that said defendant entered into a contract with 
the complainant to furnish water through its then existing 6-inch 
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pipe line extending from its system in the city of Independence, 
Jackson county, Missouri, to Jackson county farm or home for 
the aged to the extent such 6-inch pipe line would suffice by 
certain pressure and subject to the use of water at such county 
institution. Said answer denies that the defendant is in any 
manner bound to maintain a booster pump on or in connection 
with its said pipe line and that it is under no obligation to main 
tain a higher statie or gravity pressure in said pipe line at said 
county institution than as provided in said contract. Said an- 
swer further alleges that the defendant has at all times in re- 
spect to complainant complied with the provisions and terme 
of its contract to be by it performed and with all orders of the 
Public Service Commission in respect thereto; that said defend- 
ant delivers water to the complainant in aecord with the terms 
of the contraet; that owing to the increasing needs «f complain- 
wnt and its inhabitants complainant has, itself, for facilitating 
its receipt of water installed a booster pump on its own line; 
and that any deficiency or inadequacy, if any there be, of quan- 
tity of water received and used by complainant from this de- 
fendant is due either to the inefficiency of complainant’s said 
Looster pump or to its failure to operate same, or to complain- 
ant’s failure and neglect to receive said water and store the 
same in its reservoir at Lee’s Summit during the off-peak load 
periods of defendant’s waterworks system, as in and by its said 


contract complainant agreed and is bound to do. 
The Facts. 


In 1911 Jackson county entered into a contract with the 
defendant to furnish water to the Jackson county farm or home 
for the aged, sometimes called the county hospital. Under the 
terms of this contract the defendant constructed a 6-inch pipe 
line from its waterworks system in Independence to said county 
farm. The cost of laying said pipe line was paid by Jackson 
county. Further under the terms of the contract the defendant 
was to pay the county court an annual rental of $300 for the 
use of the pipe line in serving other patrons, this service, how- 
ever, being subject to said defendant’s obligation to furnish all 
P.U.R.1928B. 
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water that might be required at the county farm, aforesaid, an 
institution of about 3,400 people. 

On or about November 2, 1915 the complainant and the de- 
fendant entered into a contract under the terms of which said 
complainant receives water from said defendant. <A 6-inch pipe 
line was laid from the meter house in front of the county farm 
to a reservoir at Lee’s Summit. This reservoir has a capacity 
of approximately 550,000 gallons and the standpipe which was 
constructed has a capacity of approximately 75,000 gallons. 
The reservoir was built of concrete and it has sloping sides with 
a depth of 14 feet and an outlet pipe 12 inches from the top 
which, therefore, gives a possible maximum depth of water of 
13 feet. Under the terms of the contract, the defendant was 
to maintain a static gauge pressure of 80 pounds per square inch 
at the aforementioned meter house and the complainant was to 
receive water subject to the prior demands of the aforementioned 
county farm. Said contract also contained the rates to be 
charged. 

The first complaint of a lack of water was filed in 1918 and 
was designated as Mo. P. S. C. Case No. 1717. The conditions 
were corrected and the complaint was dismissed. 

In Mo. P. S. C. Case No. 1978, 7 Mo. P. S. C. R. 582, 
P.U.R.1919E, 599, the defendant made application for an in- 
crease in the rates set out in the contract. This increase was 
granted by order issued September 15, 1919. 

In 1922 Mo. P. S. C. Cases No. 3409 (13 Mo. P. S. C. R. 
134) and No. 5410 (13 Mo. P. S. C. R. 141), were filed with 
the Commission by the complainant in this case. The first case 
was a complaint in regard to the adequacy of the service and 
the second was an application for a reduction of the rates to 
be charged to those set out in contract. The application for the 
reduction of rates was denied. In Case No. 3409, decided Feb- 
ruary 8, 1923, supra, the Commission suggested to the city of 
Lee’s Summit that it repair the leaks which the evidence showed 
existed in the reservoir of said city. In the order in said Case 
No. 3409, supra, the Commission said: “Ordered: 1. That 
the Independence Waterworks Company be and it is hereby re- 
quired to clean the meter through which it delivers water to 
P.U.R.1928B. 
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complainant at least four times per year; that it operate its 
booster pump when such operation is necessary to deliver an 
adequate supply of water to complainant; and that it maintain 
a static pressure of 80 pounds per square inch on the 6-inch pipe 
line near the county hospital, as required by contract between 
parties herein.” The booster pump mentioned in this order 
is a pump owned by the defendant in the present case and situ- 
ated near the defendant’s standpipe in Independence. The 
terms county hospital, county home and county farm are used 
interchangeably and all designate the same place. The county 
hospital designated in the above order is the same as the county 
farm heretofore mentioned in this report. 

Following the above report conditions were again improved 
and the supply of water was adequate until the spring of 1925 
when the supply again became inadequate to meet the demands 
of the complainant. There were conferences between the of- 
ficials of the complainant and the defendant and as a result of 
these, the complainant installed about June 1, 1925 a booster 
pump at low point in the pipe line near the aforementioned 
county farm meter house and between said meter house and 
Independence. This booster pump was operated at irregular 
times dependent upon the depth of water in complainant’s res- 
crvoir. It was testified in the hearing of the present case that 
at times, even though the pump was operated daily, the com- 
plainant would be unable to secure an adequate supply of water. 
More specifically it was alleged that during the month of July, 
1927 and despite the constant use of the pump, the depth of 
water in the reservoir was reduced.from 12 feet to 6 feet. Wit- 
nesses for the complainant further testified that the average 
monthly power bill for the operation of said booster pump was 
from eighty to eight-five dollars. 

The use of water by both the complainant and the county 
farm has increased materially since the year 1915. It was ad- 
mitted by the complainant that the number of customers in Lee’s 
Summit had increased from about 150 to 360 and that the 
average consumption of water had increased from 25,000 to 
20,000 gallons daily to 40,000 to 60,000 gallons. It was shown 
that complainant’s average daily consumption for the month of 
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July, 1927 was 70,000 gallons and for the period from July 
14, 1927 to August 9, 1927 inclusive 60,360 gallons. At the 
county farm it was shown in Case No, 3409, supra, that the 
average daily use for the month of July, 1922, was 60,000 
gallons and it was shown in the present case that for the month 
of July, 1927 the average daily use was 82,000 gallons and for 


the period July 14, 1927 to August 9, 1927 inelusive 96,740 
gallons. The comparison of these figures is of course subject 
to such modifications as may be brought about by a wet or dry 
season. In addition to the above use of this 6-inch pipe line 
there are several customers between the county farm and Inde- 
pendence whose combined daily consumption averages approx- 
imately 10,000 gallons. It was further shown by the defend- 
ant that there were many days in July, 1927 when the county 
farm received over 100,000 gallons. 

The figures of the engineer for the complainant and of the 
engineer for the defendant do not agree as to the amount of 
water that would be available for the use of the complainant 
under varying demands of the county farm. These engineers 
however do agree that, in a protracted dry season with a daily 
consumption at the county farm of 90,000 to 100,000 gallons, 
there would not be without the aid of the booster pump an 
adequate supply of water for the inhabitants of the complainant 
city. In fact witness for the defendant testified that it is only 
a matter of time until it will be impossible to get water in ade 
quate quantity for the increasing needs of the complainant and 
the county farm through the 6-ineh pipe. 

Witness for the defendayt submitted automatic recording 
gauge charts which clearly indicate that defendant has main 
tained a static pressure of 80 pounds per square inch at thie 
county farm. 

It was testified that operation of a booster pump owned by 
the defendant and situated near its standpipe would furnish an 
udequate pressure to fill complainant’s reservoir. Defendant’s 
engineer prot sted the regular use of said pump for the alleged 
reason that it would place a greater pressure on defendant’s 
entire system than that for which it was designed. 

P.U.R.1928B. 





XUM 





XUM 


LEE’S SUMMIT v. INDEPENDENCE WATERWORKS CO 199 


Conclusions. 


There were charges and counter charges by the parties in this 
case that the other was not giving full co-operation in the seeur- 
ing of an adequate water supply for complainant city. There 
was sharp contradiction in the testimony of the engineers em- 
ployed by each side as to the supply that would be available. 
after serving the county farm and without the use of a booster 
pump, for the use of the complainant. The testimony of all 
witnesses and the check upon their figures by this Commission 
indicate very clearly that the present 6-inch pipe line will not 
of itself furnish by gravity an adequate supply of water to com- 
plainant during a period of maximum demand by the county 
farm. There was no testimony in the case that would indicate 
that the defendant did not have available at its Independence 
plant a supply of water adequate to serve the present and the 
probable increased future demands of the complainant. 

The defendant in its answer and in its testimony has set up 
the contract entered into by it and the complainant, and alleges 
in its defense that it has fully observed all of the articles of 
said contract. The written contract aforementioned is free from 
umbiguity. It provides in plain terms that the defendant shall 
maintain a static gauge pressure of 80 pounds per square inch 
at the meter house near the county farm and that the complain- 
ant city shall only receive water after the demands of the county 
farm have been met. Thus, with the contract in view, the ques- 
tion is sharply detined: Do such contract provisions measure 
precisely the obligations and liabilities of the defendant touch- 
ing the furnishing of an adequate water supply to satisfy the 
needs of the complainant ¢ 

[1-4] In prior decisions we have concluded that, as the Com- 
mission is not a court (Macon v. Public Service Commission, 
266 Mo. 484, 181 S. W. 396; Bevier Teleph. Co. v. Macon 
Teleph. Co. (Mo.) P.U.R.1926A, 545), and its duties are not 


judicial (State ex rel. Missouri S. R. Co. v. Publie Service Com- 
J 


mission, 259 Mo. 704, 168 S. W. 1156), it is not authorized to 
pass upon the validity of a private contract with a view of ren- 
P.U.R.1928B. 
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dering a judgment specifically enforcing the same (Sessinghaus 
v. St. Louis Merchants Bridge Terminal R. Co. 2 Mo. P. S. C. 
R. 690, P.U.R.1916B, 1004). This Commission is assigned to 
the executive department, and is, therefore, an administrative 
agency ( Michigan C. R. Co. v. Michigan R. Commission, 236 U. 
S. 615, 59 L. ed. 750, P.U.R.1915C, 263, 35 Sup. Ct. Rep. 422; 
Brotherhood of Locomotive Firemen and Enginemen v. St. Louis 
& S. F. R. Co. 2 Mo. P. S. C. R. 560, P.U.R.1915F, 489), and 
its powers are defined by the law of its origin. The Commission 
must decide this cause from the evidence and the facts that are 
applicable to said cause and it can not be governed by the terms 
of said contract. Having accepted the order of the Commission 
in Mo. P. S. C. Case No. 1978, 7 Mo. P. S. C. R. 582, P.U.R. 
1919F, 599, where the justice of defendant’s claims were recog 
nized and the rates were raised above those set out in the contract, 
the defendant company should not now be found to complain 
when the Commission, in its efforts to render justice to the con- 
sumers, is forced for the second time to disregard the terms of 
the contract. 

|5-7| The Commission finds from the evidence that the de- 
fendant voluntarily signed an agreement to furnish water to 
the complainant. Having entered the field there was placed 
upon it by law the obligation to give adequate service (§ 10477 
Revised Statutes of Missouri 1919, Banks Commercial Club v. 
North Coast Power Co. (Or.) P.U.R.1924B, 70; Re Canon- 
Reliance Coal Co. (Colo.) P.U.R.1922B, 139). The evidence 
further shows that the service has proven inadequate to serve 
the growing needs of the complainant city. Adequate service 
is as much a corollary to fair rates of return as is the right 
to demand a fair rate of return for service rendered. (Re Mil- 
waukee Electric R. & Light Co. (Wis.) P.U.R.1920A, 361). 
The Commission is, therefore, of the cpinion that the defendant 
should take immediate steps, either by the installation of a 
booster pump or by the laying of a larger or separate pipe line, 
to serve the present and growing needs of the complainant city. 
The Commission is of the further opinion that the defendant 
should take such immediate action as will relieve the complain- 
P.U.R.1928B. 
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ant of further expense in the operation of said complainant’s 
booster pump. 
An order in keeping with the above will issue. 


Brown, Chairman, Ing, Calfee, Commissioners, concur; 
Hutchison, Commissioner, absent. 


NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS. 


JOHN J. SULLIVAN 
v. 
ROCKLAND ELECTRIC COMPANY. 


Rales — ‘‘Reom rate’’ demand charge — Electricity. 

1. The “room rate” demand charge may be sustained as an endeavor 
to measure the demand element in the cost of operation by some simple 
and easily understood rule and to distribute the cost of extra equip- 
ment used during peak demand equitably among such consumers as 
make the most use of such equipment, p. 202. 

Discrimination — Rates — Prejudice to a few for greatest good — 
Electricity. 

2. The prejudice to a small group of consumers necessarily result- 
ing from a rate schedule effecting the consolidation of two or more 
classes of service should not be allowed to stand in the way of an other- 
wise desirable form of rate schedule where it is not unreasonable and 
beneficial to the large majority, p. 203. 

Rates — Reasonableness — Burden of proof — ‘‘Room rate’’ demand 
charge. 

3. Protestant against a “room rate” demand charge for electric 
service did not sustain the burden of proof to support his contention 
that rates were misleading, inequitable, and discriminatory where only 
24 consumers had higher bills as against about 4,000 benefited by the 
change, p. 203. 


[December 1, 1927.] 


Comptarint of consumers against the adoption of a_“room 
rate’’ demand charge for electric service; dismissed. 

Appearances: John J. Sullivan for petitioner; Robert Carey 
for respondent. 

By the Board: Mr. Sullivan addressed a communication to 


the Board formally protesting against the new schedule of rates 
P.U.R.1928B. 
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recently tiled with the Board (proposed to become effective No- 
vember 1, 1927) on the ground that said schedule is founded up- 
on an arbitrary and unreasonable basis and that the rates pro- 
posed to be charged under it are misleading, inequitable, and dis- 
eriminatory. 

The company’s new schedule of rates entitled Service Classifi- 
cation No. 1, applicable to yearly service in private residences 
only for lighting, heating, cooking, motors of 2 horsepower or 


less, is as follows: 


First 5 kw. hrs. per room per month .............. 13¢ per kw. hr. net 
Next 3 kw. hrs. per room per month .............. 10¢ per kw. hr. net 
Over 3 kw. hrs. per room per month .............. 4¢ per kw. hr. net 


Minimum monthly bill $1. 

In support of his complaint Mr. Sullivan testified that the new 
rate was discriminatory for the reason that fur a given consump 
tion a eustomer with a small number of rooms would have smaller 
blocks at the 13 cent and 10 cent blocks than would the customer 
with a large house, and claimed that a schedule based on floor 
area would be more reasonable. 

The complainant submitted Exhibit P-1, prepared by the 
Rockland Electric Company which shows the cost of service 
to him at his residence under the old schedule cn a partly esti- 
mated basis, and under the new schedule on the basis of a resi- 
dence containing from six up to twelve rooms, inclusive. The 
cost under the old schedule for the year ending September, 1927, 
would be $112.05. The company’s “real estate count” of the 
rooms in Mr. Sullivan’s residence was seven, for which the an 
tual comparable bill would be $107.49. 

[f all costs of an electric company acerued in strict proportion 
to the number of kilowatt hours consumed, the complainant’s 
contention might be reasonably maintained, but costs do not ae- 
erne in this way. 

[1] Capacity or demand costs vary with the demand each cus 
tomer makes on the plant and system of the company with due 
"¢ vard to diversity of use, but do not vary in proportion to eur 
rent used. These costs are ineurred by the company whether 
the customer used the capacity devoted to his use one day or three 
hundred sixty-five days a year. Nearly all electricity now dis- 
tributed for sale for residential and commercial use is alternat- 
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ing current and cannot be stored. For this reason the utility 
must have equipment to meet the instantaneous demands for eur- 
rent. If the customer makes a short-time use of this equip- 
ment to supply his demand, this carrying costs must be dis- 
tributed over a relatively small number of units (kilowatt hours) 
of electricity and the resulting average rate, to be compensatory, 
must be high. Conversely, if the customer makes long hour use 
of such equipment his average rate is and should be smaller by 
reason of the fact that the carrying cost of equipment is dis- 
tributed over such larger number of units used. This is funda 
mental and reasonable. The filed schedule attempts to measure 
this demand on the basis of the average residential occupied 
room. 

The rate questioned by the complainant is the result of an 
endeavor to measure the demand element above referred to by 
some simple and easily understood rule. The reasonableness of 
this form of rate was approved by this Board in Re Shapiro, re- 
vised schedule of rates for electricity of the Consolidated Gas 
Company of New Jersey (XI N. J. P. U. C. R. 133, especially 
p. 136, P.U.R.1923E, 116); vide also Re Minimum Monthly 
Charge for Lighting Service (I N. J. P. U. C. R. 235, 239) as to 
basis for rates. The United States. District Court for Western 
New York has just handed down a decision in United States 
Light & Heat Corp. v. Niagara Falls Gas & E. L. Co. 23 F. (2d) 
719, P.U.R.1927E, 749, holding in substance that a gas company 
has a constitutional right to furnish service at fair rates and that 
its consumers have a constitutional right to be served at fair 
rates; that a rate schedule which permits a certain group of con- 
sumers to be charged more than their just cost of service is unfair 
discrimination against them; that a flat or straight meter rate is 
condemned. 

(2, 3] In any revision of rate schedules, especially when such 
schedules effect a consolidation of two or more classes of service 
into one schedule, there may be some customers who suffer preju- 
dice thereby, but if this prejudice be not unreasonable and the 
vreatest good is afforded to the greatest number, such preju- 
dice should not stand in the way of an otherwise desirable form 


of rate schedule. In this particular instance the testimony in- 
U.R.1928B. 
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dicates that but 24 customers will have higher bills while up- 
wards of four thousand will be benefited by composite reduction 
in charges approximating $20,000, and that costs are reasonably 
allocated. A// customers taking lighting service alone will have 
decreased bills. 

In the Board’s opinion, Mr. Sullivan has not sustained the 
burden of proof to indicate the contention that the rates under 
the schedule complained of are misleading, inequitable, and dis- 
criminatory. 

The Board, therefore, finds and determines that the complaint 
with respect to the schedule complained of should be and is here- 


by dismissed. 
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BOROUGH OF KNOXVILLE 
; v. 
SOUTH PITTSBURGH WATER COMPANY, 


[Complaint Docket No. 6257.) 


BOROUGH OF GREEN TREE 
v. 
SOUTH PITTSBURGH WATER COMPANY. 


[Complaint Docket No. 6278.] 


BOROUGH OF MOUNT OLIVER 
v. 
SOUTH PITTSBURGH WATER COMPANY. 


[Complaint Docket No. 6279.] 


BOROUGH OF DORMONT 
v. 
SOUTH PITTSBURGH WATER COMPANY. 
{Complaint Docket No. 6280.) 
P.U.R.1928B. 
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BOROUGH OF CARNEGIE 
v. 


SOUTH PITTSBURGH WATER COMPANY. 
[Complaint Docket No. 6282.] 
BOROUGH OF CARRICK 
v. 
SOUTH PITTSBURGH WATER COMPANY. 
[Complaint Docket No. 6285.] 
CITY OF PITTSBURGH 
Vv. 
SOUTH PITTSBURGH WATER COMPANY, 
[Complaint Docket No. 6286.] 
BOROUGH OF CRAFTON 
v. 
SCUTH PITTSBURGH WATER COMPANY, 


SOL 


SOI 


.. 1928 


[Complaint Docket No. 6258.] 


BOROUGH OF INGRAM 
Vv. 
"TH PITTSBURGH WATER COMPANY. 
[Complaint Docket No. 6289. ] 
BOROUGH OF OVERBROOK 
v. 
1TH PITTSBURGH WATER COMPANY, 
[Complaint Docket No. 6290.] 
J. RHODES MILLER 
v. 
‘TH PITTSBURGH WATER COMPANY, 


[Complaint Docket No. 6291.] 
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TOWNSHIP OF MIFFLIN 
v. 
SOUTH PITTSBURGH WATER COMPANY. 


{Complaint Docket No. 6292.] 


BOROUGH OF BRENTWOOD 
v. 
SOUTH PITTSBURGH WATER COMPANY. 


[Complaint Docket No. 6293.] 


BOROUGH OF ROSSLYN FARMS 
v. 
SOUTH PITTSBURGH WATER COMPANY, 


[Complaint Docket No. 6294.] 


H. H. WOLFE 
v. 
SOUTH PITTSBURGH WATER COMPANY. 


{Complaint Docket No. 6295.] 


BOROUGH OF BRIDGEVILLE 
v. 
SOUTH PITTSBURGH WATER COMPANY. 


[Complaint Docket No. 6298.] 


Valuation — Bond discounts — Brokerage — Construction. 

1. The entire amount of bond discount and brokerage should not 
be permitted to be capitalized on the books, but the proportion of such 
discount and brokerage which the construction period bears to the life 
of the bonds should be capitalized in the same way as interest during 
construction, and the balance should be amortized out of income during 
the life of the bonds, p. 210. 

Valuation — Property used and useful — Stand-by equipment — River 
crib for filtration plant. 

2. A river crib used by a water utility for the purpose of getting 
a clear supply of water from beneath the river bed, upon a showing 
that it had served its entire useful life, was included in the reproduc- 
tion cost estimate at a value of $5,000, over the objection of the 
utility that it was still theoretically useful at $37,322, the valuation 
of the Commission being for a second-hand facility, p. 211. 

?.U.R.1928B. 
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Valuation — Property not useful — Ash conveyor of water utility. 

3. The Commission excluded from the reproduction cost estimate 
of a water utility the value of an ash conveyor upon a showing that, 
owing to a change of plant routine, the appliance had been unused 
for six years, p. 212. 

Valuation — Rate making — Reproduction cost estimate — Modern 
construction economies. 

4. Any savings which would result from the use of less expensive 
construction under present day conditions should be reflected in the 
finding of fair value rather than in the reproduction cost estimates, 
which should include the cost of reproduction of a structure as it exists, 
p- 212. 

Valuation — Property useful — Parallel water mains — Competitive 
construction. 

5. Parallel water mains, although originally constructed by compet- 
ing utilities, were found sufficiently used by a utility possessing both 
systems as to be included in the reproduction cost estimate, p. 212. 

Depreciation — Accrued and visible deterioration — Water utility. 

6. Visible deterioration is not equivalent to the accrued deprecia- 
tion of a public utility and the practice of computing depreciation by 
including the expense of repairs obviously needed was disapproved as 
insufficient, p. 213. 

Valuation — Working capital — Methods of computing — Water 
utility. 

7. A water utility’s calculation of working capital based on aver- 
age cash on hand and accrued charges and credits for a period of one 
year and complaining ratepayer’s calculation of one month’s operating 
cost were both disapproved in the case of a water company collecting 
service charges in advance and metered charges quarterly, p. 214. 

Valuation — Working capital — Materials and supplies — Water 
utility. 

8. An amount of $40,000 was allowed as working capital to a water 
utility having a three-month operating expense of $110,000 but receiv- 
ing $70,000 from service charges paid in advance, in view of $24,766 
worth of supplies on hand, meter charges being collected quarterly, p. 
214. 

Valuation — Nonphysical elements — Cost of financing — Water 
utility. 

9. An item claimed by a water utility in the cost of financing was 
materially reduced where the company was not in fact financed on the 
basis of the plan claimed and the experience of the Commission indi- 
cated that the costs would not accrue to that extent, p. 214. 


Valuation — Going value — Measures — Development cost — Water 
utility. 
10. The developmental cost of the business is not equivalent to or 
synonymous with the going value of a public utility, the determination 
of which depends upon many circumstances, p. 214. 
P.U.R.1928B. 
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Return — Operating expenses — Payment to parent company — Water 
utility. : 

11. An increase in the administration charge by a parent company 
from 84 cents per consumer to 3 per cent of gross revenue resulting in 
an annual increase of $8,000 in the operating expenses of a water 
utility for the alleged purpose of dividing the charge among the con- 
trolled companies more equitably, was held not to yield sufficient ad- 
vantages to the local company to warrant the additional payment and 
the amount was disallowed, p. 216. 

Return — Operating expenses — Taxes — Water utility. 

12. The amount of taxes claimed by a water utility, including state 
capital stock tax and Federal taxes, was lowered by the Commission’s 
estimate, in view of the fact that such amount depended to some ex- 
tent upon the income of the company, p. 216. 

Depreciation — Annual depreciation — Water utility. 

13. An allowance for annual depreciation claimed by a water utility 
was raised by the Commission in view of the fact that the item had 
been based upon an estimate of accrued depreciation which had been 
disapproved and increased by the Commission, and the annual allow- 
ance was increased in proportion, p. 217. 

Return — Percentage allowed — Water utility. 

14. An increase of rates was allowed a water utility sufficient to 
yield a return of 7 per cent, p. 217. 

Return — Operating expenses — Cost of rate proceedings — Water 
utility. 

15. No allowance was made for the expense of a rate proceeding 
to a water utility where the services of a parent company in connection 
with the cost had been without charge and no testimony had been of- 
fered in support of the amount claimed, where additional revenues by 
way of rate increases prior to the proceedings had been sufficient to 
defray the expense, p. 218. 

Rates — Service charge — Water utility. 

16. Admitting the legality of the service charge, the Commission 
advised a consideration of the reduction of the charge, in view of con- 
siderable dissatisfaction among consumers who did not understand the 
justice of such basis of rates, p. 218. 


[November 21, 1927.] 


Comp aint of municipalities and ratepayers against increased 
water rates of respondent utility; complaint sustained and new 
schedule of tariffs ordered. 


3y the Commission: The present proceeding involves the 
rates charged by the South Pittsburgh Water Company under 
its tariff which became effective October 1, 1924. The respond- 
ent company supplies water to part of the city of Pittsburgh 
P.U.R.1928B 
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and to a large number of smaller municipalities adjacent there- 
to. The tariff under attack made increases in the metered rates 
with no change in the former service charges or other rates. Its 
effect. was to increase the annual cost of water from $16.60 to 
$19.60 to a consumer having a 32-inch meter on more than one 
eutlet and using 30,000 gallons per year, with further increases 
to larger consumers. 

Complaints were filed by various municipalities and individ- 
uals alleging that the rates were excessive, unjust, unreasonable 
and discriminatory. The respondent company in its answer 
denied these allegations and claimed that the new rates produced 
no more than a fair return upon the fair value of its property. 
Accounting and engineering investigations of the books and 
property of respondent company were made by representatives 
of the parties. 

The original company in the territory supplied by respondent 
company was the St. Clair Water Company which began opera- 
tions in 1895. As a result of the extensions by it, this com- 
pany came into competition with the Monongahela Water Com- 
pany. ‘To eliminate such competition the Chartiers Valley Wa- 
ter Company was incorporated in 1896 and acquired ownership 
of the distribution system of the Monongahela Water Company 
in the territory where competition existed and obtained a lease of 
the property of the St. Clair Water Company for nine hundred 
and ninety-nine years. In 1903 the Chartiers Valley Water 
Company was faced with a demand from its consumers for a sup- 
ply of filtered water. The company was unable to obtain the nec- 
essary money. Thereupon the South Pittsburgh Water Company 
and twenty-four paper companies were formed in the interest of 
the American Water Works & Guaranty Company, predecessor 
of the American Water Works & Electric Company, the present 
owner of the stock of these companies. The South Pittsburgh 
Water Company in 1904 obtained a nine hundred ninty-nine 
year lease of the property of the Chartiers Valley Water Com- 
pany, including its lease of the property of the St. Clair Water 
Company. In 1913 the Whitaker Water Company was organ- 
ized to supply Whitaker borough and has operated therein as a 
subsidiary of the respondent company. For the purpose of this 
P.U.R.1928B, 14 
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proceeding, its property and revenue have been treated as if it 
were an integral part of respondent. 

The territory served by respondent is known locally as “South 
Side” Pittsburgh. It consists of five wards in the city of Pitts- 
burgh and twenty boroughs and twelve townships south of the 
Monongahela river. The territory is a growing suburban terri- 
tory but is rugged and hilly. The territory served had a popu- 
lation of 157,294 in 1910 and 200,616 in 1920. There were 
12,919 consumers in 1910, 21,210 in 1920, and 26,700 in 1924. 

The source of supply of respondent is the Monongahela river 
from which water is pumped to a softening plant and a filter 
plant. After being filtered, the water is pumped directly into 
the distribution system. On the distribution system are six 
steel storage and distribution standpipes and a three million 
gallon stone-masonry reservoir. The filter plant has a total daily 
capacity of 20,000,000 gallons and is being operated at an aver- 
age of about 60 per cent of capacity. 

Respondent attempted to prove that the rates under attack 
produced no greater revenue than the company was entitled to 
receive. Various elements of fair value were introduced in evi 
dence and contested by the complainants. All of the estimates 
were based upon property in existence on March 31, 1926, im- 
mediately prior to the hearings. 

Phe respondent company had, on that date, outstanding bonds 


in the amount of $4,555,000, preferred stock having a par 





value of $706,000, and common stock having a par value of 
2,750,000 In addition, tirst mortgage bonds o vw (Chartiers 
Va ley Wate ( Ormpany i ti amount of $475,000 were out 
slulading Phe total par i all the securities is 83,46, ,000 
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systems, the proportion of such discount and brokerage which 
the construction period bears to the life of the bonds is capitalized 
in the same way as interest during construction, and the bal- 
anee is amortized out of income during the life of the bonds. 
Applying this method of calculation to this item of original cost, 


poo 
+ 


the Commission will include $33,700 for this purpose. With 
these and some minor adjustments, the Commission finds that 
the original cost, exclusive of working capital and going cost, is 
5,838,215. 

Estimates of historical cost were also offered in evidence. 
Respondent estimated that the historical cost was $5,797,641. 
This estimate was only slightly in excess of that of complainants 
and is accepted by the Commission. 

Both parties introduced in evidence estimates of reproduc- 
tion cost of the property on the basis of prices at December 31, 
1924. The final estimates, as revised at the hearings, covered 
property in existence December 31, 1924, with additions to 
March 31, 1926, at cost. Various corrections of the exhibits 
were made during the hearings and the final estimate of repro- 
dluetion cost new, exclusive of cash working capital, going value, 
and cost of financing of respondent, was $9,112,933, and of 
complainant was $8,211,545. The estimates of cost of the vari 
ous items as given by the respondent were generally based upon 
conditions in the locality involved and are in general accepted 
by the Commission. 

The cost of trench excavation, forming a considerable part of 
the total cost, was based upon the use of manual labor The 
complainants made some reference in the testimony to the saving 

such cost which could be obtained by the use of trenching 

whines No tes bron uw offered to show that the use of 
such machines ue practical under conditions existing im this 


territory, nor the amount of saving which could be seonred | 
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for a river crib which was formerly used by that company for 
the purpose of getting a clear supply of water from beneath the 
river bed. It also included an item of $37,322 for the cost of 
a pipe from this crib to its system. With the installation of the 
filtration plant the use of this crib was discontinued. Respond- 
ent claims that it is still useful for the purpose of getting water 
free from the cresote taste which occasionally occurs in the river 
because of the introduction of waste products from mills along 
its bank. This river crib had served its entire useful life. If 
respondent desires to resume its use for emergency purposes, it 
should be included in the valuation as a second-hand facility. 
The Commission will include it in the reproduction cost estimate 
at $5,000. 

[3] Respondent included an item of $4,827 for a Hagan Ash 
Conveyor, formerly used for removing ashes from the boiler 
room of its Becks Run Station. Due to a change in the manner 
of handling the ashes, this appliance has not been used since 1921. 
The Commission will not include it in the reproduction cost es- 
timate. 

[4] Respondent included the Crafton stone-masonry reservoir 
at $143,341. Complainants included this item at $50,000 which 
was based on the cost of constructing a concrete reservoir. 
Complainants claim that the reservoir would not today be repro- 
duced with the more expensive construction and that it should 
be included in the reproduction cost estimate at the amount 
which would actually be expended were a reservoir of equal 
capacity desired today. The reservoir was constructed in 1894 
and there is no evidence that bad engineering judgment was 
used in the selection of the type of construction. The repro- 
duction cost estimate should include the cost of reproducing the 
plant as it exists. Any savings which would result from the 
use of less expensive construction under present day conditions 
should be reflected in the finding of fair value rather than in 
the reproduction cost estimates. 

[5] Complainants claim that a deduction from the reproduc- 
tion cost estimate should be made because of the amount of 
parallel mains which exist in respondent’s system. These paral- 
lel mains occur chiefly because of the competitive condition which 
l’.U.R.1928B. 
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existed between the Monongahela Water Company and the St. 
Clair Water Company prior to the formation of respondent 
company. Respondent claims that such parallel mains as ex- 
ist are useful to their full extent. Regardless of the fact that 
they were originally installed for competitive purposes the rec- 
ord seems to support respondent’s contention and the amount 
involved is comparatively small. They will be included in the 
Commission’s estimate at their full reproduction cost. 

From all the evidence the Commission finds that the repro- 
duction cost new of respondent’s physical property on the basis 
of prices for the year 1924, with additions to March 31, 1926, 
is $8,990,000. 

Respondent estimated the reproduction cost at average prices 
for a 5-year period and a 10-year period prior to December 
31, 1924. No detailed estimate was given but the estimates 
were made by using index figures for costs as applied to the va- 
rious kinds of property in respondent’s plant. Its estimate for 
the 5-year period was approximately $300,000 greater and its 
estimate for the 10-year period approximately $500,000 less than 
the estimate based upon prices for the year 1924. 

[6] Both parties agreed upon the determination of accrued 
depreciation by using the observation method, but they differed 
widely in the result obtained by such method. The method used 
by respondent consisted of observation of the physical condi- 
tion of the property and measurements, where possible, of the 
amount of visible deterioration. Where no deterioration was 
visible, no depreciation was contained in the estimates. For in- 
stance, respondent claims that there is no visible evidence of 
the deterioration in its cast-iron pipes other than what can be 
removed by pipe cleaning, and estimates the depreciation at the 
cost of cleaning the pipe. It emptied its Crafton reservoir, 
which was constructed in 1894, and found that it was in good 
condition with the exception that a slight repair to its lining, 
was required, and estimated the depreciation at the cost of such 
repair. By the use of this method of computing depreciation 
the company estimated the depreciation in the entire property to 
be $693,964. Visible deterioration is not equivalent to the ac 
erued depreciation of a public utility property. The Suprem: 
P.U.R.1928B. 
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Court of the United States in Knoxville v. Knoxville Water 
Co, 212 U. S. 1, 13, 53 L. ed. 371, 29 Sup. Ct. Rep. 148, has 
said: “A water plant, with all its additions, begins to depre- 
ciate in value from the moment of its use.” The Commission 
finds that the accrued depreciation of respondent’s property on 
March 31, 1926, was $1,440,000. 

[7, 8] Respondent’s estimate included an item for cash work- 
ing capital of $110,000. This was based upon the average cash 
on hand and accrued charges and credits for a period of one year. 
Complainants’ estimate contained an allowance of $40,000 for 
this item which was based upon the estimated amount required 
to operate the company for one month. The Commission does 
not agree with either of these methods of determining the nec- 
essary amount of working capital. The respondent company col- 
lects its service charges in advance and its metered charges 
quarterly. It is obvious that sufficient working capital must 
be had for the purpose of meeting operating expenses during a 
3-month period. The cash outlay for operating expenses for three 
months will approximate $110,000. Against this it is esti- 
mated that approximately $70,000 will be received from service 
charge collections paid in advance. This leaves about $40,000 
to be otherwise provided for. The Commission, therefore, con- 
eludes that $40,000 cash working capital is a reasonable allow- 
ance, in view of the item of $24,766 representing the stock of 
materials and supplies included in the reproduction cost es- 
timate. 

{9} Respondent included an item at $391,651 for cost of 
financing. It based this upon a financing plan of 54 per cent 
bonds sold at 94} to the amount of 65 per cent of the value of 
its property ; 7 per cent preferred stock sold at 95 to the amount 
of 15 per cent of such value; and common stock sold at par in 
the amount of 20 per cent of such value. The company is not 
in fact financed on that basis and the experience of the Com- 
mission indicates that such charges would not accrue to the ex- 
tent claimed. The Commission will include in its estimates the 
sum of $250,000. 

(10| Respondent’s estimate included an item of going value 
‘1 the amount of $575,000. Complainants estimated this 
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amount at $330,000. The respondent’s estimate was based upon 
an estimate of developmental cost of the business. It assumed 
that a new plant constructed to serve this territory would 
acquire 41.3 per cent of its gross earnings the first year, 76.5 
per cent by the end of the second year, 95.3 per cent by the end 
of the third year, and 100 per cent by the end of the 4th year. 
On the basis of such earnings, respondent arrived at the present 
worth of the difference between the amount earned and a fair 
return upon the property in use. This amounted to $576,687 
The amount claimed by respondent is approximately 8 per cent 
of the fair value of its property and is approximately equiva- 
lent to the revenues for six months. The Commission does not 
agree that the developmental cost of the business is equivalent 
to or synonymous with the going concern value of a public 
utility property. The determination of such value depends upon 
many circumstances. In view of the history of the company, its 
method of operation, the character of its plant, its developmental 
cost, and other pertinent facts, the Commission finds that the 
respondent company has a going concern value, in addition to 
the value of the physical property, in the amount of $500,000. 

The elements entering into the finding of fair value described 
above may be summarized as follows: 


Outstanding securities (par value) ......... . $8,467,000 
Original cost (exclusive of cash working capital and going cost) 5,838,000 
Historical cost (exclusive of cash working capital, cost of finan- 
ee er ale eer eee ee _ 5,797,641 
Depreciated reproduction cost at December 31, 1924 | ee 8,340,000 
Depreciated reproduction cost at 5-year average prices ........ 8,640,000 
Depreciated reproduction cost at 10-year average prices ....... 7,840,000 


Complainants claimed that the fair value of respondent’s 
property is reduced because of an excessive pumping head to 
Chartiers Valley and by the existence of lean revenue districts 
in the territory served. No definite amount of money was claimed 
for these purposes. The Commission is not convinced that the 
lean revenue districts exist to any great extent or that their ex- 
istence in these growing communities adversely affects the value 
of respondent’s property. Concerning the alleged excessive 
pumping head, the record does not indicate that this is either 
unnecessary, improper, or imprudent, nor is the Commission 
convinced that the value of respondent’s property is affected 
P.U.R.1928B. 
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thereby. From a consideration of all the evidence and taking 
into consideration the fact that prices of many items in the 
cost estimates have decreased since 1924 and that such decrease 
will probably continue for the next few years, the Commission 
finds that the present fair value of respondent’s property is $7,- 
500,000. 

The operating expenses of respondent company, exclusive of 
taxes and depreciation for the past several years have been as 


follows: 


SR ore a Urea aca hare te Mate aleve a ecu ate es $268,445.90 
eee rere oem Pees Sore 356,127.77 
EL chant wks whe Me baw ethane eaaerere 305,295.97 
DEE Wi é.cio ocd euneeh est 3 ciceewereaen 3 






eee tS Ce ree eee re re 


Dy . Eek ee dda Pik ees advan ves ewes 3 
ee ee ee, | GE, Se 00 08nd e bas Wha ob ne Goo nahedee te 408,123.69 
ee SS OD 68 x5 bee oka bee docewoe eee sb aeee 419,746.00 


[11] Respondent estimated that its operating expenses for 
the ensuing year, exclusive of taxes, depreciation, and amortiza- 
tion of cost of this rate proceeding, would be $437,900. Part 
of the estimated increased expenses was due to an increase in 
the administration charge made by the American Water Works 
& Electric Company to the respondent company. This charge 
prior to January 1, 1926, was 84 cents per consumer. On that 
date, the charge was increased to 3 per cent of the gross revenues. 
This change in method of charging applied to all of the com 
panies controlled by the holding company, and was made for 
the stated purpose of dividing the charge among the companies 
on a more equitable basis. The result as applied to the re 
spondent company was to increase the administration charge 
approximately $8,000 per year. The evidence does not disclose 
what additional advantage the respondent company will re- 
ceive from the additional payment. The estimate by respondent 
also reflects the large increase in the cost of operation in 1925 
above what had been spent in previous years. The Commission 
is not convinced that the expenditures for this purpose will be 
us great as are estimated by the respondent. The Commission 
finds that the proper operating expenses of respondent company 
will amount to $426,000 per year. 

[12|} The amount of taxes claimed by respondent, exelusive 
P.U.R.1928B 
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of the state loans tax and a mortgage covenant is $62,499.33. 
These taxes include the state capital stock tax and Federal taxes. 
The amount of such taxes depends to some extent upon the in- 
come of the company. The Commission estimates the amount 
of such taxes at $62,000 per year. 

[13] Respondent’s estimate contained an item of $46,600 
for annual depreciation. Complainants’ allowance was $36,632. 
The amount claimed by the respondent was based upon the 
amount of accrued depreciation contained in its estimate. It 
stated that a depreciation allowance of .8 per cent of the value 
of its property would have produced a sum equal to the accrued 
depreciation which respondent had found on the basis of visible 
deterioration. The Commission has stated above that the amount 
of accrued depreciation is considerably in excess of the 
mount stated by the respondent and it follows that the annual 
allowance necessary for the purpose is also in excess of re- 
spondent’s claim. Considering this item in connection with its 
finding of accrued depreciation, the Commission finds that re- 
spondent company is entitled to an annual allowance for depre- 
ciation of $105,000. 

[14] The Commission finds that the fair return to the re- 
spondent company is 7 per cent of its fair value. The com- 
pany is, therefore, entitled to charge rates which will produce 


the following sum: 


tT POS CORE Of G7 FOG BOD onc. cccececcccccevocsccovcesesicewee $525,000 
OnePGEEND CUOMO © oo 4 sic:kicnie sve 0 He 646s lke abides dd adeswe cubs 426,000 
TRE: os dtd nswccdpniddiiscnsen veds ncet tv idesctee everieceken 62,000 
| PTE ITIP TET ae ee ° 105,000 

0 TARE VOL ANP OMe Pe ABTA Le Shee RLee $1,118,000 


The operating revenue reecived by respondent for the past 


few years Was as follows: 


1919 eT ee er TT eee $538,493.15 
BO oie 0's oteersbotectseseues che 
RRS cad «pe rerrpahiet wees > teresateh 678,984.26 
BI 60004,946.0 6695/6 Rn kas 0s nheen hes 723,312.69 
DN i Pale dis 60:38 cio bebe des etebebeen 807,153.47 
BEE: 255-630 6+ UMeerSerebateris caged 866,489.99 
TORr CG TG, TE Fe oo obs Seca secccsdesestesecssen< 1,047,398.13 
eae Cee RI Sia. Be a or 0x 6 nets beh kind an case Caeces the 1,079,103.22 


Part of the large increase shown for the vear ending Septem- 
ber 30, 1925, was due to the increased rates which went into 
P.U.R.1928B. 
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effect October 1, 1924. Disregarding this exceptional condition, 
it appears that there is a normal increase of approximately 
$50,000 per year in respondent’s revenue due to the normal in- 
crease in its business. This statement of operating expenses 
given above indicates that the increase in revenue is not accom- 
panied by an equal increase in operating expenses. The op- 
erating revenues for the year ending March 31, 1926, were 
$1,079,103.22. From a consideration of the evidence, includ- 
ing the character of the territory served, the Commission esti- 
mates that the operating revenues of the company at present 
are on the basis of $1,180,000 per year. 

[15] Respondent estimated that the expenses of the present 
proceeding would amount to $30,000 and claimed an allowance 
of $10,000 per year for three years to amortize this expense. 
No charge is made to the respondent company for the services 
of the officials and employees of the American Water Works & 
Electric Company in connection with this case, and no testimony 
was offered to support the estimate of $30,000. The revenues 
received since March 31, 1926, have probably been sufficient 
to take care of this item in its entirety. No additional allow- 
unce for that purpose will be made. 

The Commission having found that respondent company is 
entitled to rates which will produce an operating revenue of 
$1,118,000 and having estimated that the present revenues of 
the company are on the basis of $1,180,000 an order will issue 
requiring the respondent to file a new tariff, effective January 
1, 1928, on not less than five days’ notice to this Commission 
and the public, calculated to produce under present conditions 
an annual operating revenue not in excess of $1,118,000, ac- 
companied by consumer data sufficient to determine the effect 
of the new rate. 

[16] Complainants objected at the hearings to the service 
charge which is 50 cents per month for a §-inch meter with one 
outlet, 83 cents per month for a %-inch meter with two or more 
vutlets, and higher charges for larger meters. Although the 
courts and this Commission have frequently sustained the legal- 
ity of service charges when the basis thereof is reasonable, con- 
siderable dissatisfaction seems to be caused among consumers 
P.U.R.1928B. 
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who do not understand the justice of such basis of rates. The 
Commission suggests that respondent in filing this new tariff 
shall take into consideration the advisability of making a reduc- 
tion in this item of its tariff. 

An order will issue in conformity with this report. 





SOUTH DAKOTA BOARD OF RAILROAD COMMISSIONERS. 
RE NORTHWESTERN BELL TELEPHONE COMPANY 
et al. 

{Order F-1137.] 


Apportionment — Telephone companies — Terminal fees — Statutory 
maximum. 
A schedule of compensation for facilities furnished and services ren- 
dered in originating and terminating toll business should be based upon 
a commission per “sent-paid” and “received-collect” message instead 
of the uniform terminal fees, with a maximum of 5 cents for each 
message for incoming and outgoing toll messages, as provided by statute 
subject to change by the Commission. 


[November 22, 1927.] 


Appiication of telephone utilities for an order establishing 
a schedule of terminal fees for toll messages; schedule approved 
and present tariff discontinued. 

Appearances: A. J. McBean, Counsel, for the applicants; 
L. W. Kridler, Manager, for the Fulton Telephone Company ; 
Herbert Lound, Manager, for the Alpena Telephone Company ; 
J. E. Wilson, Manager, for the Loomis Telephone Company; F. 
Q. Alin, Manager, for the Fullerton Telephone Company; W. C. 
Harris, Manager, for the Citizens Co-operative Telephone Com- 


pany. 


3y the Board: In this case the Northwestern Bell Telephone 
Company and the Dakota Central Telephone Company filed a 
joint application furnishing as a part thereof certain informa- 
tion as to the manuer in which the toll business is conducted and 
alleging in part as follows: 

“That pursuant to the interpretation which has generally been 
placed on § 9796 of the Revised Code of 1919, the compensation 
which has been and is now being paid by toll line companies to 
P.U.R.1928B. 
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companies operating connecting exchanges is 5 cents on each 
incoming toll message and 5 cents for each outgoing toll message. 

“That the said compensation is unjust and unreasonable in 
the majority of cases, and that any uniform compensation which 
might be provided for originating and terminating toll messages 
would be unjust and unreasonable in the majority of cases for 
the reason that the amount of work performed by the exchange 
company necessarily varies with the character of the toll messages 
handled and with other variable factors. 

“That the present method of computing said compensation 
is detrimental to toll operating efficiency in that it generally 
requires the making of two toll tickets on calls originating or 
terminating at exchanges of the companies with which connection 
is maintained.” 

We are requested to order the discontinuance of the practice 
of charging for incoming and outgoing toll messages uniform 
terminal fees with a maximum of 5 cents for each message, and 
to order substituted therefor the basis of compensation in con- 
formity with a proposed schedule submitted with the application 
as follows: 

Proposed Schedule of Compensation. 

The commission determined in accordance with the following 
table will be full compensation for facilities furnished and serv- 
ices rendered in originating and terminating toll business. 


Average Revenue Commission per 

per “sent-paid” and “sent-paid” and 

“received-collect” Messages. “received-collect” 

Over But not Over Message. 

10.0¢ 12.5¢ éwswes ve Sebtnewsdeek swan cath 8.50¢ 
12.5¢ A ee ee eer ee 8.75¢ 
15.0¢ SE er a ae ne pene A an 9.00¢ 
7.5¢ Re rere rs pee tee 9.25¢ 
20.0¢ Re © (had WwredWab K6N de Eddie Sis <snied 9.50¢ 
22.5¢ OO Re re mer ny 9.75¢ 
25.0¢ a  ““s.cssheeebh ee vaet ors ee yee 10.00¢ 
27.5¢ 624" Wetnes 96 ew eee Reena eee 10.25¢ 
30.0¢ Dk . keigsee week aan eh hedaman bes On 10.50¢ 
32.5¢  .. arr idk oink lee Edie kh oie ba Otel 10.75¢ 
35.0¢ 8 EE ee eee ePRENES, Mis tI 11.00¢ 
37 .5¢ a ttvvswhvagsesaneentetoeseees 11.25¢ 
40.0¢ UN i alate nig ¥9%-4 bind whe aie ern gias Breed 11.50¢ 
12.5¢ St . seuhecmads ee 11.75¢ 
45.0¢ ., eer ere Sha te alae 12.00¢ 
17.5¢ Sl EE tice i eer ee 12.25¢ 
50.0¢ at, < Ce zs re 12.50¢ 
j2.5¢ eee eer 12.75¢ 
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The amount of commission payable each month for origi- 
nating and terminating toll business at a given exchange is deter- 
mined as follows: 

(a) Compute the average revenue per “sent-paid” and “re- 
ceived-collect”” message (not including messenger charges but in- 
cluding report charges). 

(b) Ascertain from the foregoing table the commission ap- 
plicable to such average revenue. 

(c) Multiply the number of “sent-paid” and “received-collect” 
messages by the commission so ascertained. 

The amount of commission due at each exchange at the 
end of each monthly billing period on the basis of the actual 
number of messages “sent-paid” and “received-collect” at that 
exchange during that period and on the basis of the average 
revenue per “sent-paid” and “received-collect” messages at that 
exchange during that period. If in any case the average revenue 
per message shall exceed 55 cents, the commission per “sent- 
paid” and “‘received-collect” message shall increase } cent per 
5 cents for the first 15 cents of such excess and } cent per 10 
cents for any remaining excess. 

Upon notice served upon each toll line and exchange com- 
pany operating in the state, the matter was set for hearing and 
heard at Mitchell. 

The applicants offered testimony tending to show that the 
cost incident to the handling of incoming toll messages at an 
exchange is materially less than the cost in connection with the 
handling of outgoing messages and contended that a regulation 
requiring the payment of compensation of a similar flat rate 
is unreasonable and unjust; that the application of the basis 
of compensation as outlined in § 9796 of the Revised Code of 
1919, from which we quote as follows: 

“That all terminal fees for incoming and outgoing toll 
messages shall be uniform and the maximum charge on each 
incoming or outgoing toll telephone message shall not exceed 5 
cents for any message originating or terminating in this state, 
unless otherwise ordered by the Board of Railroad Commis 


sioners,” 
P.U.R.1928B. 
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is not only unreasonable and unjust to the exchange company 
performing the terminal service, but is unduly and unnecessarily 
burdensome to both the toll line and connecting companies, in- 
asmuch as under that method of determining the compensation 
to be paid it is necessary that a complete record be made of in- 
coming as well as outgoing messages ; that if the proposed sched- 
ule of compensation is authorized, the delays, insofar as the mak- 
ing of “in” tickets and the cost thereof is concerned, will be 
eliminated ; and that while formerly the two-ticket method was 
in effect generally, the situation during recent years has com- 
pletely changed and at the present time the one-way method has 
been generally adopted and is in effect in all of the states served 
by the applicants except in South Dakota where the flat statu- 
tory maximum rate has been observed. The witnesses for each 
of the applicants submitted figures to show that the compensa- 
tion that would be paid to the exchange companies maintaining 
toll line connections with the applicants in the state of South 
Dakota would be greater than the compensation paid to such 
exchange companies upon the present or statutory basis. How- 
ever, those witnesses testified that the increased compensation 
was justified and that the toll companies’ net revenue would 
not be materially affected because of the decrease in operating 
costs and that the betterment of the service that would result 
would prove of value to both the toll line and exchange com- 
panies. 

I. S. Burnett, manager of the Armour Telephone Company 
and president of the South Dakota Telephone Association, testi 
tied as follows: 

“Q. You are manager of the Armour Teleplione Company ¢ 

A. Yes sir. 

Q. That is a connecting company of the Dakota Central ? 

A. Yes sir. 

Q. What has been your experience with the two-ticket method 
of handling incoming calls? 

A. I have done a little operating and ever since I learned 
they were using the singleticket method I have been- anxious 
to have it at Armour. I could see what saving in circuit and 
operating time it would give. Personally I think it is a crime 
P.U.R.1928B. 
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to make both tickets. I think there could be so much quicker 
service given on single tickets that if the public realized it they 
would demand that the two-ticket method be abolished. 

Q. You think it would be a distinct advantage to go on the 
single-ticket method ? - 

A. I do. 

Q. The only reason you know of for not doing so is the statu- 
tory basis of compensation ? 

A. That is the only thing. I have written the Dakota Central 
asking if the in-ticket couldn’t be eliminated. 

Q. How large an exchange have you at Armour? 

A. About 600 phones. 

. That includes service stations ? 

A. Yes sir. We have about 300 city phones. Our operators 
are very busy at the busy hours and in our case if we could 
eliminate those in-tickets it would be a great help. 

Q. Do you think that would apply to others ? 

A. I think it would. I think the only stations that favor the 
retention of the two-ticket method would be those that have all 
kinds of time to make in-tickets which we haven't. 

Q. There are some that because of tratlic conditions the pro- 
posed scheme would give them a little less compensation and that 
might be a motive ? 

A. I presume that is the only one. 

Q. Have you made any study as to what the Armour situation 
would be? 

A. Yes sir. We would get more under the new schedule than 
the old, but I would state that if we got less I would still be 
in favor of it because the operators are heavily loaded. 

@. Would there be much increase ¢ 

A. About $10 per month.” 

Representatives of certain exchange companies appeared and 
testified to the effect that while it might be a fact that the 
total compensation paid for terminal service by the toll line com- | 
panies would be greater under the proposed method than paid 
under the application of the statutory rate, the actual compensa- 
tion that they would individually receive would be less; that 
this more or less unusual situation would be brought about be- 
P.U.R.1928b, 
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cause of traffic conditions such as a preponderance of short haul 
business or a relatively large number of incoming calls compared 
with outgoing calls. For instance, it appears that at these ex- 
changes a large proportion of the business is short haul and 
much of that business carries a ten-cent rate of which the toll 
line company under the present basis receives nothing for the 
line haul, while if the proposed basis were made effective the 
toll company would receive 14 cents for the line haul. 

The protestants appear to base their opposition to the applica- 
tion solely upon an objection to any reduction in the compen- 
sation received. They do not propose any method for adoption 
that would protect their revenues and permit of the elimination 
of the higher costs or that would permit of the improved service 
that it is claimed will result if the applicants’ proposal is au- 
thorized. 

Upon the entire record, we are of the opinion and find that 
the establishment of a method under which operating conditions 
may be improved and the cost thereof reduced and a more equita- 
ble basis of compensation established than results from the ap- 
plication of the maximum statutory rate covering the compensa- 
tion to be paid for originating and terminating toll messages 
will be in the public interest and that ¢he establishment of the 
proposed schedule of compensation will tend to that result. We, 
therefore, conclude that an order should be entered requiring 
the discontinuance of the practice of charging for incoming and 
cutgoing toll messages, uniform terminal fees with a maximum 
of 5 cents for each message and that there be substituted therefor 
the basis of compensation as applied for herein, said basis to 
become effective on and after January 1, 1928, and to remain 
in effect until changed or modified by order of the Board. 
P.U.R.1928B. 
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VERMONT PUBLIC SERVICE COMMISSION, 


RE F. A. AND EDGAR A. JEWETT. 
[No. 1120-G.] 

RE VERGENNES POWER COMPANY. 
[No. 1269.] 


Service — Discontinuance — Admission of inadequate street car serv- 
ice — Bus application. 

1. By filing an opposing application for a certificate to operate 
motor busses over substantially the same territory served by its street 
cars an interurban railway company was held to admit the force of the 
position taken by another applicant for the same certificate that the 
street railway service was inadequate, p. 226. 

Certificates of convenience and necessity — Preference between ap- 
plicants — Motor utility. 

2. The application of a motor utility operator already successful 
in other territory to substitute his service for that of an interurban 
railway company, proven to be inadequate, was preferred to the appli- 
cation of the railway company itself to substitute busses over its own 
lines, p. 226. 

Monopoly and competition — Inadequate service as reason for per- 
mitting — Street railways. 

3. Service to the public is of first importance and considerations 
looking towards the protection of a transportation monopoly which has 
not rendered adequate service should not be accorded any great weight 
on an application by another carrier for authority to serve, p. 227. 

Crossings — Protection of street railway and bus intersections — 
Abandoned service. 

4. A rule of the Commission, governing the operation of motor 
busses and prohibiting the stopping of a bus for the exchange of pas- 
sengers near any designated stopping place of an electric railroad, was 
not applied to the licensed operations of a motor utility between cities 
or wherever they intersected the tracks of an interurban railway whose 
service had been proven inadequate, the regulation of such matters 
being left to city authorities, p. 228. 


[October 27, 1927.] 


AppiicaTion of a motor utility for a certificate of public 
good ; approved. 

Appearances: W. N. Theriault and S. Hollister Jackson, 
for F. A. Jewett & Son; E. M. Harvey, for Vergennes Power 
Company; H. C. Shurtleff, for Montpelier & Wells River Rail- 


road; Mr. Frank L. Small, Mayor, for the city of Barre. 
P.U.R.1928B. 15 
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By the Commission: October 16, 1925, when it was gener- 
ally understood that the electric railroad between Barre and 
Montpelier was about to discontinue operation, petitioners Jew- 
ett filed their application for a public good certificate to operate 
motor busses between these cities, a distance of about six miles. 

Later in the fall of 1925, the Vergennes Power Company, a 
Vermont corporation, purchased the trolley line and equipment 
and has operated the same to date under new franchises. 

April 29, 1926 petitioners Jewett filed an amended petition 
to operate busses on the following streets in the city of Barre: 
Washington, Nelson, Tremont, Elm, Summer, Maple avenue, 
Seminary, and North Main street to the city limits and on the 
following streets in the city of Montpelier: river to Pioneer, 
Berlin, East State, College, Emmons, Main, Spring, Elm, and 
State streets. 

May 7, 1926 Vergennes Power Company filed its application 
for a public good certificate to operate busses in Barre and 
Montpelier over loop routes substantially similar to the routes 
indicated. above in the amended petition of Jewett. 

No motion was made by counsel for either petitioner to ad- 
vance the cases to hearing until August 10, 1927. 

[1, 2] On October 25, 1927, the second day of the hearing 
on these petitions, the Vergennes Power Company filed its 
umended petition for a public good certificate to operate motor 
busses between the cities of Barre and Montpelier and through 
the town of Berlin in addition to the loop routes in these cities 
covered in its original petition. 

On all the evidence presented we find that the Vergennes 
Power Company has completely failed in furnishing to the pub- 
lie a proper and adequate transportation trolley service between 
the cities of Montpelier and Barre, that the track is out of repair 
to such an extent that its operations are unsafe, and that the 
¢ars do not run on schedule time. The testimony was all one 
way to the effect that the service of the trolley line was inade- 
quate in meeting the reasonable demands of the traveling public, 
the Vergennes Power Company offering no evidence in explana- 
tion of this breakdown in service. By filing its application to 
run motor busses between these cities, the Vergennes Power 
P.U.R.1928B. 
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(‘ompany admits the force of the position taken by witnesses 
for the petitioners Jewett. The issue, therefore, resolves itself 
into the simple question: which petitioner is best qualified to 
render an adequate bus service? On the record we are com- 
pelled to Lold in favor of the petitioners Jewett, who for the 
past seven vears have been operating busses successfully be- 
tween Barre and Burlington, and against the Vergennes Power 
Company, which has only recently become a reluctant convert 
to the bus idea. 

Since the enactment of NoM#74 of the Acts of 1925 confer- 
ring upon this Commission broad powers of regulating motor 
busses, in an endeavor to protect this trolley road from bus com- 
petition, we prohibited the petitioners Jewett from competing 
with this railroad in carrying local passengers between Barre 
and Montpelier on the through bus operations between Barre 
Burlington. Notwithstanding this protection afforded the trol- 
ley line, its service has failed to improve. 

[3] The decision of this Commission in Nos. 1234—-A and 
1246—A, petitions of William S. Appleyard and Burlington 
Traction Company (P.U.R.1927D, 692, 695) re motor bus op 
crations on North avenue in Burlington, April 25, 1927, is 
pertinent to this case. In that case we said: “It is not to its 
credit as a public servant that this company (the Burlington 
Traction Company) needed the spur of the Appleyard hearing 
to make it give ear to the necessities for bus service on North 
avenue. In matters of this kind and on the record of this case 
and of this company, we are of the opinion that service is of 
first importance and that considerations looking towards the pro- 
tection of a transportation monopoly which has refused to render 
adequate service should not be accorded any great weight.” We 
are, therefore, of the opinion that the public good will be no 
longer promoted by a further prohibition on petitioners Jewett 
against transporting local passengers between Barre and Mont- 
pelier. 

There is no question in our minds that the public good will 
be best promoted by allowing the petitioners Jewett to operate 
busses on the loops above described.in the cities of Barre and 
P.U.R.1928B. 
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Montpelier in conjunction with the Jewett busses between these 
two cities. 

The petitions of F. A. and Edgar A. Jewett are, therefore, al- 
lowed and the petitions of the Vergennes Power Company are 
denied. 

[4] No. 8 of the Rules and Regulations governing the opera- 
tion of motor busses prohibiting the stopping of a bus for the 
purpose of taking on or discharging passengers within 50 feet 
of a designated stopping place of an electric railroad shall not 
upply to Jewett’s operations within and between the cities of 
Barre and Montpelier or wherever they cross the company’s 
tracks. This is a matter for the city authorities to regulate. 
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RE DULUTH STREET RAILWAY COMPANY. 
[R-3439.] 


Valuation — Construction cost as capital charge — Rate base — Ma- 
terials and supplies. 

1. A charge may properly be made to fixed capital accounts on ac- 
count of the company’s funds being tied up in construction materials, 
but it would be an improper duplication of charges to patrons to in- 
clude materials and supplies, as such, in the rate base, p. 231. 

Valuation — Charges to capital — Purchase of competitor’s right as 
part of rate base. 

2. A charge under the title “Purchase Brown Bus Line Rights” 
was not considered an item properly to be included in fixing of value 
as a rate base where little or no equipment was purchased in this 
transaction, which amounted practically to a consideration being paid 
for a promise to discontinue competitive operation, p. 231. 

Valuation — Capital charge — Prospective viaduct construction. 

3. A proposed capital investment made necessary by a former Com 
mission order directing the construction of a viaduct over a crossing 
and apportioning part of the expense to a street railway, being a future 
matter concerning which there was considerable question 1s to the time 
when the construction would actually be made, was not considered a 
capital charge for the purposes of obtaining a rate base, p. 232. 

Return - Operating expenses — Payment to affiliated bus line. 

4. In determining normal operating expenses a further reduction 
was made to represent a year’s deficit of a bus line which a street rail- 
way company had agreed to reimburse, p. 233. 

P.U.R.1928B, 
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Depreciation — Retirement expense — Consumers’ advances — Street 
railway. 

5. A retirement expense of 2.5 per cent on the Commission’s valua- 
tion was believed to be an adequate charge against operations to give 
due recognition to consumers’ advances where the valuation represented 
an undepreciated value, and, therefore, included, to the extent of the 
retirement reserve, an investment made out of the advances by the con- 
sumers, p. 234. 

Rates — Reasonableness — Factors to be considered — Traffic re- 
striction. 

6. Rates of fare should not be established to produce theoretical 
returns when their practical application is likely to restrict traffic so 
greatly as to defeat their own purpose, p. 235. 





Street railways — Automobile competition — Street railway — Re- 
turn. 
Discussion of the precarious financial condition of street railways 
since the advent of the automobile, p. 235. 


[December 3, 1927.] 


AppricaTion of a street railway utility for increased fares; 
rates increased. 


By the Commission: In its petition, filed July 11, 1927, 
the Duluth Street Raihway Company represents that the peti- 
tioner is a corporation duly organized and existing under and 
by virtue of the laws of the state of Minnesota, and duly au- 
thorized and licensed to conduct a street railway business with- 
in the state of Wisconsin; that the petitioner now owns and 
operates an electric street railway in the city of Superior, under 
and by virtue of an indeterminate permit, under the provisions 
of § 193.35 of the Wisconsin Statutes. 

It is further represented that on October 23, 1922, petitioner 
applied to the Railroad Commission of Wisconsin for a valua- 
tion of its property and upon such application and petition hear- 
ing was had and the Railroad Commission found and determined 
the value of the property of petitioner used and useful in street 
railway service in the city of Superior as of December 31, 1922, 
to be the sum of $1,225,000. 

It is further represented that the Railroad Commission of 
Wisconsin, by its order made September 15, 1923, fixed and es- 
tablished the following rates of fare effective in the city of 
Superior, to wit: 


P.U.R.1928B. 
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A cash fare of 10 cents and a ticket rate of fare of five tickets 
for 30 cents, which ever since have been and are now the legal 
rates. Said rates of fare were fixed and authorized by the Rail 
road Commission of Wisconsin pursuant to an agreement be 
tween petitioner and the city of Superior and upon the under- 
standing that petitioner would give the said rates a fair trial for 
a sufficient length of time to develop with certainty whether or 
not they would produce revenue sufficient to pay operating ex- 
penses, including taxes and a reasonable and proper provision 
for depreciation, and also to provide an adequate and reasonable 
return on the reasonable value of petitioner’s street railway 
property. 

Petitioner contends that such rates of fare have been in 
effect since October 1, 1923 and that the revenues obtained 
since that date have been wholly insufficient to give it an adequate 
return on the value of its property, and under normal operating 
conditions with the enforcement of every possible economy will 
continue to be insufficient to the extent of actual confiscation 
of petitioner’s property. 

Petitioner prays, therefore, that the Railroad Commission find 
and determine, and by appropriate order, put into effect in the 
city of Superior such increased rate of fare upon petitioner’s 
street railway lines in said city as is found to be reasonable and 
as will be fair and adequate to the public and to petitioner. 

Hearing was held September 26, 1927 at Superior. There ap- 
peared on behalf of the petitioner Mr. Fridley of the law firm 
of Grace, Fridley & Crawford. Mr. L. R. McPherson, city at- 
terney of Superior, appeared on behalf of the city. During 
the hearing extensive and detailed data were presented as evi- 
dence by the company covering the company’s operations in both 
Duluth and Superior for the more recent years. 

In the Commission’s order of May 28, 1923, P.U.R.1923D, 
705, 736, fixing a rate base representing the fair value, cogni- 
zance was taken of all elements, which in its judgment must 
rightfully be considered in determining fair value. The follow- 
ing is a quotation from this order: 

“After a careful consideration of all the evidence in this case, 
and having in mind the law regarding valuations, as we under- 
P.U.R.1928B, 
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stand it, and having in mind, further, that this property is a 
going concern, it is our conclusion that a fair amount to be 
used as a rate base is $1,225,000 subject to adjustment for in- 
creases or decreases in the amount of property since December 
31, 1922.” 

This value includes the following allowances: 


Materials and supplies ............. Ce crereccccsecesoceeeen $30,330.00 
POMS MGI F526 0 saps sb cwcigne tee hh sane es peat Pehedse 9,670.00 


[1] In the presentation of its case the company has estimated- 
the requirement for materials and supplies to be $52,364.62 
Reference to the various operating and maintenance accounts 
leads us to conclude that such amount exceeds the value of ma- 
terials and supplies needed, except as considerable amounts might 
properly be carried for construction purposes. On construction 
work a charge may properly be made to fixed capital accounts 
en account of the company’s funds having been tied up in con- 
struction materials and it would be an improper duplication of 
charges to patrons to include construction materials and sup- 
plies, as such, in the rate base. We conclude that allowances 
made for materials and supplies in our decision of May ~ 19238, 
supra, are sufficient at the present time. 

[2] The net additions to property and plant from December 
31, 1922 to December 31, 1926, according to the company’s 
Exhibit No. 29 submitted at the hearing, amount to $73,098.68. 
In view of the testimony taken at the hearing and tending to show 
that the company has in general followed fair and accepted ac- 
counting standards in keeping record of capital additions, the 
Commission is inclined to accept, for the most part, the com- 
pany’s-statement of property and plant additions without audit. 
A question arises in connection with an item of $7,026.29 ap- 
pearing in the 1925 additions to capital under the account title 
“Purchase Brown Bus Line Rights.” Testimony shows that 
little or no equipment was purchased in this transaction which 
practically amounted to a consideration being paid for a prom- 
ise to discontinue operating in competition with the street rail- 
way. 

We do not consider this an item to be included in the fixing 
of value as a rate base. 

P.U.R.1928B. 
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(3| Petitioner claims that a further capital investment will 
be necessary as a result of the Railroad Commission’s order of 
June 23, 1927 ordering the construction of a viaduct over the 
Twenty-first street crossing and imposing upon the street rail 
way as its share of the cost of such construction, the sum of $20, 
200. In view of the fact that this investment lies in the future, 
und there is considerable question as to the time when the con- 
struction will actually be made, the Commission believes that 
for the purpose of the present case, this proposed investment 
should not be considered. 

After giving proper consideration to the valuation determined 
by the Commission as of December 51, 1922 and to net additions 
up to December 31, 1926 the Commission believes that for the 
purposes of this case a fair value of $1,291,075 will properly 
retleet the value of the property of the street railway company 
used and useful in the operation of its business at the present 
time, 

The following table shows the company’s statement of income 
for the vears 1925 to 1927 inclusive, as set forth in its exhibit 
No. 11 submitted at the hearing. 

P.U.R.1928B. 
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The Duluth Street Railway Company, Superior Division. 


Statement of Income Years 1925 to 1927, 


Last 4 Months of 1927 Estimated. 


Classification. 


Passenger revenue street 

re pate 101 
Passenger revenue — feeder 

busses ee er ey eee 
CRAFUGTOE GOES 260 s6cseness:s 103 
Beil POVOMUE 2. 220 <c0cis a 104 
Miscellaneous transportation 

revenue ....... “ uate 109 
Total revenue from transpor- 

Cate. ....<. . pata I 


Station and car privileges— 

street cars cm ; 110 
Station and car privileges— 

feeder busses . es 
Rent of equipment a 116 
Rent of buildings and other 


og | ae 117 
ee ee re 118 
ee rere 1119 
Total revenue from other rail- 

Way operations .. : II 
Railway operating revenues. . 201 

Way and structures ...... I 

re eer II 

... 2a aera Ill 

Conducting transportation IV 

Traffie ... = =< \ 

General and miscellaneous VI 

rransportation for invest- 

2 eee ye Vil 
Railway operating expenses... 215 
Net revenue—railway oper- 
ation . = ES 
Taxes assignable to railway 
GURREIONS 6. h.vccsdbdouns 215 
Operating income ...... ee I 
i red. ) 


Effective at the beginning of 


1925. 
$346,278.06 
101.25 
297.73 
575.00 


$347 252.04 


$2,409.74 


7.30 


749.80 


$350,502.35 


$47,588.80 
40,291.72 
34,266.23 
150,555.45 
545.20 
50,145.56 


*3.939.90 


$319,853.06 


$30,649.29 
14,687.71 


$15,961.58 


1926. 


$337,061.12 


51.25 


319.51 


940.00 


$338,371.88 


$2,472.08 


48.00 


2,122.61 


$4,647.04 


$343,018.92 


$50,183.22 
40,470.17 
34,066.06 
131.930.06 
329.16 


52,376.98 


*359.30 
$309,005.35 


$34,013.57 
15,331.09 


$18,682.48 


Inclusive. 


1927. 


$520,084.63 


4,247.76 
T0.75 
311.84 


$324,720.98 


$2,263.94 


76.00 
67.20 


2,213.25 





$40,991.29 
36,189.52 


533.898.09 
133,684.90 
$45.19 
67,217.98 
*571.20 
$311,716.37 
$17,667.16 


15,968.76 


$1,698.40 


the vear 1926 the method of ap- 


portionment between the Duluth and Superior divisions of the 


rates of car operators on the interstate lines of the company was 


changed. 


[4] Prior to 1926 the wages of car men of the Superior divi- 


sion running on cars going into Duluth was charged to the ex 


P.U.R.1928B. 
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pense of the Superior division and wages of car men of the Du- 
luth division running on cars going into Superior was charged 
to the expense of the Duluth division. Beginning with the 
year 1926 the wages of all such men have been charged accord- 
ing to the hours actually emploved in operation upon the re 
spective divisions. The above table, according to testimony, 
contains an overstatement of operating expenses for the year 
1925 amounting to $9,457.67 as a result of the incorrect method 
of apportionment of car men’s wages. In determining normal op- 
erating expenses a further reduction of the 1925 expenses should 
be made amounting to $4,305.09 representing the deficit for 
the vear of the Itasca Allouez bus line for which the street 
railway company had agreed to reimburse the bus company. 
(5 | Adjusted operating expenses before taxes but including 
depreciation would be $306,090.30 for the vear 1925. Operating 


expenses for 1926, amounting to $309,005.35 do not require 
adjustment, according to testimony. The 1927 statement of op- 
crating expenses includes $10,496.51 which represents expenses 
incurred in connection with the operation of “*feeder bus” serv- 
ice. ‘The Commission believes that for the purposes of this case, 
the statement of expenses during the year 1926 furnishes a fair 
basis for its computations. Retirement expense, amounting to 
#58,759.92 has been included in the statement of operating 
expenses. After giving due consideration to the fact that the 
valuation determined in this case represents an undepreciated 
value and, therefore, includes, to the extent of the retirement 
reserve, an investment made out of advances by the consumers, 
1 


it is believed that a retirement expense of 2} per cent on the 
Commission's valuation will be an adequate charge against opera 
tions and will give due recognition to consumers’ advances. 

A complete statement of the company’s operating expenses 


brietly would show the following: 


Operating expense (before depreciation and taxes) .......... . $270,245.43 
Retirement expense (23% of Commission’s valuation) ........ 32,275.00 
Taxes (1926 taxes) .. Sri Te Nee an tsar aie ai eset 15,331.09 

BOCRE CHOTOUINE CEOONOEE cocci ccccc ee cccscccceteciecces $317,851.52 


In order to provide an 8 per cent return on the company’s 
investment in property and plant as found by the Commission, 


P.U.R.1928B. 
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an additional revenue of $78,113 would be required, making 
the total revenue requirements of the company about $421,132. 
For a 6 per cent return the added revenue required would amount 
to about $63,000 and the total required revenue to about $396,- 
000, 

The company reports 5,355,282 revenue passengers during 
1926 approximately 95 per cent of which were ticket fares and 
only 5 per cent cash fares. 

The petitioner does not request the establishment of specific 
rates but requests the Commission to find and determine such 
increased rate of fare upon petitioner’s street railway lines in 
the city of Superior as is found to be reasonable and as will 
be fair and adequate to the public and to petitioner. While the 
Commission in many cases has indicated that a return of 8 per 
cent on the fair value of utility properties was not under the 
circumstances in the cases decided an unreasonable return, 
these holdings are not to be taken as necessarily meaning that an 
earning of 8 per cent should be provided for by the Commis- 
sion at all times under all conditions and for all utilities. 

|6] It has been generally recognized that the increasing pop- 
ularity of the automobile has furnished a very powerful compe- 
itor to the street railway company and has caused the latter much 
hardship and concern. Street railway companies do not enjoy 
the safety inherent in natural or guarded monopolies to the same 
extent that most types of public utilities experience this safe- 
guard. Theoretically a rate of fare may be designed which, 
assuming certain conditions and ratios to remain constant, would 
meet all operating expenses and provide a definite and predeter- 
mined return on the company’s investment. In actual practice, 
lowever, it has been quite definitely shown in numerous eases, 
that the assumptions that must necessarily be made in designing 
such a rate are not actually borne out. It would be compara- 
tively simple for the Commission to determine with the aid of 
data submitted with this case a rate of fare that in theory would 
provide whatever revenue requirements might be considered 
adequate. The Commission questions very seriously, however, 
whether any schedule of fares would produce an 8 per cent 
return of the value of this property. No purpose will be served 
P.U.R.1928B. 
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by establishing rates of fare to produce theoretical returns when 
their practical application is likely to so greatly restrict traitic 
us to defeat their own purpose. 

At the hearing the city attorney protested against the estab- 
lishment of any schedule higher than that in effect in Duluth. 
The record is silent regarding the company’s attitude toward 
the Duluth fares. The applicant does not suggest any definite 
schedule of rates and it is the opinion of the Commission that 
the Duluth fares should be made effective in Superior. 

The establishment of the Duluth fares results in a decrease 
in the cash fare from 10 cents to 8 cents and an increase in token 
fare trom 6 cents to 7 cents. In providing this schedule the 
Commission feels that the reduced margin between cash and 
token fares will tend to increase the ratio of cash fares to token 
fares. Should this ratio be increased from the present 5 per cent 
cash fares to the Duluth ratio of 15 per cent cash fares the 
average fare will amount to 7.15 cents. Under a 10 cent cash 
fare and 7-cent token fare, assuming the present ratio of cash 
to token fares to continue, the average fare would also amount 
to 7.15 cents.” Assuming that the Duluth fares will bring about 
a change in the ratio of cash to token fares in Superior cor- 
responding to the present ratio in Duluth, the reduction in the 
cash fare will not reduce the company’s revenue. 

The increase token fare shoula very materially increase the 
company’s revenue. While it cannot be shown that these rates 
will yield a full return on the company’s property under the 
present conditions, in all probability, they will more nearly ap- 
proximate the required revenue than higher rates that might 
unduly restrict traffic. 

After giving careful consideration to all the circumstances in 
this case it is the opinion of the Commission that a cash fare of 
8 cents and a ticket fare of 5 tokens for 35 cents will provide 
a reasonable schedule of fare for street railway service in the 
city of Superior. 

Therefore it is ordered that the applicant, the Duluth Street 
Railway Company, be and the same hereby is authorized to dis 
continue its existing schedule of rates for street railway service 
in Superior, in so far as they are atfected by this order and to 
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place in effect a cash fare of 8 cents and a ticket fare of 5 tickets 
for 35 cents. Rates as provided herein shall be placed in ef- 
fect for all service rendered on and after the first day of the 
month following the date of this order. 





ARKANSAS SUPREME COURT. 


ARKANSAS RAILROAD COMMISSION 
v. 
HARRY E. BOVAY et al. 
[No. 213.] 
(— Ark. —, 298 S. W. 331.) 
Rates — Jurisdiction of the Commission — Limited by statutory 
grant — Toll bridges. 

The Railroad Commission has no jurisdiction to entertain a peti- 
tion for the regulation of rates over a toll bridge which is not proven 
to have been taken over as a part of the state highway system where 
the law (Acts 1919, p. 411, amended by Acts 1921, p. 177) con- 


ferring jurisdiction on the Commission makes no mention of such situa- 
. 
tion. 


[October 10, 1927.] 


Surt by operators of toll bridge for injunction restraining the 
Railroad Commission from hearing a petition filed by county 
judge asking for regulation of toll bridge rates; injunction is- 
sued and affirmed on appeal. 

Appearances: H. W. Applegate, Attorney General, and John 
L. Carter, Assistant Attorney General, for appellant; George 
M. Gibson, of Walnut Ridge, and Charles B. Thweatt, of Little 
Rock, for appellees. 


Smith, J.: This case originated in the Pulaski chancery court 
on a bill for an injunction against the Arkansas Railroad Com- 
mission to restrain that body from hearing a certain petition 
tiled before it by J. C. Childers, county judge of Lawrence 
county, and other persons, asking the Commission to regulate 
and fix the tolls to be charged on a certain toll bridge spanning 
Black river on state highways Nos. 63, 67, and 25, at Pow- 
hatan, Lawrence county, Arkansas, on the grounds that the sched- 
P.U.R.1928B. 
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ule of rates fixed in the franchise under which the bridge was 
constructed is excessive and discriminatory, and that the coun- 
ty court of Lawrence county had no jurisdiction to fix the sched- 
ule of rates at the time it attempted to do so, as the Railroad 
Commission had sole jurisdiction of the subject-matter, and 
still has, under Act No. 571 of the Acts of 1919 (General Acts 
1919, p. 411), and Act No. 124 of the Acts of 1921 (Acts 1921, 
p. 177), respectively. 

Attached to the complaint as an exhibit thereto was the or- 
der of the county court granting the franchise to erect the bridge 
and to collect tolls thereon, the various items of which were 
specified. There was a provision in the franchise whereby the 
named tolls might be increased, if they were unremunerative, 
or, on the other hand, might be reduced if they were excessive. 

Notice was given by the Railroad Commission that a hearing 
would be had on the petition addressed to it asking a reduc- 
tion of the tolls, and the holders of the franchise appeared be- 
fore the Commission and made objection to the hearing on the 
ground that the Commission was without jurisdiction, which 
nfotion was overruled, whereupon this suit was begun to enjoin 
the Commission from proceeding. 

A demurrer to the complaint was tiled, which was overruled, 
and, the Commission refusing to plead further and electing to 
stand on the demurrer, the court entered an order restraining 
and prohibiting the Railroad Commission from hearing the 
petition for a reduction of tolls and from assuming any jurisdic- 
tion over or making any order regulating tolls on said bridge. 

The Railroad Commission excepted to this order and was 
granted an appeal to this court. The matter is now before us 
on a writ of certiorari which issued out of this court. 

The pleadings in the case raise the question of the jurisdiction 
of the Railroad Commission to regulate the tolls upon the bridge 
in controversy. 

It is the contention of the Commission that it has this juris- 
diction under the acts of the General Assembly above referred 
to, and that the recent opinion of this court in the case of Ful- 
ton Ferry & Bridge Co. v. Blackwood, — Ark. —, 293 S. W. 
2, is a recognition of this jurisdiction. 

P.U.R.1928B. 
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The Act of 1919 was amended by Act No. 124 of the Acts 
of 1921, entitled: 

“An act to amend Act No. 571 of the General Acts of the Gen- 
eral Assembly of the state of Arkansas, for the year 1919, en- 
titled: ‘An act to create the Arkansas Corporation Commis- 
sion and to define its powers and duties,’ approved April 1, 1919, 
and to regulate utilities and public service corporations and for 
other purposes.” 

The Commission asserts its jurisdiction to act under subsec- 
tion (A) of § 5 of the Act of 1921, which provides that: 

“The jurisdiction of the Commission shall extend to and in- 
clude all matters pertaining to the regulation and operation of 
(A) . . . toll beidges, ferries. . . .” 

This identical section of the act in question was construed 
by this court in the case of Gray v. Duffy, 152 Ark. 291, 238 
S. W. 60. The county court of Independence county entered 
an order fixing the rates of the tolls for the ferries in that coun- 
ty, and attempted to enforce these orders, whereupon certain 
citizens of that county brought an action in the chancery court 
to restrain the county judge from attempting to enforce the 
orders. A demurrer to this complaint was overruled, and the 
court made perpetual a temporary restraining order issued at 
the commencement of the action. 

In the opinion on the appeal it was said that: 

“The main question in the case is whether or not the power 
to fix ferry tolls is vested in the county court by the Consti- 
tution, or in the Railroad Commission by the recent statute 
creating that Commission. Act No. 124, Acts of 1921, p. 
177.” (Supra, at p. 293 of 152 Ark.). 

It was there contended that article 7, § 28, of the Consti- 
tution of 1874, which provides, “County courts shall have 
exclusive original jurisdiction in all matters relating to county 
taxes, roads, bridges, ferries, paupers, bastardy, vagrants,”’ 
ete., related only to jurisdiction to establish ferries and left 
the legislature free to provide any agency it saw fit to regulate 
rates, but in answering this contention it was said: 

“We do not agree to this interpretation of the constitutional 
provision, which in plain terms confers jurisdiction on the 
P.U.R.1928B. . 
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county court ‘in all matters relating to county taxes, roads, 
bridges, ferries,’ ete. This undoubtedly includes the regula- 
tion of ferry rates, because it is a part of the control of ferries. 
It was the plain purpose of the framers of the Constitution 
to place within the jurisdiction of the county court all con- 
trol and regulation of ferries. The jurisdiction was exercised 
by the county court, without objection, in the case of Coving- 
ton v. St. Francis County, 77 Ark. 258 [91 S. W. 186].” 
(Supra, at p. 294.) 

The decree of the chancery court was reversed and the cause 
remanded, with directions to sustain the demurrer to the com- 
plaint. 

That case is exactly in point here, as the word “bridges” 
immediately precedes the word “ferries” in the section of the 
Constitution quoted. 

The doctrine of that case was expressly reaffirmed in the 
case of White River Bridge Co. v. Hurd, 159 Ark. 652, 252 
S. W. 917, which case involved the tolls to be charged on a 
bridge instead of a ferry, as in the present case, and it was 
there said: 

“Under article 7, § 28, of the Constitution of 1874, the 
county courts of this state have exclusive original jurisdiction 
in all matters relating to county taxes, roads, bridges, ferries, 
ete. Under this provision of the Constitution the county courts 
have exclusive jurisdiction of the matter of building bridges over 
water courses. The legislature might authorize county courts to 
build such bridges at the public expense or it might authorize 
them to grant the privilege to any person or corporation to build 
a toll bridge in the county over any navigable stream or other 
water course, where it might be deemed necessary for the public 
convenience, and too burdensome to be constructed by general 
taxation. Wright v. Morris, 43 Ark. 193, and Gray v. Duffy, 
152 Ark. 291 [238 S. W. 60].” 

Appellant insists that the recent case of Fulton Ferry & 
Bridge Co. v. Blackwood, supra, is a. recognition of the au- 
thority of the legislature to create an agency which may regu- 
late tolls on bridges which are a part of the highway system, 
P.U.R.1928B. 
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and that the Railroad Commission is such an ageney and has 
had conferred upon it that jurisdiction. 

The complaint here under review does allege that the bridge 
in question supplies a link in certain highways, which had 
been designated as state highways, but it does not allege that 
the bridge has ever been taken over as a part of the state high- 
way system. The allegations are to the contrary, their pur- 
port being that certain persons are in charge of the bridge and 
are operating it as such under the franchise authorizing them 
so to do, and that petitioners before the Railroad Commis- 
sion allege that these private persons are charging excessive 
tolls, which the petitioners seek to have reduced. 

The Fulton Ferry & Bridge Company Case, supra, does hold 
that it is within the power of the legislature to grant to the 
State Highway Commission, or to any other state agency the 
rigikt to enter upon, take over, construct, improve, and repair 
any existing public highway as a part of the state highway 
system, and to construct, maintain, and repair any bridges 
thereon, so long as it does not involve the levying of a tax on 
the general public for such purpose, and that a bridge may 
be taken over and incorporated into the state highway system, 
although it was erected under a franchise from the county 
court, upon making compensation for any property so taken. 

We have here no such proceeding. There is no attempt to 
take over the bridge and incorporate it-into the state highway 
system. On the contrary, the attempt is on the part of an 
ager«y of the state to exercise a jurisdiction vested in the 
county court, which cannot be done according to the decisions 
of this court in the case of Gray v. Duffy, and White River 
Bridge Co. v. Hurd, supra. 

Appellee also insists that Act No. 135 of the Acts of 1927 
(Acts 1927, p. 452) repeals by implication so much of the 
Act of 1921 as attempts to confer jurisdiction on the Rail- 
road Commission to fix and regulate tolls on bridges, but as 
we have concluded that the power was never in fact conferred 
on the Railroad Commission it will not be necessary to con- 
sider any effect accomplished by the Act of 1927. 

The decree of the court below is correct, and it is, therefore, 
aftirmed. 

P.U.R.1928B. 16 
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NEW JERSEY SUPREME COURT. 


PASSAIC CONSOLIDATED WATER COMPANY 
v. 
BOARD OF PUBLIC UTILITY COMMISSIONERS. 
[No. 201.] 
(— N. J. L. —, 139 Atl. 324.) 


Gommissions — Power to regulate managerial questions. 

1. The right of utility regulation delegated to the Commission does 
not destroy the right of private ownership, and all the incidents there- 
to except in so far as may be necessary to curtail them to exercise prop- 
erly the power of regulation, remain with the corporation, p. 245. 

Accounting — Right to keep accounts — Incidents of private owner- 
ship. 

2. One of the rights incident to private ownership is the keeping 
of accounts, not solely for the purpose of establishing a basis for fix- 
ing rates, but for such other matters as appertain to the ordinary busi- 
ness of a utility corporation, p. 245. 

Commissions — Presumption as to the extent of powers. 

3. The presumption is that the power given to bodies for the regu- 
lation of utility companies does not extend beyond the express terms 
of the statutory grant, p. 245. 

Commissions — Jurisdiction and powers over the keeping of accounts 
— Independent account sysiem. 

4. The Board of Public Utilities under a law (§ 17, P. L. 1911, 
p- 378) providing that it shall have power to require every utility to 
keep intelligible accounts, has no authority to order the revision of 
the books of a company as to its capital account or to forbid it from 
setting up any other or different basis of fixed capital than that ap- 
proved by the Board, p. 246. 


[November 26, 1927.] 


Crertiorari by water utility to review order of Board of 
Public Utility Commissioners; order set aside. 

Appearances: Lindabury, Depue & Faulks and Osborne, 
Cornish & Scheck, all of Newark, for prosecutor; John W. 
Queen, of Jersey City, and Thomas Brown, of Perth Amboy, 


for respondent. 


Per Curiam: This case is before this court on a writ of 
certiorari. The writ brings up for review an order of the Board 
of Publie Utility Commissioners dated January 7, 1926, affect- 

U.R.1928B. 
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ing the accounts of the Passaic Consolidated Water Company, 
the prosecutor. The contents of the order will later be particu- 
larly mentioned. In order to understand the situation with ref- 
erence to the making of the order, it is necessary to review brief- 
ly certain matters relating to the prosecutor which occurred prior 
to the making of the said order of January 7, 1926, P.U.R. 
1926B, 193. 

The Passaic Consolidated Water Company is a consolidation 
of five companies known as the Acquackanonk Water Company, 
Kast Jersey Water Company, Kearny Water Company, Mont- 
clair Water Company, and Passaic Water Company. The ap- 
proval of this consolidation was made by the Board of Public 
Utility Commissioners on October 26, 1923. On March 7, 
1923, the Board had filed a decision allowing an increase in 
rates to the five companies. In the consideration of the rate 
question, the Board had fixed the value of the used and useful 
property of said companies at $11,500,000, of which $11,200,- 
000 was designated as fixed capital (that is, plant) and $300,000 
was working capital. The Board in its approval of the con- 
solidation directed that the books of the prosecutor should be 
opened on the basis of consolidated book costs as shown in an 
exhibit referred to in said proceedings as Exhibit P-2. This 
exhibit fixed the valuations of plant and working capital at the 
figures hereinbefore mentioned. 

The prosecutor opened its books on the basis of the consoli- 
dated book costs as of December 31, 1922, continued to the 
date of the merger, which was November 1, 1923. In the early 
part of the year 1924, the prosecutor rendered a report to the 
3oard covering its operations from November 1, 1923, to Decem- 
ber 31, 1923, on the basis indicated by the Board’s decision. In 
its annual report for the year ending December 31, 1924, the 
prosecutor used a different set of figures. The amount of fixed 
capital as of December 31, 1923, was entered as $23,170,398, 
and, after deducting depreciation reserve set up as a liability, 
it set up a net amount as fixed capital of $20,209,714. The 
prosecutor explained in its report that this higher figure was 
the result of an appraisement made by Nicholas S. Hill, Jr., an 
expert in the valuation of public utilities. 

P.U.R.1928B. 








244 NEW JERSEY SUPREME COURT. 


To these figures the Board objected. The result of its objec- 
tions was embodied in the order dated January 7, 1926, supra, 
which required the prosecutor (1) to reform and rewrite its 
books of account to conform with the Board’s decision of Octo- 
ber 26, 1923, approving the consolidation; (2) to modify its 
charges made for depreciation; (3) to rewrite its books of ac- 
count on said basis, and to submit to the Board for approval an 
amended annual report; (4) that, upon approval of such amend- 
ed annual report being had, the prosecutor should set up no 
other or different basis of fixed capital than that so approved. 

The writ of certiorari was allowed for the purpose of review- 
ing the validity of this order. The prosecutor contends that the 
issue is whether the Board can require a utility to enter ‘on its 
records and accounts as the value of its fixed capital a sum arbi 
trarily determined by the Board without hearing or proofs and 
which sum is proven to be substantially less than the fair value 
of such assets. The Board contends that the issue is whether 
the Board can require a utility to keep its books, records, and 
accounts according to the uniform system adopted by the Board 
so as to afford an intelligent understanding of the conduct of the 
business of the utility. 

The prosecutor alleges that it has in no way sought to use 
the higher valuation in connection with the rates charged or prop- 
erly chargeable by it, or as the basis for the issuance of securi- 
ties, or in any other matters over which the Board has juris- 
diction or supervision; that it claims the right to enter its as- 
sets on its records at their fair value; and that it cannot be law- 
fully compelled to enter them at a substantially less value arbi- 
trarily fixed by the Board. 

The Board contends that under the provisions of the Utility 
Act it has the power to make the order referred to, and that 
said order is lawfully within the powers of the Board to enact. 

The question presented seems to us to be somewhat academic. 
It nowhere appears in the record that the valuation placed upon 
its books by the prosecutor is sought to be used for any improper 
purpose. The Board defends its order, not because the valua- 
tion which it has fixed for rate-making purposes is likely to be 
lost either in its records or the records of the prosecutor, but 
P.U.R.1928B. 
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because it feels, as evidenced by the argument of its counsel, 
that the prosecutor seeks to condemn its power and authority. 

[1, 2] In disposing of this question, we will start out with 
the premise that the power of the Board is that of regulation and 
not of asphyxiation. The right to regulate a utility does not 
destroy the right of private ownership. All the incidents of own- 
ership, except in so far as it may be necessary to curtail them 
to properly exercise the power of regulation, remain with the 
corporation. If the order of the Board is arbitrary and unrea- 
sonable and beyond the powers given to it by the statute, it is 
void. It seems to us that one of the rights of private owner- 
ship is the keeping of accounts, not solely for the purpose of 
establishing a basis for fixing rates, but for such other matters 
as appertain to the ordinary business of a utility corporation. 
It owes to its stockholders certain rights that may require an 
entry upon its books of what it determines to be the fair value 
of its property. It must be recognized that when a Board is 
fixing a basis for rates it may perchance mistakenly undervalue 
the property of the utility or eliminate from the valuation ele- 
ments which in the past have required the expenditure of con- 
siderable funds. 

In ascertaining the income and excess profits upon which taxes 
have to be paid to the Federal government, for example, it is 
fair that the full value of the property should be used. To use 
it requires that such a valuation shall be entered on the books 
of account. In the event of the sale of any of the company’s 
property for which it has no longer use, there should be a record 
of the true value of such property. These illustrations might 
be multiplied. They are only used for the purpose of showing 
that in the conduct of the affairs of a corporation questions re- 
garding its property will arise which require that there be entered 
upon its books other entries than that of the valuation fixed 
by the utility board for rate-making purposes. 

[3] It is well settled that, when bodies are created for the 
regulation of utility companies, the presumption is that the 
power of regulation conferred does not extend beyond the ex- 
press terms of the grant. State ex rel. Major v. Patterson, 229 
Mo. 373, 129 8S. W. 888, 892. In Hackensack Water Co. v. 
P.U.R.1928B. 
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Publie Utility Comrs. 96 N. J. L. 184, P.U.R.1922C, 60, 65, 
115 Atl. 528, the court of errors and appeals said: 

“Tt was the intent of the legislature that the exercise of the 
powers should be controlled, not only by the statute itself, but by 
the settled rules and principles of the common law.” 

[4] The power which the statute gives to the Board and 
upon which the Board relies to sustain its order in the present 
case is found in § 17 of P. L. 1911, p. 378. It is in these 
words: 

“The Board shall have power, after hearing, upon notice 

to require every public utility as herein defined: 

“(d) To keep its books, records and accounts so as to afford 
an intelligent understanding of the conduct of its business and 
to that end to require every such public utility of the same class 
to adopt a uniform system of accounting. Such system shall 
conform, in so far as in the judgment of the Board is practica- 
ble, to any system adopted or approved by the Interstate Com- 
merce Commission of the United States of America. 

“(e) To furnish annually a detailed report of the finances and 
operations, im such form and containing such matters as the 
Board may from time to time by order prescribe.” 

“(£) To carry, whenever in the judgment of the Board it 
may reasonably be required, for the protection of stockholders, 
bondholders or creditors, a proper and adequate depreciation 
account in accordance with such rules, regulations and forms 
of account as the Board may prescribe.” 

We are of the opinion that the power given to the Board 
under these provisions of the statute is not sutticient to justify 
the order of January 7, 1926, P.U.R.1926B, 195. While there 
is ample authority to justify the provision that the prosecutor 
should adopt the uniform system of accounts prescribed by the 
board, yet we are of the opinion that such a provision does not 
justify the provision of the order requiring the rewriting of the 
books of the company as to its capital account, or that portion 
of the order which declares that no other or different basis of 
fixed capital shall be set up than that approved by the Board. 
It may well be that a Board could require an entry upon the 
Looks of a utility to the effect that on such and such a date the 
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valuation for rate-making purposes was found by the Board to 
be a specific amourt, but the order in the present case goes 
beyond that and is a prohibition that there shalk not be set up 
on the books of the company for any purpose whatsoever any dif- 
ferent basis of fixed capital than that which has been approved 
by the Board for rate-making purposes. This, we feel, transcends 
the power of the Board. 
The order is, therefore, set aside, with costs. 





NEW YORK COURT OF APPEALS. 


HARRY H. EVENS et al. 


v. 
PUBLIC SERVICE COMMISSION, SECOND DISTRICT 
et al. 


(246 N. Y. 224, 158 N. E. 310.) 


Rates — Power of legislature to control — Franchises — Street rail- 
way. 

1. Street railway franchises, whether granted by municipal opticn 
prior to the enactment of Article 3, § 18 of the State Constitution, or 
directly by legislative action, are subject to legislative regulation as 
to rates, p. 249. 

Commissions — Jurisdiction to relieve of franchise obligations — 
Electrification of street railway system. 

2. A street railway system composed of eight consolidated com- 
panies, seven of which had been granted franchises directly from the 
legislature prior to the enactment of the constitutional provision (Arti- 
cle 3, § 18) regarding the control of fares and the eighth of which had 
been restricted to a 5-cent fare in an original charter to operate horse 
and mule cars, was held, as a unit, to be subject to the control of the 
Public Service Commission as to the regulation of fares on the theory 
that the electrification of the line and the magnitude of expense and 
innovation incident thereto was in effect a consent by all parties to a 
new contract in which a 5-cent fare restriction was not incorporated, 
p- 249. 

Rates — Power of Commission to control — Waiver of franchise by 
municipality. 

3. A consent by a city to the extension of lines by its traction 
system management pursuant to certain laws (Chap. 565, Laws 1890, 
amending Laws 1892, Chap. 676) specifically reserving to the legisla- 
ture the right to regulate the fares of any railroad constructed and 
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operated under its provision is a waiver by the city of any right which 
it may have had to fare restriction prior to that time in original char- 
ters of the railway company, p. 253. 

(Pounp, J., dissents and Carpozo, C. J., dissents in part.) 


[October 4, 1927.] 


Appuication of the comptroller of the city of Binghamton 
and others in their individual and official capacity for a writ 
of prohibition against the Public Service Commission. Upon 
issuance of the writ in a lower court, the receiver of the Bing 
hamton Railway Company impleaded on appeal; order there 
upon reversed and motion for rehearing denied, and city comp- 
troller and others appeal to higher court; affirmed. For lower 
court decision see 214 App. Div. 122, 211 N. Y. Supp. 650. 

Appearances: John J. Irving, Corporation Counsel, of Bing- 
hamton (Herbert H. Ray, of Binghamton, of counsel), for ap- 


pellants; Thomas J. Keenan, of Binghamton, for respondent. 


Crane, J.: On December 6, 1901, the Binghamton Railway 
Company, of which the defendant (respondent) William G. 
Phelps is receiver, Was created by the consolidation of the Bing- 
hamton Railroad Company and the binghamton, Lestershire & 
Union Railroad Company. On March 31, 1894, the Court Street 
& East End Railroad Company and the West Side Street Rail- 
way Company were merged into and became owned by the Bing- 
hamton Railroad Company. On August 22, 1892, the Bing 
hamton Railroad Company was created by the consolidation of 
the Binghamton & Port Dickinson Railroad Company and the 
Binghamton Street Railroad Company. The Binghamton Street 
Railroad Company was created on May 24, 1890, by the con- 
solidation of the Washington Street & State Asylum Railroad 
Company, Park Avenue Railroad Company, the City Railway 
Company, and the Binghamton Central Railroad Company. 

The Binghamton Railroad Company, therefore, on and after 
1894, had gathered to itself and consisted of seven railroad com- 
panies. By taking in the Binghamton, Lestershire & Union Rail- 
road Company, the Binghamton Railway Company was the con- 
solidation of eight railroad lines operating within and about the 
city of Binghamton. In this opinion I shall speak of the Bing- 
P.U.R.1928B 
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hamton Railroad Company as the Binghamton, Lestershire & 
Union Railroad Company, operated outside the city, and its 
franchise is in no way involved in this proceeding. 

The receiver, above named, has applied to the Public Service 
Commission for permission to increase the rate of fare on the 
consolidated railroad. The special term granted a writ of pro- 
hibition, holding that the Public Service Commission had no 
power to regulate fares on the railroads in the city of Bingham- 
ton. The appellate division has reversed the special term and 
denied the application for prohibition. The powers of the Pub- 
lic Service Commission in this matter depend upon the nature 
of the franchises granted to these seven railroad companies and 
the subsequent action of the city authorities in modifying or 
abrogating their conditions. We will take them up one by one. 

[1, 2| The Park Avenue Railroad Company apparently has 
no franchise from the city, as it was built on a private right of 
way. 

The Binghamton & Port Dickinson Railroad Company re- 
ceived its franchise by a special act of the Legislature (Chap. 
501 of the Laws of 1868) and the amount of fare may, therefore, 
be regulated by the legislature, or the Public Service Commis- 
sion. 

The franchise granted to the West Side Street Railway Com- 
pany of the city of Binghamton, dated September 24, 1889, con- 
tained no condition or limitation as to fare. It contained the 
following provision: 

“Fifth. Such consent is given upon the express condition 
that the provision of the act of the legislature of the state of 
New York entitled ‘An act to provide for the construction, exten- 
sion, maintenance, and operation of street surface railroads and 
branches thereof, in cities, towns, and villages,’ passed May 6, 
1884, and the amendments thereto which may be pertinent here- 
to shall in good faith be complied with; also, the reasonabi 
ordinances and requirements of the city of Binghamton.” 

Chapter 252, § 15 of the Laws of 1884, being the act referred 
to in this franchise, fixed the rate of fare at 5 cents for one 
continuous ride. As to the franchise for this railroad, the rate 
of fare, being fixed by an act of the legislature, could be there- 
P.U.R.1928B. 
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after regulated by the legislature or the Public Service Com 
mission. 

The Court Street & East End Railroad Company resolutions 
or franchises, dated April 1, 1887, and May 10, 1887, granted 
consent to the construction and maintenance of the road ‘“‘upon 
the express condition that the provisions of law under which the 
company is incorporated which are pertinent to said consent shall 
be complied with.” No other reference is made to the rate of 
fare. The company was incorporated under Chap. 252 of the 
Laws of 1884, above referred to, and as the rate of fare was 
limited by § 13 of that chapter, the legislature thereafter had 
the power of regulation; so, likewise, the Public Service Com- 
mission. 

The Washington Street & State Asylum Railroad Company. 
—The franchise was by ordinance passed January 2, 1872, con- 
taining in § 5 thereof these words: 

“The company may charge and collect from any person on 
entering their cars or carriages, for riding any distance upon 
said road on the same continuous route, within the corporation 
limits, a sum not exceeding 5 cents.” 

Section 23 of the ordinance has this: 

“The restrictions, requirements, and regulations herein im- 
posed upon said railroad company as the condition of this grant, 
shall be imposed, and required of all railroad companies using 
horse or mule power, which may hereafter build, establish, or 
maintain railroads in other of the streets in the said city, and 
for such purpose this resolution is declared to be ‘an ordinance 
in relation to street railroads.’ ” 

As this franchise was granted prior to January 1, 1875, when 
$ 18 of article 3 of the state Constitution became effective, the 
regulation of fares upon the railroad was left subject to the police 
power of the legislature or the Public Service Commission. 

City Railway Company.—The resolution adopted by the com 
mon council of the city of Binghamton, March 17, 1884, giving 
to this company power to construct its road, subjected it “to an 
ordinance in relation to street railroads passed January 2, 1872.” 
This is the ordinance granting the franchise to the Washington 
Street & State Asylum Railroad, above referred to. 

P.U.R.1928B. 
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In 1872 the legislature had the reserved power to regulate 
the fares of street surface railroads. This ordinance or fran 
chise was to read as though that reserved power was a part of 
the franchise. When, therefore, this resolution relating to the 
City Railway Company made applicable to ordinance in rela 
tion to street railroads passed January 2, 1872, that ordinance 
must be taken with its limitations existing in 1872. At that 
time, the franchise fixing the fare at 5 cents was subject to modi- 
fication by the legislature. ‘Therefore the City Railway Com- 
pany’s franchise or rate of fare was subject to the power of the 
legislature or the Public Service Commission. 

In summarizing our previous decision, this court said in Peo- 
ple ex rel. Garrison v. Nixon, 229 N. Y. 575, P.U.R.1921A, 27, 
28, 128 N. E. 255: 

“We think that the following classes of franchises fall out- 
side the scope of our decisions in Niagara Falls v. Public Serv- 
ice Commission (229 N. Y. 333, P.U.R.1921A, 39, 128 N. E. 
247); Quinby v. Public Service Commission, 223 N. Y. 244, 
P.U.R.1918D, 30, 119 N. E. 433, 3 A.L.R. 685. 

“1. All franchises granted directly by the legislature. 

“2. All franchises granted by municipal authorities prior to 
January 1, 1875. Such franchises are subject to proper legis- 
lative regulation.” 

Matter of International R. Co. v. Public Service Commission, 
226 N. Y. 474, P.U.R.1919F, 355, 124 N. E. 123, is author- 
ity for our present holding regarding the West Side Street 
Railway Company and the Court Street & East End Railroad 
Company franchises. On the face of these franchises them- 
selves, the rate of fare is subject to regulation by the Public 
Service Commission. 

There is only one other franchise to consider, that of the 
Binghamton Central Railroad Company. Resolution of the com- 
mon council was passed May 7, 1883, giving this company the 
right to construct and operate a horse or mule railroad through 
certain streets. Section 3 reads: 

“See. 3. The cars to be used on said railroad shall be drawn 
by horses or mules, only at a speed not exceeding the rate of 
seven miles per hour, and the said company are hereby author- 
P.U.R.1928B. 
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ized and empowered to charge for and receive from each pas- 
senger carried in their cars for any distance within the city 
of Binghamton, a sum not exceeding 5 cents, and the company 
may run cars without any other conductor than the driver, but 
shall employ careful, sober, and prudent agents—conductors and 
drivers—who shall keep a vigilant watch and lookout to avoid 
danger and negligence, and shall stop their cars to allow pas- 
sengers to enter or leave the same.” 

The appellate division has considered the rate of fare by this 
section to be linked up to the horse or mule motive power. This 
may or may not be correct. Standing by itself, 1 would have 
doubts as to whether the mere change of motive power to elec- 
tricity—that is, a mere consent to such a change—would modify 
the provision as to the fare. There are other reasons to sustain 
the conelusion of the appellate division, which I much prefer, 
and to me are unanswerable. 

It would be strange indeed if, upon consolidation of all these 
various railroads into the Binghamton Railroad Company, a 
small portion only of the line—that of one of the roads—should 
be restricted: to a 5-cent fare; that as to the territory served 
by all the other consolidated roads at the rate of fare was sub- 
ject to the powers of the Public Service Commission. Whatever 
we may spell out piecemeal from these various franchises, the 
publie saw and dealt with one continuous consolidated line, with 
its branch connections. The common council of the city, after 
consolidation, treated with one corporation, the Binghamton 
Railroad Company. 

Electrification of the road, as we all know, was a radical and 
expensive change in motive power. It required change in equip- 
ment as well as in power; poles, wires, new rails, and roadbed 
had to be constructed. The consent of the city to the change 
was more than a mere consent; it was a contract entered into 
on April 26, 1892, between the binghamton & Port Dickinson 
Railroad Company and the Binghamton Street Railroad Com- 
pany (by consolidation, the Binghamton Railroad Company). 
After reciting the consent of property owners to the change, the 
consent of the city of binghamton was recorded upon many con- 
ditions; the size and shape of the poles to be erected were speci- 
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fied; the city was given the right to use the poles for the fire 
and police department wires and for its electric light plant. The 
contract also gave the right to the railroads to relay all their 
tracks and “to build, maintain, and operate a double track, 

and to make all proper and necessary connections be- 
tween its said tracks and the tracks of any other street railway 
in the city of Binghamton, . . . upon the express condition, 
however, that the said company shall replace all pavements on 
streets torn up by it,” ete. This contract further provided how 
much the railroad companies should pay to keep the surface 
of the street within the rails and for one foot outside thereot 
in repair. The Binghamton Street Railroad Company was also 
given the right to lay additional tracks. This contract was 
executed by the presidents of the railroads and the mayor of 
the city. 

In view of the consolidation and the anomalous situation aris- 
ing from the mixture of franchises, it is quite evident that, on 
entering into this formal contract regarding the maintenance 
and construction of electric passenger railroads in the city, the 
parties considered that they were fixing all obligations one to- 
ward the other in reference to such operation. If it were in- 
tended that a 5-cent fare should be fixed or continued, it seems 
but natural that we would find some provision for it in this 
contract. The reason it is not there is because all the parties 
knew that there was no limitation for a 5-cent fare on any of 
the roads, except that which had been formerly owned by the 
Binghamton Central Railroad Company. 

In this sense, therefore, and because of this formal contract, 
I think the consent to the change of motive power did modify 
the franchise of the Binghamton Central Railroad Company, 
which in 1890 became part of the Binghamton Street Railroad 
Company. 

[3] But a better and further reason for the abrogation of 
this resolution of 1883, relating to the Binghamton Central Rail- 
road Company, is to be found in the consents which were sub- 
sequently given by the city to the Binghamton Railroad Com- 
pany for the extension of its various lines. In December, 1895 
(Exhibits 15 and 17 of the case), franchises were given to the 
P.U.R.1928B. 
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Binghamton Railroad Company (which, as I have said, inelud- 
ed the Binghamton Central Railroad Company) to extend, con- 
struct, operate, and maintain a single track railroad along nu 
merous streets named in the resolution or franchise of the com- 
mon council. These were granted upon express conditions, oue 
of which reads as follows: 

“Second. That the provisions of article 4 of an act of the 
legislature of the state of New York, passed June 7, 1890, known 
as the Railroad Law, as amended by an act of the said legisia- 
ture passed April 15th 1892, pertinent thereto, shall be com- 
plied with.” 

Article 4, referred to (Laws 1890, chap. 565, amended Laws 
1892, Chap. 676), includes § 101, fixing the rate of fare, which 
section ends with these words: 

“The legislature expressly reserves the right to regulate and 
reduce the rate of fare on any railroad constructed and operated 
wholly or in part under such chapter or under the provisions 
of this article.” 

Can it be that the legislature has the reserved power to regulate 
the rate of fare for these extensions of the Binghamton Rail- 
road Company, and has no power over other portions of the 
route? Is one line to be thus chopped up? Taking into con- 
sideration of all these franchises, the consolidation of the various 
companies, the actions of the common council of the city of Bing- 
hamton, the specific references to the provisions of the Railroad 
Law (Consol. Laws, ch. 49), the fact stands out unaffected by 
theory or argument that the city of Binghamton never considered 
until lately (1918) that the rate of fare on the Binghamton 
Railroad Company was limited by contract with the city to 5 
cents, and was, therefore, beyond the power of regulation by the 
Public Service Commission. 

That Commission has jurisdiction to determine how much the 
passengers shall pay to ride on the cars of the Binghamton Rail- 
way Company, and, while we disagree with the appellate divi- 
sion in its reasons, we do agree with its conclusion in denying 
a writ of prohibition. 

The order should be affirmed, with costs. 
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Andrews, Lehman, and O’Brien, JJ., concur. 

Cardozo, C. J., dissents as to franchises of Washington Street 
& State Asylum Railroad Company and the franchises of the 
Binghamton Central Railroad Company and the City Railway 
Company as originally granted, and in other respects concurs. 

Pound, J., dissents; Keliogg, J., not sitting. 


oS? 


Order affirmed, ete. 





NEW YORK SUPREME COURT, SPECIAL TERM, 


LONG ISLAND RAILROAD COMPANY 
v. 
GLEN COVE & NEW YORK COACH CORPORATION. 
(130 Mise. 303, 223 N. Y. Supp. 398.) 
Injunction — Grounds for refusing or granting — Unauthorized bus 
service. 

1. Operation of a motor bus tility unauthorized by the Commis- 
sion or any other governmental authority cannot be enjoined by a court 
in a suit for injunction filed by a competing railroad unless the latter 
can show some irreparable, impending loss if the former’s activity be 
allowed to continue, p. 256. 


Injunction — Grounds for refusing — Failure to show damage — 
Motor busses. 

2. Injunction will not issue because of an alleged “irreparable loss” 
by a railroad as a result of the illegal operation of a motor bus carrier 
unless there is clear evidence of diminution in revenue of the latter as 
a direct result of the activity of the former, p. 257. 


{June 14, 1927.] 


Sorr for injunction by railroad to restrain bus company. from 
further operation ; complaint dismissed. 

Appearances: Joseph F. Keany, of New York city (Edward 
B. Newburn, of New York city, of counsel), for plaintiff; Celler 
& Kraushaar, of New York city (Emil Weitzner, of New York 
city, of counsel), for defendant. 

Valente, J.: The plaintiff in this suit has already obtained 


a temporary injunction restraining the defendant from the oper 
P.U.R.1928B, 
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ation of a bus line between the city of Glen Cove, in Nassau 
county, and Forty-Fifth street and Broadway, borough of Man- 
hattan, New York city, as its termini, and seeks to have the 
same in this suit made permanent. The plaintiff’s railroad 
operates a branch between Glen Cove and the Pennsylvania 
station, at Thirty-Third street and Seventh avenue, in the 
borough of Manhattan, and has been chartered for a long period 
of years to operate the same, and it has an entrance into the 
borough of Manhattan by tunnel under the East river, obtained 
under the provisions of a trackage agreement between the Penn- 
svlvania Tunnel & Terminal Railroad Company, the Pennsy! 
vania Railroad Company, and it. 

The plaintiff claims that, by reason of the failure of the de 
fendant to procure the consent of the municipal authorities of 
New York city for the operation of the bus line, the absence of a 
certificate of convenience and necessity from the Public Service 
Commission of this state, or the consent of the Transit Commis- 
sion, and the Absence of any separate approval by resolution or 
contract on the part of the mayor of the city of New York tor 
its operation, as provided in Chap. 466 of the Laws of 1901, 
the defendant’s maintenance thereof is an illegal one, and sub- 
ject to the restraint for these reasons by the court. It appears 
that the defendant’s application to the Public Service Commis- 
sion for a certificate of convenience and necessity was denied be- 
cause of lack of jurisdiction, though it had obtained franchises 
from the proper local authorities*for its operation in Nassau 
county, and that its application to the city of New York for a 
franchise was pending undetermined, for the reason that the 
policy of the board of estimate was to pass upon franchises for 
bus systems within the borders of the city before taking up 
those of suburban lines, and that the former determination had 
not yet been made, and the record plausibly discloses that its 
operation within the city is tolerated because of the great pub- 
lie necessity and emergency now existing. 

[1] The mere fact that the defendant has technically violated 
certain provisions of law is not of itself a legitimate ground or 
basis for the awarding of injunctive relief in this case. It is 
not the violation of a statute, but some gross, unpreventable, and 
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irreparable injury which plaintiff suffers as the proximate result 
of defendant’s act that gives it redress, if any. The plaintiff 
is not a proper party for the purpose of enforcing technical com- 
pliance with the law. Its right, if any, must rest upon the equi- 
table ground of special injury to it. As the court of appeals 
said in New York, Ontario & W. R. Co. v. Griffin, 235 N. Y. 
174, P.U.R.1923D, 739, 744, 189 N. E. 231: 

“The basis of the injunction in this case, it must be remem- 
bered, is the irreparable loss to the plaintiff, and not merely the 
violation of some provision of law.” 

It is clear, therefore, that the case rests upon an entirely dif- 
ferent ground than it would had the plaintiff been the city of 
New York or some agency of the state. 

[2] The decisive question, therefore, in this case, is that of 
irreparable injury to the plaintiff, and the record in this case 
fails to show by a preponderance of the creditable evidence that 
the defendant’s maintenance of this system of bus line works 
such result upon the plaintiff. There are a number of reasons 
why such is not the fact from the standpoint of the law, among 
them that the lines are not parallel; that, while starting at a 
common point, they diverge past through different sections and 
end at termini distant from each other in the congested heart 
of New York city. Nor is the evidence convincing that the 
diminution in revenue at two stations of the plaintiff in Glen 
Cove in the years 1925 and 1926, when compared, was due in 
any way to the defendant's business. It is significant that the 
plaintitl failed to produce any evidence respecting receipts at 
other stations in Nassau county. Even the plaintiff's witnesses 
stated that tickets from departing points in Nassau county were 
sold at the Pennsylvania station. The record fails to show what 
the amount of such sales were. 

Moreover, the defendant’s system was an express one, as con- 
trasted with the plaintiff's, and many other surmises and con- 
jectures might be made to explain the discrepancy on grounds 
other than contended for by plaintiff. My colleague who granted 
the temporary injunction had before him but affidavits w'iich 
prima facie might support a finding of competition. The full 
proof, however, adduced upon the trial, has disposed of that in- 
P.U.R.1928B. 17 ’ 
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ference in a different light, and I decide that the plaintiff has 
failed to prove sufficient grounds for an order of this court mak- 
ing permanent the temporary injunction heretofore issued. 
My judgment is that the temporary injunction should be 
vacated and final judgment granted to the defendant dismissing 
the complaint, with costs. Settle findings and judgment on 


notice. 


UNITED STATES SUPREME COURT. 


STATE OF WASHINGTON EX REL. STIMSON LUM- 
BER COMPANY 


U. 
E. V. KUYKENDALL et al. 
[No. 66.] 
(— U.S. —, 72 L. ed. —, 48 Sup. Ct. Rep. 41.) 


Public utilitics — Test of status — Common carrier. 

1. One who undertakes for hire to transport from place to place 
the property of others who may choose to employ him is a common 
carrier within settled principles, p. 261. 

Public utilities — What constitutes public service — Towboats, 

2. A tariff filed by an association of fifty owners of towboats was 
held to show that they held themselves out as common carriers, in- 
cluding the towing of logs, and for that purpose had devoted their tow- 
boats to the use of the public, and that they were common carriers not 
because of legislative fiat, but by reason of the character of the busi- 
ness carried on, p. 261. 

Public utlities — What constitutés a common carrier — Limitation on 
liabiliy for towing service. 

3. A common carrier is such by virtue of his occupation, not by 
virtue of the responsibilities under which he operates, and the limita 
tions of liability peculiar to towboats not having exclusive control 
of their tows and notices that tows are at the owner’s risk are im- 
material, p. 261. 

Constitutional law — Deprivation of property — Towboats, 

4. The contention of a lumber operator whose logs had been trans- 
ported by a public carrier for less than the authorized tariff, that the 
state rate regulation deprived it of its property rights in violation of 
the 14th Amendment of the Constitution, had no foundation where the 
charges in question were conceded not to be excessive, p. 261. 

P.U.R.1928B. 





XUM 





XUM 


WASHINGTON EX REL. STIMSON L. CO. v. KUYKENDALL, 259 


Constitutional law — Due process — Status of common carrier — 
Legisiative declaration. 
Statement that a private carrier cannot be converted into a com- 
mon carrier by mere legislative demand consistently with the due process 
clause of the 14th Amendment of the Federal Constitution p. 261. 


[November 21, 1927.] 


Wrir or error to the supreme court of the state of Wash- 
ington to review a judgment atiirming a judgment of a superior 
county court aiirming an order of the Department of Public 
Works requiring a towboat utility to collect the full rate for 
towing logs of the lumber company in accordance with the tiled 
schedule; aftirmed. See same case below, 137 Wash. 602, P.U.R. 
1926C, 585, 243 Pac. 834. See also opinion of Department of 
Public Works, P.U.R.1925b, 31. 

-\ppearances : Mr. Charles uA. Reynolds for plaintill in error; 
Mr. H. C. Brodie, and Mr. John H. Dunbar, Attorney General 


of Washington, for defendants in error. 


Mr. Justice Butler delivered the opinion of the court: Octo- 
ber 17, 1924, P.U.R.1925B, 31, the Department of Public 
Works, after hearing upon a complaint of relator, made an order 
which declared that a specified tariff rate for towing logs from 
Clifton to Lake Union in Seattle was “just, fair, and no more 
than sutticient,’ and directed the Shively Towboat Company to 
collect from relator charges based on that rate for towing done 
between March 1 and May 1, 1924. ‘The superior court attirmed 
the order. Relator appealed to the supreme court, and there chal- 
Jenged the validity of the order and statutory provisions under 
which it was made on the ground that they are repugnant to the 
due process clause of the 14th Amendment. ‘The court held 
them valid and atlirmed the judgment. 137 Wash. 602, P.U.R. 
1926C, 585, 243 Pac. 854. 

Relator got logs near Clifton and had a mill for the manufac- 
ture of lumber at Lake Union. The distance by water is about 
100 miles. The Northwestern Towboat Owners Association, in 
accordance with an order of the Department, filed a tariff effec- 
tive September 30, 1925. The tariff included maps showing 
Puget sound and adjacent waters divided into zones; it named 
rates for towing between all points thereon; it contained a list 
P.U.R.1928B. 
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of fifty operators, including the Shively Company, that con- 
curred therein; it specified rates to be charged for towing ships, 
scows, and logs between zones, and rates for many other services 
to be rendered by tugs. The rate specified for towing logs from 
the zone including Clifton to that including Lake Union was 94 
cents per thousand feet. A note declared ‘all tows at owner's 
risk,” and stated that the tariff was intended to name rates for 
all services on Puget sound and adjacent waters. Commencing 
March 1, 1924, the Shively Company towed logs for relator 
from Clifton to Lake Union; and, in accordance with an agree 
ment between them, charged $16.50 per section. Either could 
terminate the arrangement at will. A supplement to the tariff, 
effective May 1, 1924, named $25 per section as the rate from 
Clifton to Lake Union. That rate was the same or a little less 
than 94 cents per thousand. Relator’s logs were towed by the 
section, and the last mentioned rate was put in so that it would 
not have to scale the logs in order to ascertain the charges. June 
6, 1924, relator complained to the Department, asserting, among 
other things not here material, that the business of towing logs 
was not affécted with a public interest or within the jurisdic- 
tion of the Department. Then followed the hearing, order, and 
judgments above referred to. 

The statutes of Washington declare that towboats operated 
“for the public use in the conveyance of persons or property for 
hire over and upon the waters within this state’ are common 
carriers. ‘They require that charges made by common carriers 
“shall be just, fair, reasonable and sutticient;” that the carriers 
file with the Department of Public Works schedules showing the 
rates to be charged; that the names of carriers who are parties 
to joint tariffs shall be specified therein; and that each party 
other than the one filing the tariff, shall file such evidence of 
concurrence as may be required. And the statutes make it un- 
lawful for any such carrier to collect different compensation 
than that provided for in the schedules, and prohibit it from 
charging any person a greater or less compensation than that 
collected from others for like contemporaneous service. Other 
provisions authorize the Department to prescribe and enforce the 
P.U.R.1928B. 
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rates to be charged by all common carriers including towboats. 
Rem. Comp. Stat. §§ 10,344 et seq. 

Relator does not here contest the reasonableness of the rate; 
it does not question the power of the state or the authority of 


the Department to preseribe and enforce reasonable rates for 


transportation by common carriers on Puget sound and adjacent 
waic.s in Washington; it does not contend that, if the Shively 
Company was a common carrier of logs by towboat, the agree- 
ment for transportation of relator’s logs for less than the tariff 
would be valid, or that the order complained of would not be 
valid. It is established that, consistently with the due process 
clause of the 14th Amendment, a private carrier cannot be con- 
verted into a common earrier by mere legislative command. 
Frost & F. Trucking Co. v. Railroad Commission, 271 U. BS. 
583, 592, 70 L. ed. 1101, 1104, P.U.R.1926D, 483, 46 Sup. Ct. 
Rep. 605, 47 A.L.R. 457; Michigan Pub. Utilities Commission 
v. Duke, 266 U.S. 570, 577, 69 L. ed. 445, 449, P.U.R.1925C, 
231, 45 Sup. Ct. Rep. 191, 36 A.L.R. 1105. 

{1-4} It cannot reasonably be said that operators of tow- 
boats may not become common carriers in the towing of logs in 
Puget sound and adjacent waters. The manufacture of lum- 
ber at mills located by these waters is one of the principal indus- 
tries of the state. The forests are tributary to the sound and 
waters connecting with it. Large quantities of logs are floated 
from the forests to the mills. Towboats are commonly used 
for that purpose. In all essential particulars that service is like 
the carriage of freight in vessels. The reasons for rate regula- 
tion are the same in one ease as in the other. Within settled prin 
ciples, one who undertakes for hire to transport from place to 
place the property of others who may choose to employ him is 
a common carrier. The Niagara v. Cordes, 21 How. 7, 22, 16 
L. ed. 41, 46. The tariff filed by the Northwestern Towboat 
Owners Association shows that fifty owners held themselves out 
as engaged in the business of common carriers, including the 
towing of logs; and, for that purpose, they devote their tow 
boats to the use of the public. They are common carriers, not 
because of legislative fiat, but by reason of the character of the 
business they carry on. The statute does not attempt to make 
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all towboats common earriers. Its application is limited to those 
perated in the public use for hire. The rule that towboats not 
1uving exclusive control of vessels towed are not to be held to 
the strict liability of common carriers * does not affect the ques 
tion under consideration. And the notice in the tariff that all 
tows are at owner's risk is immaterial. ‘A common earrier is 

cu Ly virtue of his occupation, not by virtue of the responsi 
bilities under which he rests.” Liverpool & G. W. Steam Co. 
v. Phenix Insurance Co. 129 U. 8S. 397, 440, 32 L. ed. 788, 
791, 9 Sup. Ct. Rep. 469. The Shively Company stands the same 
as the other parties to the tariff. It was engaged in the general 
towboat business; it towed logs for others as well as for relator; 
it held itself out as a common carrier in that line of business and 
by the tariff gave public notice to that effect. Its towboat was 
devoted to the public use, among other things, for the transporta- 
tion of logs. By its own choice, it became a common carrier. 
Terminal Taxicab Co. v. Kutz, 241 U. 8. 252, 60 L. ed. 984, 
P.U.R.1916D, 972, 36 Sup. Ct. Rep. 583, Ann. Cas. 1916D, 


765. The state had power to regulate its charges. Munn v. 
Illinois, 94 U.S. 113, 24 L. ed. 77. The purpose of the regu- 


lations complained of is to establish reasonable rates to be 
charged, and to prevent unjust discrimination, by publie car- 
riers. Such regulations would be of little value if the state law 
permitted the shippers by private contract with public earriers 
to obtain the towing of their logs for less than the prescribed 
rates. Relator was free to have its logs towed by a private car- 
rier for such compensation as might be agreed and without re- 
gard to the rates established by the Department. The order was 
not aimed at any such transaction. It being conceded here that 
the charges in question are not excessive, the relator’s conten- 
tion that the state rate regulation deprives it of its property in 
] 


violation otf the 14th Amendment has no foundation. 


Judgment attrmed. 


1The Webb (The William H. Webb v. Barling) 14 Wall. 406, 414, 20 
L. ed. 774, 775; The Margaret, 94 U.S. 494, 496, 24 L. ed. 146, 147; Eastern 
lransp. Line v. Hope, 95 U. S. 297, 3u0, 24 L. ed. 477, 478. 
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CONNECTICUT PUBLIC UTILITIES COMMISSION, 


RE CONNECTICUT LIGHT & POWER COMPANY et al. 
[Docket No. 4992.] 


Consolidation, merger, and sale — Desirability of merging utilities 
— Factors. 

1. The advantage or disadvantage to the patrons of a community 
served by any merging company should be considered where it is pro- 
posed to merge several utility companies into a single consolidation, 
p. 267. 

Consolidation, merger, and sale — Desirability of merger — Electric 
corporations. 

2. There should be economic advantages in a merger of electric 
companies, by the reduction of overhead and general operating expenses 
and the guarantee of uninterrupted and improved service by the inter 
change of current where the size of the corporate property and the in- 
dustry merged is not such as to become unwieldy under unified manage- 
ment, or to lose a proper degree of contact with its patrons, p. 2ts 

Valuation — Ascertainment of value for purpose of merger — Gas 
and electric utilities — Security issues. 

3. The value of public utility property to be merged was determined 
by computing a practical estimate of all of the property based upon 
figures and evidence presented at the hearing and upon the official re« 
ords on file in the office of the Commission, such appraisals being 
brought up to date by applying to the appraisal and to the actual cost 
of additions to the physical property, factors to express the value of 
the property in the terms of current price levels for construction, labor, 
and material, adding thereto the actual capital expenditures during the 
current year but making no allowance for organization, going value, or 
other nonphysical items, p. 270. 

Consolidation, merger, and sale — Desirability of merger of gas and 
electric companies. 

Discussion of the advantages accruing from merger of gas and elec 
tric utilities because of their dependence upon mutual relationship, p 
268. 


{November 28, 1927.] 


Prririon of gas and electrie utilities for permission to merge 
or consolidate; petition granted with certain modifications as 


to valuation. 


By the Commission: [Petitions and preliminary statements 
omitted. The following agreement is set forth: ] 


1. That the Connecticut Light & Power Company in eon- 
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sideration of the premises and of the terms and conditions herein 
set forth, and of other good and valuable considerations, mutual- 
ly agreed upon, does hereby agree to, and with the Bristol & 
Plainville Electrie Company and the Middletown Gas Light 
Company to merge into itself and consolidate with itself said 


corporations, and said the Bristol & Plainville Electric Company 


and the Middletown Gas Light Company, in consideration of 


the premises and of the terms and conditions herein set forth and 
of other good and valuable considerations, do hereby mutually 
igree to and with the Connecticut Light & Power Company to 
merge with and into said the Connecticut Light & Power Com- 
pany their respective rights, powers, privileges, franchises, and 
property, real, personal or mixed, so that all of the rights, pow 
ers, privileges, franchises, and property, real, personal or mixed, 
vested in the said the Bristol & Plainville Electrie Company and 
the Middletown Gas Light Company transferred, merged, and 
vested in the Connecticut Light & Power Company, subject, 
however, to the sale, transfer, and conveyance of the street rail- 
way franchises, easements, rights, and property of the Bristol 
& Plainville: Electric Company, as hereinabove recited. 

2. Said merger or consolidation shall be upon the following 
terms. Said the Connecticut Light & Power Company shall 
issue 42,560 shares of common stock ($100 par value each) as 


follows: 


(a) 54,950 shares amounting to $3,493,000 aggregate par 
value to the stockholders of the Bristol & Plainville Electric Com- 
pany, in lieu of its $1,356,000 par value of outstanding capital 
stock. 

(b) 7,650 shares amounting to $763,000 aggregate par value 
to the stockholders of the Middletown Gas Light Company, in 
lieu of its $213,000 par value of outstanding capital stock. 

3. Upon the issue and delivery by said the Connecticut Ligit 
& Power Company of said shares of stock hereinbefore referred 
to as the stockholders of the Bristol & Plainville Electric Com 
pany and the Middletown Gas Light Company, said stockhoid- 


ers shall surre nder their certificate for shares of the capital stock 


f each of the said companies and the same shall be cancelled. 
{ 


t. Lhe Connecticut Light & Power Company hereby further 
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agrees to pay all debts and liabilities of each of said the Bristol 
& Plainville Electric Company and the Middletown Gas Light 
Company, and all debts, liabilities, or duties of each of said cor 
porations shall attach to the Connecticut Light & Power Com 
pany and may be enforced against it to the same extent as if thes 
had been incurred or contracted by it, excepting with reference 
to street railway franchises, easements, rights, and property 
agreed to be sold, as ‘hereinabove provided; and all liens upon 
the property of any of said corporations shall be preserved un- 
impaired. 

5. This agreement is made subject to the approval of the Pub- 
lie Utilities Commission of the state of Connecticut in acecord- 
ance with the provisions of the General Statutes of the state of 
Connecticut, and if approved by said Public Utilities Commis- 
sion it shall be submitted to the stockholders of each of the par- 
ties hereto, and shall take effect and be deemed and taken to be 
th 


porations upon the approval thereof by the stockholders of each 


e agreement and act of merger and consolidation of said cor- 


of said corporatious, parties hereto, and upon the filing with the 
secretary of the state of Connecticut of a certificate subscribed 
and sworn to by the president or a vice-president and the secre- 
tary or an assistant secretary of the Connecticut Light & Power 
Company, setting out the terms of this agreement in full. 

6. Upon the consummation of this merger and consolida- 
tion, as hereinbefore provided, the Connecticut Light & Power 
Company shall have and possess all the rights, powers, privileges, 
franchises, and property, real, personal or mixed, of the Bristol 
& Plainville Electric Company and the Middletown Gas Light 
Conmipany, so merged with and into the Connecticut Light & Pow 
er Company, subject, however, to any existing liens thereon, and 
the same shall thereafter be as effectually the property of said the 
Connecticut Light & Power Company as they were of the several 
respective merged corporations, subject, however, to the sale, 
transfer, and convevance of the street railway franchises, ease- 
ments, rights, and property of the Bristol & Plainville Electric 
Company, as hereinabove recited, and the title to any real estate, 
whether by. deed or otherwise, vested in either of said merged 
P.U.R.1928B. 
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corporations, shall not revert or the deed in any way be impaired 
by reason of said merger or consolidation. A certificate shall be 
tiled with the town clerk of each town where the property of any 
of the companies So being merged is located, setting forth the 
name of the company into which said companies owning said 
property shall become merged, the names of suid companies, the 
date of the agreement, and the fact that the same has been filed 
and recorded in the office of the secretary of the state of Con- 
necticut, in accordance with the provisions of Chap, 166 of the 
Publie Acts of 1927. 

7. The Connecticut Light & Power Company shall pay all of 
the expenses in any way connected with the merger and consoli- 
dation hereinbefore provided for. 

8. This agreement shall be executed on the part of the Con- 
necticut Light & Power Company, the Bristol and Plainville 
Kleetrie Company and the Middletown Gas Light Company by 
their proper officers and under their corporate seals in as many 
counterparts as such otticers may determine and each such coun 
terpart shall be held an original. 

In witness whereof, the parties to this agreement, in pursu- 
ance to resolutions duly passed by their respective boards of 
directors at meetings at which a quorum was present, caused the 
respective corporate seals of said corporations to be hereunto af- 
fixed and these presents to be signed by their respective presi- 
ilents or vice-presidents, attested by their respective secretaries 
or assistant secretaries the day and year first above written. 

Said petition was duly assigned for a hearing to be held at 
the vilice of the Commission in Hartford, on Wednesday, No- 
vember 2, 1927, at 11 o'clock in the forenoon. Notice of the 
pendeney of petition and of the time and place of hearing same 
Was given to the petitioners and to the communities in which 
they render their respective public service, as per order of notice 
and return thereon on file and record will fully appear. At said 
time and place the petitioners appeared by couusel and officers 
and were fully heard. There was no appearance in opposition 
to the granting of the petition. 

P.U.R.1928B. 
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General Stalement 


This joint petition was brought pursuant to § 3651 of the 
General Statutes relating to the merger and consolidation of pub- 
lic service corporations and by virtue also of Special Acts of the 
General Assembly in 1927, one, approved May 6th authorizing 
the Middletown Gas Light Company to merge with any other 
gas or clectrie company in Connecticut, subject to the approval 
of the Public Utilities Commission, and the other approved May 
25, 1927, authorizing the Connecticut Light & Power Company 
and the Bristol & Plainville Electric Company to merge subject 
to the approval of the Commission. 

The terms and conditions of the merger for which approval 
is so sought are contained in the articles of agreement herein- 
before set forth. 

All of the petitioners are corporations organized and existing 
under the laws of the state of Connecticut, and each has special 
utility franchises granted by the legislature of said state, and 
all of said companies are at present confined in their operations 
to intrastate business. 

It appeared from the evidence submitted in this case that the 
Connecticut Electric Service Company, a holding company or- 
ganized under the laws of Connecticut by virtue of a charter 
granted by the legislature in 1925, has acquired and now owns 
all of the common stock of the petitioning companies. It is now 
proposed by the terms of said agreement to merge and consoli- 
date the petitioning companies into and under the name oi the 
Connecticut Light & Power Company with unified management 
and control. 

[1] “Where it is proposed to merge several utility companies 
into a single consolidated company, the advantage or disadvan- 
tage to the patrons of and community served by any one of the 
merging companies, should be taken into consideration, and if 
it is found that the merger will operate to the detriment of such 
service or increase the cost thereof, the merger should not be ap- 
proved; while on the other hand, if found to result in economies 
and betterment of service in the several communities served, 
the proposed merger or consolidation should be approved.” (Re 
P.U.R.1928B. 
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Northern Connecticut Power Co. Docket No. 4656, dated March 
4, 1926. ) 

|2] As stated by the Commission in the matter of joint peti- 
tion of the Connecticut Light & Power Company, the Meriden 
Gas Light Company, and other companies for approval of a 
merger with and into the Connecticut Light & Power Company 
(Docket 4670, dated March 5, 1926), “The rapidly increasing 
use of electricity for light, heat, and power purposes, and the 
rapid development of steam generating and hydroelectric plants, 
with their connecting transmission lines, making available at 
all times throughout the company’s system the use of electricity 
generated at any of the plants, has created the natural economic 
tendency to consolidate or merge the different interconnected 
electric companies. This trend of consolidating electric utilities 
has been especially noticeable throughout the country during the 
past year, and, where the size of the corporate property and in- 
dustry merged is not such as to become unwieldy under unified 
management, or lose a proper degree of contact with its patrons, 
there should be economic advantages in such a merger by the re- 
duction of overhead and general operating expenses, and the 
guarantee of uninterrupted and improved service by the inter- 


change of current.” 
Specific Finding 


The determination of the ratio of exchange of stock of the Con- 
necticut Light & Power Company (for brevity hereinafter called 
the Light & Power Company) for stock of the Bristol & Plain- 
ville Electric Company (for brevity hereinafter called the Bris- 
tol Company) and stock of the Middletown Gas Light Company 
(for brevity hereinafter called the Middletown Company ), was 
based on an estimate appraisal of the present value of the prop 
erty of the two last named companies. An appraisal of the 
Bristol Company made in 1916 by the Charles H. Tenney Com 
pany of Boston, was reviewed by engineers of the Light & Pow 
er Company in 1925, and expressed in 1925 price levels of con- 
struction, labor, and materials. That appraisal so reviewed 
amounted to $4,000,000, and included a valuation of $1,000,000 
placed upon the street railway property of the Bristol Company. 


P.U.R.1928B. 
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Inasmuch as the street railway properties were segregated into 
’ separate corporation known as the Bristol Traction Company, 
hy approval of the Commission in Docket No. 4975, dated Octo- 
her 3, 1927, referred to further below, $1,000,000 was deducted, 
leaving a balance of $3,000,000. To this balance was added the 
actual cost of additions to the physical property from September 
30, 1925, the date of the appraisal, to September 30, 1927, 
amounting to about $403,000, or a total of $3,403,000. Miscel- 
laneous assets as of September 30, 1927, in amount of $1,003,000 
were added, and from such total addition there was deducted 
liabilities assumed as of the same date amounting to $925,700, 
leaving a claimed net worth at the present time for the Bristol 
Company of $3,480,533. Miseellaneous assets included an in- 
vestment. of $750,000 in the stock of the Bristol] Traetion Com- 
pany capitalization of the former street railway properties of the 
Bristol Company, approved by the Commission in the aforesaid 
Docket No. 4975, said capitalization being $250,000 less than 
the capitalization sought by the Bristol Company. 

An estimate appraisal of the Middletown Company made by 
construction engineers of the petitioners as of April 1, 1927, 
without, however, a detailed inventory of the physical property, 
amounted to $650,000, to which was added additions from April 
1, 1927, to September 50, 1927, amounting to about $9,800, and 
miscellaneous assets on said date of $126,000 or a total of $785,- 
800, from which were deducted the liabilities assumed of about 
$20,200 leaving a claimed net worth on September 30, 1927, of 
$765,600. 

A tabulation or basis of proposed capitalization for merger 
purposes, as submitted by the petitioners, is as follows: 
P.U.R.1928B. 
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Bristol & Plainville Electric Company: 
Approximate appraised value L. Bb. M. October 1925 ....... $4,000,000.00 
Less street railway ...cccrcccccccccccesescccccccs eeeeee- 1,000,000.90 


$3,000,000.00 


Additions and betterments Sept. 30, 1925 to Sept. 30, 1927 103.205.00 
MEE he bt hnedndba pew eenek Kecan aie e ete aeeben es $3 403,205.00 
Add—Miscellaneous Assets 
Investments in affiliated companies .......... $750,000.00 
BG Bk Gln Mite ate Ono k wee nls «poe at Poo Sera 29,358.00 
PIE <n. cnr cekodwdcccenssacuwcen 124,359.00 
POUR UNS GHG GUPDUGE: ceccccccccecvscisvccuss 86,044.00 
UNS DONS i kas cneavewsseessener coe 13.284.00 — 1,003,036.00 


$4,406,241.00 
Less—Liabilities Assumed 


ID 5. 5 urs. 4 dst Sheen: ae irate waren $540,000.00 
Notes and accounts payable ..........0e.00--- 324,469.00 
EE DIED Aicuccectdornecaventenesens 61.239.00 925,708.00 


-99 


$3,480.533.00 


Middletown Gas Light Company: 


Approximate appraised value April 1, 1927 .............. $650,000.00 
Additions April 1, 1927 to September 30, 1927 ............ 9,769.00 
ee ee ee ee re eS eer ee re -- $659,769.00 


{dd—Miscellaneous Assets 


eS Tee eee ee eee eT ee er re $88,776.00 
De. SE. a cee evden ee ek eekensw ns 18,151.00 
PENNS. AG WOE 2 56 cre eteni ave seeees ens 19,096.00 126,023.00 


$785.792.00 
Less Liabilities Assumed 
Accqunts payable and miscellaneous liabilities $14,282.00 
Accrued liabilities and unadjusted credits ...... | 5,899.00 20,181.00 


$765,611.00 
Summary 


Bristol & Plainville Electric Company ................. $3.480,533.00 
Middletown Gas Light Company ...............00e.eee0- 765,611.00 
ROURE oi cecccdicncecesccevceevcverercasinescccuesens $4,246,144.00 


October 29, 1927. 

This tabulation is made as of September 30, 1927, a subse 
quent statement submitted bringing the figures down to October 
31, 1927, and thereby including capital expenditures for Octo- 
ber gives the total figures for the two companies $4,265,949, in- 
stead of $4,246,144, appearing in the summary of the foregoing 
tabulation. 

[3| After analyzing the agreement and figures submitted, the 
Commission could not find justification for approval of the pro- 
posed merger as respecting the amount of payment or stock of 
V.U.R.1928B. 
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the Light & Power Company, to be issued to the present stock- 
holders of the Bristol Company and the Middletown Company 
in exchange for the property and franchises thus proposed to be 
merged. 

On account of the present common ownership of stock, the 
geographical location of the Bristol & Middletown Company prop- 
erties in connection with the existing properties of the Light & 
Power Company and the ‘economic advantages of consolidated 
management, it appears to the Commission that a merger of the 
companies as petitioned for would be advantageous to the public 
interest, if the terms of such merger, as to financial consideration 
or capitalization could be modified in keeping with a lower or 
conservative valuation of the property and franchises. 

The petitioning companies were subsequently called in for a 
conference on the question of capitalization or amount of stock 
to be issued by the Light and Power Company as a result of the 
proposed merger. 

The petitioners, and particularly the Light & Power Company, 
claimed that the earnings, future prospects, and actual value of 
the property of the two companies to be merged with the pur- 
chasing company fully justified the figures set up in the agree- 
ment, but stated that if, in the opinion of the Commission the 
tigures set up were too high, and not in every way satisfactory, 
they would gladly modify the terms of the agreement and accept . 
any reasonable amount found by the Commission. 

In the absence of any detailed inventory and appraisal of the 
physical properties on present prevailing price levels for labor 
und material, a practical estimate of value of all the properties 
of the two companies must be based upon the figures and evidence 
presented at the hearing, and upon tie oificial records on file in 
the otlice of the Commission for each year since 1911. 

The 1916 appraisal for the Bristol Company was brought down 
to date by the Commission’s engineering staff by the process of 
applying to the appraisal and to the actual cost of additions to the 
physical property for the years 1917 to 1926, both inclusive, fact- 
ors to express the value of the property in terms of 1927 price 
levels for construction, labor and material, and adding thereto 
the actual capital expenditures from January 1, 1927, to October 
P.U.R.1928B. 
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31, 1927, making a total of approximateiv $5,132,000. This 
amount does not take into consideration organization and other 
nonphysical expenditures, proper items to be included in a valu- 
ation, mn 


Adding miscellaneous assets of $1,003,000 and deducting as- 


r does it include any amount for going value. 


sumed liabilities of $925,700 gives an appraisal of approximate- 
ly $3,210,000. 

A percentage for nonphysical expenditures would materially 
increase this amount, and its exclusion should represent a con- 
servative valuation. 

The assets of the Middletown Company on September 30, 


1927, were about $456,500, made up of physical property at orig- 


+, 


inal cost of $330,500 and miscellaneous assets of $126,000. Ap 
plying factors to the company’s physical property in place at the 
end of 1914, and to the additions to the property for the years 
1915 to 1926, both inclusive, to express the value of the proper- 
ty in terms of 1927 price levels and adding at aetual costs addi- 
tions from January 1, 1927, to October 31, 1927, gives a total 
of approximately $545,000. Deducting assumed liabilities of 
$20,000 and adding miscellaneous assets of $126,000, gives a 
present value of approximately $651,000. 

Although no allowance for organization and other nonphysi- 
cal expenditures was made in arriving at this figure, the Com- 
mission believes the amount fairly represents the value of the 
property, today. 

From the evidence relating to appraisals, historical cost, of 
physical property and the present assets of the Bristol Company 
and the Middletown Company; the Commission is of the opin- 
ion and finds that the proposed issuance by the Connecticut Light 
& Power Company of $4,256,000 of its common capital stock in 
return for all outstanding common eapital stock of the Bristol 
Company and the Middletown Company should be reduced to 
$3,850,000, of which amount $3,200,000 shall be issued for the 
stock of the Bristol Company and $650,000 shall be issued for 
the stock of the Middletown Company.g In setting up the consol- 
idated balance sheet of the Light & Power Company after mer- 
ger, the miscellaneous assets of the two companies so merged 
with it should be distributed to other than fixed capital account, 
P.U.R.1928B. 
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whick account should include only the value of the physical prop- 
erty. 

Based upon the evidence submitted, the modified capitaliza- 
tion set forth above, an existing unified ownership of the com- 
mon stock of the several companies, and the reasonable expecta- 
ticn that the related industries can and will be operated more 
ecouomically under consolidation, the Commission is of the opin- 
icn and finds that the petition should be approved and that the 
Connecticut Light & Power Company, the Bristol & Plainville 
Electric Company and the Middletown Gas Light Company 
should be authorized to merge upon the terms and conditions 
set forth in Exhibit A, excepting, however, that paragraph 2 of 
said agreement (Exhibit A) shall be moditied with respect to 
capitalization and issuance of stock, in conformity with this find- 
ing and with the order hereinafter set forth. In the finding and 
order of approval in this case it is not intended to establish, and 
it should not be construed as establishing the fair value of the 
physical properties as a basis for rate-making purposes. 


ORDER 


Wherefore, it is hereby ordered and decreed that approval be 
and iereby is granted for the merger and or consolidation of the 
Connecticut Light & Power Company, the Bristol & Plainville 
Electrie Company and the Middletown Gas Light Company un- 
der the name of the Connecticut Light & Power Company, upon 
the -erms and conditions stated in the petition and said articles 
of egreemert hereinbefore recited, except that the number of 
shares of stock of the Connecticut Light & Power Company to be 
issued for the stock of the Bristol & Plainville Electrie Company 
shall be 82,000 shares with a total par value of $3,200,000, in- 
stead of 34,930 shares with a total par value of $3,493,000, as 
set up in paragraph 2 of said agreement; and except that the 
number of shares of stock of the Connecticut Light & Power Com- 
pany to be issued for the stock of the Middletown Gas Light 
Company shall be 6500 shares with a total par value of $650,000, 
instead of 7630 shares with a total par value of $763,000, as 
stated in said paragraph 2 of said agreement; provided further 
however, and upon condition that such merger and or consolida- 
P.U.R.1928B. 18 
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tion cn modified terms and conditions as herein stated and ap- 
proved, shall be ratitied by legal vote of the stockholders of each 
of the petitioning companies within sixty days from date hereof, 
and certified copies of such votes filed with the Commission. 
We hereby determine and direct that notice of the foregoing 
finding end approval be given to petitioners and to the munici 
palities interested, by Henry F. billings, secretary of the Com- 
mission, Ly forwarding by registered mail true and attested 
copies thereof, addressed one each to the Connecticut Light & 
Power Company, the Bristol & Plainville Electric Com- 
pany, and the Middletown Gas Light Company, all at 
No. 36 Pearl Street, Hartford, Connecticut; one each to the 
mayors of the cities of Bristol and Middletown, at Bristol and 
Middletown, respectively, and to the boards of. selectmen of the 
towns of Plainville, Plymouth, Burlington, Southington, and 
Middletown, at the respective towns, on or before the 30th day 


of November, 1927, and due return make hereon. 





NEW YORK TRANSIT COMMISSION, 


RE NEW YORK RAPID TRANSIT CORPORATION, 
[Case No. 2857.] 


Security issues — Sale of bonds at discount — Injury to city holdings 
— Traction. 
1. A proposal of a traction utility to sell “sinking fund” bonds at 
a discount of 20 per cent under a contract to its parent company was 
held to be unjust and burdensome to the city which would lose a great 
amount under this arrangement in event of an exercise of its right to 
recapture the property in which it had an investment largely in excess 
of the utility, especially where it was possible to sell “first refunding” 
bonds to raise the amounts needed at a net return of from 95 to 97 
per cent of par value, p. 280. 
Security issues — Sale of bonds at excessive discount — Parent com- 
pany — Prosperous subsidiary, 
2. A sale of 5 per cent bonds by a traction company with net earn 


ings above fixed charges of almost $6,000,000 paying annual div 


idends 


of $4,500,000 was believed to be possible at a much higher rate than 
20 per cent discount, a figure at which the bonds were sought to be ac- 
quired by the parent company, p. 2383. 
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Security issues — Emergency bonds — Sale at excessive discount — 
Traction. 

3. The sale of bonds alleged to have been authorized only for “‘emer- 
gencies” of a traction company at a small discount to realize sums 
needed for additional equipment instead of a proposed sale by contract 
of sinking-fund bonds of the same company to its parent concern at a 
20 per cent discount was held not to be a breach of faith toward bond- 
holders of the parent company purchasing with knowledge that the al- 
leged “emergency” bonds were authorized as a part of a “plan for re- 
organization,” especially where an amount in excess of $33,000,000 of 
the total issue ($50,000,000) would be left for “emergencies,” p. 283. 

Security issues — Jurisdiction of Commission to consider recapture 

provision of city traction contract. 
4. It is neither proper nor necessary for the Transit Commission in 
passing upon a petition by a traction utility to sell certain bonds to 
raise funds for needed equipment to consider whether the right of re- 
capture reserved to the city in the contract between these parties has 
or has not matured, it being sufficient for it to consider that in the 
event of such recapture, the proposed financing might involve the re- 
tirement of such bonds at a premium causing the payment of an amount 
in excess of the funds realized, p. 235. 

Security issues — Power of Commission to examine bond sale be- 
tween ajfiliated companies — Partnership for city in traction 
utility. 

5. The Commission has the authority to examine the merits of a 
proposed sale of bonds at 80 per cent of par value by a traction utility 
to its parent company in view of the fact that there can be no bargain 
or negotiation between the two companies as to price, and that the 
parent company is both buyer and seller, fixing its own price and terms 
and admittedly making no effort to sell elsewhere or get a bid and that 
it may by corporate procedure turn such bonds into the sinking fund at 
97 per cent as against the interest of the city who is a co-partner of 
the utility having an interest in the property many times greater than 
the latter and in many other ways vitally concerned by the proposed 
financing, p. 286. 

Security issues — Commission power to require competitive bidding 
at sale of utility bonds. 

6. The Commission has the right (Chap. V—Art. XXII—City Con- 
tract No. 4) to require that bonds sold by a traction utility. to its 
parent company be disposed of by competitive bidding to protect the 
city against improvidence of corporate manipulation, p. 287. 


[August 5, 1927.] 


Peririon of rapid transit utility to consent to sale of cer- 
tain bonds known as “refunding mortgage 5 per cent sinking 
fund gold bonds, series A” to parent company; petition denied. 

Appearances: A. W. Williams, counsel for the petitioner ; 
P.U.R.1923B 
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Joseph §. Devery and M. Maldwin Fertig, Counsel for the 
city of New York; Samuel Untermyer, special counsel, Cla- 


rence M. Lewis, Counsel for Transit Commission. 


Lockwood, Commissioner: The petitioner applies for 
leave to issue $20,000,000 par value of its 5 per cent refund- 
ing mortgage bonds, part of an authorized issue of $350,000,000 
of such bonds, of which $93,508,500 par value were originally 
issued, of which $91,164,500 were outstanding March 31, 1927, 

$307,000 being in the sinking fund and the balance $90,857,- 
500 being practically all in the hands of the Brooklyn-Manhat- 
tan Transit Corporation, of which the petitioner is a subsidiary, 
owned in its entirety by the Brooklyn-Manhattan Transit Cor- 
poration and its subsidiary, the Coney Island & Brooklyn Ter 
minal Company, through stockholdings. 

It is proposed to sell these bonds at a price of not less than 
SO per cent of their par value and accrued interest, to yield to 
the petitioner $16,000,000 to be applied approximately as fol- 


lows: 

Equipment of the railroad for initial operation .............. $3,467,000 

Additions or additional equipment for the railroad ........... 11,033,000 

Equipment for extension of railroad (Fort Hamilton) ........ 118,000 

Additions or additional equipment for the existing railro ads .. 1,282'000 

Additions or additional equipment for the addit ional tracks ... 100.000 
Be CE, DOD. .56 66 es ssc enseeriqessiunnedareesas $16,000,000 
Total debt discount .....cccccccccccccccccccscccccceces 4,000,000 
Ue SUN THOU in Vcckwtaicadineusewsssasasnces 4s $20,000,000 


It will be noted that of these requirements, $3,467,000 are 
required for equipment of the railroad for initial operation and 
that the entire balance will be applied to additions and addi- 
tional equipment, one of the principal items being for the pur- 
chase of 150 steel cars which this (ommission has directed the 
petitioner to put into operation on the road not later than De- 
cember 31, 1927, and which, together with the 215 cars in proc- 
ess of delivery, are estimated to cost approximately $9,000,000. 

Under the terms of the contract with the city of New York, 
known as and which will be referred to hereafter as Contract 
No. 4, the debt discount that may be included by the company 
in cost on account of the proceeds to be used for equipment of 
P.U.R.1928B. 
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the railroad for initial operation is limited to 3 per cent. The 
entire debt discount or cost of securing the required funds 
applicable to the balance of the above items, except the $1,282, 
QUO item, possible to charge against the city, may, however, be 
included in cost. The latter, which may be so included, amounts 
to $3,133,250 on $12,533,000 of proceeds proposed to be used 
for additions or additional equipment. The total cost for addi- 
tions would be, therefore, $15,666,250. 

The petitioner is entitled to a revenue deduction on the cost 
of additions (Article XLIX, paragraph 8, and Article LXX, 
paragraph 2) of the actual interest payable plus 1 per cent for 
sinking fund. The revenue deductions on the above stated cost 
of additions would be 6 per cent, (5 per cent interest and 1 per 
cent sinking fund) or $959,975 per annum. 

In the event that the city recaptures the railroad, the addi- 
tional tracks and/or elevated extensions, or in the event in the 
fruition of any readjustment plan in which the respective equi- 
ties of the company and the city are based on the cost of re- 
capture, the price at which the proposed bonds are issued will 
have a vital effect on the city’s interests. It is proposed to use 
$11,251,000 of such proceeds for additions and additional 
equipment to recapturable properties. If the bonds are issued 
at 50, the debt discount applicable to such portion of the pro- 
ceeds will be $2,812,750. In the event of recapture shortly 
after the provision of the proposed additions, the city is obli 
gated to pay for the retirement of the bonds now proposed to 
be issued 107.5 per cent of the actual base cost of the proposed 
additions, and in addition thereto 107.5 per cent of the $2,512, 
750 debt discount applicable to such additions so recapturable. 
Thus the city will have to pay $5,025,700 on account of the 
portion of the proposed debt discount applicable to these recap- 
turable additions. 

Paragraph ninth of the petition (p. 15) states as follows: 

“Your petitioner further alleges that it has entered into a 
contract with Brooklyn-Manhattan Transit Corporation, by 
which said corporation agrees to purchase or te procure purchas- 
ers (italics ours) for and your petitioner agrees, subject to obtain- 
P.U.R.1928B. 
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ing the consent of vour Commission, to issue under its refunding 
mortgage and to sell and deliver, at a price calculated to vield an 
interest return of at the rate of but not exceeding 64 per cent 
per annum to maturity, additional refunding mortgage 5 per 
cent sinking fund gold bonds, series A, due July 1, 1968, to 
un aggregate principal amount which, at said price, will raise 
funds sufficient for the purposes specified in paragraphs seven 
and eight of this petition; namely, $16,000,000. The corre- 
spondence between your petitioner and said corporation form- 
ing the basis of said contract will, if required, be submitted in 
connection with this application.” 

Upon the production of the original document referred to in 
paragraph ninth it appears that the alleged contract is in the 
form of the following letter from the Brooklyn-Manhattan 


Transit Corporation to the petitioner: 


“April 18, 1927. 
“New York Rapid Transit Corporation, 
SS Clinton Street, 
Brooklyn, New York, 
Dear Sirs: 

We understand that vou intend to apply to the Transit Com- 
mission for its consent to the issue of additional refunding 
mortgage five per cent sinking fund gold bonds, series A, under 
vour refunding mortgage to the Chase National Bank of the city 
of New York, as trustee, to an aggregate principal amount not 
exceeding $20,000,000, and upon obtaining the eonsent of said 
Commission, to issue and dispose of such additional bonds from 
time to time for the purpose of reimbursing your treasury for 
capital expenditures already made and of providing for capital 
expenditures required to be made for construction and or equip- 
ment under the subway contract (Contract No. 4) with the 
city of New York and ‘or the related certiticates for additional 
tracks and for extensions. 

We hereby offer, upon and subject to the terms and condi- 
tions hereinafter stated, to purchase or procure purchasers for 
such additional refunding mortgage 5 per cent sinking fund 
to but not exceeding $20,000,000 ag- 


ld bonds, series A, up 
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gregate principal amount at the price of 80 per cent of the 
principal amount thereof and acerued interest, payment of the 
purchase price to be made at the principal office of the Chase 
National Bank of the city of New York, No. 57 Broadway, 
borough of Manhattan, against delivery of the bonds in tem- 
porary or permanent form at any time or from time to time 
during a period of one year and six months from the date here 
of, in each instance on ten days’ notice to us or such shorter 
notice as we may prescribe and in lots of not less than $500, 
OVO principal amount. 

It is understood that our obligation hereunder to purchase 
or procure purchasers for said bonds or any of them is and shal! 
be subject to your obtaining the requisite consent of the Transit 
Commission and to the approval by our counsel of all legal 
details in connection with their validity, issue, and delivery. 
In this connection we undertake, as the owner and holder of 
record of more than two-thirds of vour entire issued and out- 
standing capital stock, to give or cause to be given such stock- 
holder's consent as may be required. 

It is further understood that if at any time during the period 
above mentioned the security or investment market in New 
York shall be so aifeected by political, tinancial, economic, or 
other conditious as, in our opinion, to make it inadvisable to 
issue or sell any of the bonds then remaining unissued or un- 
sold, or to make it impossible for us to finance their purchase 
except at a loss, then we shail have the right to terminate this 
obligation and decline to accept delivery of any further bonds 
hereunder. 

This offer is handed to you in duplicate. If it is acceptable 
to vou, please contirm by signing the acceptance at the place 
indicated below and return to us one of the duplicates. 

Very truly yours, 
Brooklyn-Manhattan Transit Corporation 
By (Signed) W. S. Menden 
President 


Brooklyn, New York, April 18, 1927. 
The foregoing offer of Brooklyn-Manhattan Transit Corpo- 
ration is hereby aeeepted, subject to the undersigned obtaining 


P.U.R.1928B. 
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the consent of the Transit Commission of the Department of 


Public Service— Metropolitan Division—and any necessary con- 
sents of its stockholders to the issue and delivery of its refund 
ing mortgage 5 per cent sinking fund gold bonds, series A, men 
tioned in said offer. 
New York Rapid Transit Corporation 
By (Signed) George D. Yeomans 


Viee President.” 


This is not in point of fact a contract but a mere option for 
tifteen months to the Brooklyn-Manhattan Transit Corporation 
from its subsidiary to the exclusion of other possible bidders 
and without reference to improved market conditions for bonds, 
to purchase or not to purchase the bonds as the Brooklyn-Man- 
hattan Transit Corporation may see fit. After repeated objee- 
tion to this document by the citv as not constituting a contract 
but a mere option, and toward the close of the Hearings upon 
this application, the Brooklyn-Manhattan Transit Corporation 
eaused a resolution to be adopted by its board of directors in 
tended to convert this option into a contract for the purchase 
of the bonds. 

[1] The city of New York has a present investment of about 
$176,000,000 in the citv-owned railroad, as against the invest- 
ment of the petitioner in the same property-construction, $14, 
200,000: equipment, $38,200,000; total, $52,400,000. The 
city has received nothing by way of interest, amortization, or 
otherwise from its investment whilst the petitioner is now re- 
ceiving a large annual net profit above all fixed charges. The 
city strenuously opposes the present application on the grounds 
(1) that the terms of the proposed sale by the petitioner to its 
parent company are improvident, inadequate and unfair to the 
city; (2) that the city as lessor and as a partner with the peti- 
tioner in the property with a permanent interest many times 
that of the petitioner is vitally atfected by the proposed trans- 
action and would be greatly injured in the assertion of its con 
tract rights by its consummation in the event that the city 
should exercise the right reserved to it to recapture the prop 
erty upon which the bulk of these expenditures are to be made; 
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(3) that the petitioner is highly prosperous and has ample 
means of financing the requirements for which this proposed 
bond issue is proposed without resort to what the city charges 
to be a disastrous method of financing as against it. 

After the reorganization of the Brooklyn Rapid Transit Cor- 
poration, the property and assets of said company’s subsidiary 
the New York Consolidated Railroad Company were trans 
ferred to the New York Rapid Transit Corporation, which com 
pany was authorized to issue securities as follows: 

> per cent first and refunding mortgage bonds which consti 
tute a prior lien upon all of its property, to the amount of $75- 
000,000. 

Of this issue, there has been set apart for exchange for a 
like amount of mortgage bonds now outstanding, upon the ele 
vated railroad lines owned by the petitioner, $25,000,000. 

The balance of this authorized issue of bonds may be used 
from time to time whenever in the judgment of the board ot 
directors of the company, its second refunding bonds cannot 
be marketed on reasonable terms of $50,000,000. $73,000,000. 

It was also authorized to issue 5 per cent refunding bonds to 
the amount of $350,000,000. 

Of these bonds there were originally issued $93,508,500, of 


which $91,164,500 were outstanding March 31, 1927, $307,000 
being in the sinking fund, and the balance of $90,857,500 being 
practically all owned by the Brooklyn-Manhattan Transit Corpo- 
ration, of which the New York Rapid Transit Corporation is 
a subsidiary. 

At March 31, 1927, the New York Rapid Transit Corpora- 
tion had issued no-par value common stock to the amount of 
282,760 shares. 

The following is a statement of its gross income since ‘its 
organization and the payments made on its outstanding securi- 
ties: 
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Gross Fixed Net Corporate 
Period. Income. Charges.* Income. 

June 15 to June 30, 1923 ...... $349,774 $60,586 $289,188 
Year ended June 30, 1924 ...... 8.257 O67 5,764,085 2.492.982 
: = GUS Ge, TREO cccvcs 0.770,482 5,915,368 3.861.114 
June 30, 1926 ...... 10,058,926 5,974,804 $,6°4,122 
June 30, 1927 ...... 11,777,714 5.989.370 5,783,344 
WEE -Svasaxsaesar= ; .. $40,819,963 $23,704,213 $17,115,750 


* Principally bond interest, includes small amount of rents and other in 


terest. 
Net Corporate Balance after 
Period Income. Dividends. Dividends. 
June 15 to June 30, 1923 ...... $289,188 = $289,188 
Year ended June 30, 1924 ...... 2,492,982 lahidarcuateac 2,492,982 
“ Jume 30, 1025 ...... 3,861,114 $3,024,000 837,114 
” - June 30, 1926 ...... 4,684,122 4,503,520 180,802 
saa - June 30, 1927 ...... 5,758,344 4,524,160 1,264,184 
$17,115,750 $12,051.680 $5,064,070 


The directors of the petitioner being of the opinion that the 
terms of the proposed sale of the refunding bonds to its parent 
company at the price of 80 are reasonable have refused to pass 
a resolution authorizing the issue, sale, or negotiation of any 
part of the first and refunding bonds to raise the funds required 
for the above indicated purpose. 

The city of New York insists on the other hand that the needs 
of the petitioner should be met by the sale of these bonds and 
that they can be sold so as to realize a net return of from 95 
to 97 per cent of the par value. 

On the basis of a sale at 95, it would require only $16,842,000 
of these bonds to yield the money now needed by the petitioner 
us against $20,000,000 of the refunding bonds now proposed 
to be issued for that purpose and that in view of the fact that 
in the event of the exercise by the city of its right to recapture 
the issue of the refunding bonds would involve a loss to the 
city of $2,387,000 over and above the amount involved in the 
negotiation of the tirst and refunding bonds and that the grant 
ing of the application now made would be, therefore, unjust and 
burdensome to the eity. 

As to so much of the proposed issue the proceeds of which are 
applicable to additions or for other purposes incident to initia! 
operation upon which a debt discount of not exceeding 3 pet 
cout in any event would be chargeable against the city, and the 
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balance of which would be borne solely by the petitioner, the city 
would ordinarily make no objection since the petitioner insists 
and the city agrees that its interests would not be affected ma 
terially thereby so far as concerns the city. The objection is to 
the proposed bond issue applicable to additions and additional 
equipment amounting in all to $15,666,000 par value of bonds 
of the proposed issue of $20,000,000, 

(2, 3} The Commission is not impressed by the testimony 
or the argument to the effect that the sale at this time of first 
and retunding bonds to yield $16,000,000 would constitute a 
breach ot faith toward the holders of the 6 per cent Bonds of 
the Grooklyn-Manhattan Transit Corporation. It is said that 
the tirst and retunding bonds were intended to remain unis- 
sued except in the event of an emergency in the affairs of the 
company. Mr. Dahl testitied that if the bonds now proposed 
to be sold could not be sold at more than 70 or 75 he would 
regard that as an emergency that might justify the sale of the 
first and refunding bonds, but that so long as the former can 
be sold at 30 he was of the opinion that there is no such emer- 
gency. To this the Commission cannot agree. It is of the 
opinion that where a company is as prosperous as is this com 
pany, with net earnings above fixed charges of almost $6,000,- 
vou and pays annual dividends of $4,500,000 its 5 per cent 
bonds should be salable on a far better basis than that on which 
the parent company has attempted to acquire them. This is 
especially true where the bonds so to be acquired can be used 
in connection with a sinking fund at a price equal to that ar 
which the Brooklyn-Manhattan Transit 6’s are now being freely 
sold. 

Inasmuch as this issue of first and refunding bonds was au- 
thorized as part of the plan of reorganization and every holder 
of the Brooklyn-Manhattan Transit 6’s knew of that fact when 
he bought his bonds, we fail to see where there would be any 
possible claim of want of good faith in issuing them at this time, 
especially as an amount in excess of $33,000,000 of the bonds 
would still be left subject to the control of the company to meet 
emergencies. 

The city argues further that the petitioner has other and far 
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less Onerous means as against the city and in its own interest 
of securing the funds now needed through the issue of equip- 
ment car trust notes that could be sold at par or better on a 5 
per cent basis, if the petitioner were willing to pay 20 per cent 
of the cost of equipment in cash and to secure the payment of the 
balance by the issue of serial equipment car trust notes in ten 
equal annual instalments beginning in 1930. 

It is further contended that whatever may be the method of 
furnishing the money requirements, the securities that are 
now proposed to be sold by the petitioner should be offered for 
sale by competitive bidding. In support of that contention the 
city invokes Article XXII. of Chapter V. of Contract No. 4, 
which reads as follows: 

“Article XXII. The lessee shall (except in such cases where 
permission to do otherwise is expressly granted from time to 
time by the Commission by a resolution evidenced by entries in 
its minutes) before entering into any contract, agreement, mort- 
gage or undertaking having to do with the enterprise of contrib- 
uting toward the cost of construction of the railroad or equip- 
ping the rdilroad, or reconstructing, extending, or equipping 
the existing railroads, submit the same to the Commission for its 
upproval and the Commission may as a condition of its approval 
require the insertion of such terms and conditions therein as 
it may deem necessary. ‘The Commission may further require 
the lessee before entering into any agreement having to do with 
the enterprise of contributing toward the cost of construction 
of the railroad or equipping the railroad, or reconstructing, 
extending, or equipping the existing railroads to ask for propos 
als upon forms of contracts satisfactory to the Commission, in a 
specitic manner and for a specified time.” 

In order to avoid the question raised by the petitioner as to its 
right to issue these equipment car trust notes under its contract 
with the city, the city has expressed its willingness to agree to 
such a method of financing. 

As bearing upon the credit of the petitioner and its ability 
directly or through its parent company to tinance the purchase 
of additional equipment for the railroad and extensions, which 
V.U.R.1928B, 
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amounts to $11,151,000 of the total of $16,000,000 proposed to 
be raised, the following facts appear: 

All the share capital of the petitioner is owned by the parent 
company directly or through a subsidiary, and practically all 
of its outstanding bonds are owned by the parent company 
which has issued, as against the $91,000,000 of bonds of the 
petitioner that it holds, its own 6 per cent bonds for substan- 
tially an equal amount. The net earnings of the parent com- 
pany for the two years ended June 30, 1926 and 1927 over 
and above all its fixed charges are as follows: 

For the year ended June 30, 1926—$5,904,390. 

For the year ended June 30, 1927—$6,042,668. 

The parent company has outstanding about 250,000 shares 
of 6 per cent preferred stock upon which annual dividends 
amounting to approximately $1,500,000 are being paid and 
approximately 770,000 shares of no-par common stock upon 
which it earns approximately $5.72 per share or $4,400,000, 
and pays annual dividends of $4 per share amounting to $3,- 
080,000, so that it is well able if it chooses to do so, to finance 
the payment for additions and additional equipment for the 
railroad out of its earnings if it prefers that course to the issuing 
of first and refunding bonds. 

[4] The Commission has reached the conclusion that the 
present application should be denied on the grounds urged by 
the city. The damage that may result to the city upon the issu. 
ance of the $20,000,000 of bonds in the event of the exercise 
of its rights of recapture, which it claims has already matured, 
is in no sense fanciful or exaggerated but a stern reality. True, 
the petitioner insists that the city’s right of recapture has not 
matured, and this the city denies. It would not be proper nor 
is it necessary for the Commission at this stage to express any 
opinion on that question. It is sutticient for the purpose of this 
application that the right of recapture is expressly provided 
for and reserved by the terms of Contract No. 4 and that in 
the event of the exercise of that right the proposed financing 
might involve the retirement of the refunding bonds at a pre- 
mium of 7} per cent and impose upon it, upon the retirement 
of the bonds now proposed to be issued for additions or addi- 
P.U.R.1928B. 
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tional equipment for the railroad, the payment of $3,833,000 
over and above the sum realized therefrom. 

[5] The petitioner challenges the power of the Commission 
to inquire into the reasonableness or merits of the propose d sale, 
claiming that it amounts to a substitution of the judgment or 
dliseretion of the Commission for that of the Board of Directors 
with whom it is lodged and in support of that view it cites 
the case of People ex rel. Delaware & H. Co. v. Stevens, 17 
N. Y¥. 1, 90 N. E. 60. In our judgment that case has no ap 
plication to the exceptional situation that exists here. In the 
Stevens case, supra, the burden of an improvident bargain 
was borne solely by the stockholders of the Delaware & Hudson 
Company, who were represented by its board of directors. No 
other interest was involved or affected. Here the petitioner 
has a partner with an investment in the property many times 
greater than its own, and one who is in many other ways vitally 
concerned and may be gravely injured by the proposed finance 
ing. 

(2) The petitioner is a mere creature of the Brooklyn-Man 
hattan Transit Corporation which proposes to take these Bonds 
at 80 cents on the dollar. Its officers and board of directors are 
the same as those of the parent company and are named by the 
latter. There has been and can be no bargain or negotiation 
between the two companies as to the price at which these bonds 
should be sold. ‘The parent company is both the seller and the 
buyer. It is selling the bonds to itself at a price and upon 
terms fixed by it. It is admitted that it has made no effort to 
sell the bonds elsewhere or to get a bid for them. If it acquires 
them, it may, under the terms of § 2 of Article 5 of the mort- 
gage to secure these refunding bonds sell them to the trustee 
of the sinking fund of its subsidiary at the prices at which the 
Brooklyn-Manhattan Transit Company 6 per cent are selling 
which now is about 97. In other words, they may acquire the 
bonds as against the interests of the city at 80 and turn them 
into the sinking fund at 97 or whatever may then be the market 
value of the bonds of the parent company that are partly secured 
by the deposit of this issue of bonds. The testimony shows that 
the Brooklyn-Manhattan Trausit Corporation recently sold to 
P.U.R.1928B. 
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the Chase National Bank, as trustee, bonds of the same author 
ized issue at a price of 98.5679. 

[6] (3) Under Chapter V, Article XXII of Contract No. 
4 above quoted, the Commission has the right to require that 
if these bonds are to be sold they should be disposed of by com- 
petitive bidding. That valuable provision was inserted in the 
contract for the pxotection of the city against the form of im- 
providence that is represented by the present proposal. 

For the reasons above stated the application is denied. The 
Commission tinds that the petitioner has ample means of finan-’ 
cing this transaction and takes this occasion to repeat that it 
will insist upon its prompt compliance with the order of De- 
cember 22, 1926 requiring it to place the 150 steel cars in oper- 
ation not later than December 31, 1927. ‘The petitioner has 
ample means with which to comply with that order by either of 
the methods above indicated or by way of advances out of its 


own ample earnings if it so elects. 


Note.—In Re New York Rapid Transit Corp. Case No. 2890, Oct. 
31, 1927, the New York Transit Commission approved a petition 
of a traction utility for consent to issue $17,000,000 principal 
amount of “refunding mortgage six per cent sinking fund gold 
bonds.” The approval was made with the express provision that any 
pertion of debt discount and expense in connection with the sale of 
the securities should not be included in “cost” either under the util- 
ity’s contract with the city or under its certificates of operation, such 
purposes not being reasonably chargeable in whole or in part to 
operating expenses or to income. 





PENNSYLVANIA PUBLIC SERVICE COMMISSION, 
RE GETTYSBURG FLYING SERVICE, INCORPO- 
RATED. 

[Application Docket No. 17501.] 


Aviation — Regulation of new service — Factors considered, 

1. Certain general rules of regulation of aircraft rather than a 
complete set of rules and regulations were adopted by the Commission 
in view of its experience with the administration of transportation serv- 
ice in general, p. 288. 

P.U.R.1928B. 
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fviation — Factors to be considered in successful operation. 
2. Commercia! aviation to be profitable and popular must be safe, 
convenient, comfortable, reliable, and not too expensive, p. 238. 
tviation — Requirements of landing field. 
3. Landing fields, whether publicly or privately owned, must be 
more than mere open spaces where planes may alight, and should have 
conveniences similar to those provided at railroad stations, p. 28). 


ifviation — Standards of equipment — Qualification of pilot. 
4. The Commission temporarily adopted as*its standard of equip- 
ment and qualification of pilots the standards prescribed by the Fed- 
eral Government and the State Aeronautics Commission, p. 289. 


[December 6, 1927.] 


Apptication of an air taxi utility for certificate of conven- 
ience and necessity approving of its incorporation, organization, 


and creation; certificate issued. 


By the Commission: This application is one of a number 
of proceedings now before the Commission for approval of the 
incorporation of public service companies for the purpose of 
transporting persons, freight, and merchandise by means of air- 
planes. 

[1] Transportation by aircraft in Pennsylvania being an un- 
tried venture in the field of common earrier service, it is expedi- 
ent and advisable to formally make known our views and ad- 
ministrative policy with respect to this new service. The ex- 
perience of the Commission in its administration of transporta- 
tion service by means of motor vehicles is convincing that a 
complete set of rules and regulations, governing aircraft trans- 
portation, cannot at present be adopted and promulgated. Cer- 
tain general rules of regulation will be followed, and, as the 
service develops and new problems and conditions arise, changes 
and modifications therein will be made. The safety and con- 
venience of the public will be given first and primary considera- 
tion. The Commission also recognizes the manifest necessity of 
permitting the company such control of operation as may best 
develop the service. 

[2] Commercial aviation to be protitable and popular must 
be safe, convenient, comfortable, reliable and not too expensive. 
Responsible companies operating in the United States and other 
countries carry thousands ot passengers daily and have demon- 
P.U.R.1928B. 
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strated that the airplane of today provides safe, convenient, and 
reliable means of air transportation. 

This applicant has carried 16,000 persons in the period of ap- 
proximately two months without injury to a passenger and with 
but one forced landing. 

[3] The landing fields or airports, either municipally owned 
or provided by the company, must be more than open spaces 
where the ‘planes can land and the passengers alight; they must 
have the conveniences similar to those provided at railroad sta- 
tions, with adequate space for parking automobiles under proper 
police regulation. 

The practice of the Commission requires, on applications of 
this character, the filing of two petitions; one for approval of 
the incorporation of the proposed company and the other for 
the beginning ot the exercise of the rights and privileges of the 
company or, in other words, the approval of the service which 
the company desires to furnish. The petition for approval of 
incorporation will be granted in such eases as the testimony con- 
clusively establishes necessity for the service by the applicant 
und the financial ability of the proposed company to purchase 
the necessary equipment and provide adequate landing fields. 

On the application for exercise of the rights and privileges 
only such rights and privileges will be granted as the testi- 
mony shows the company is prepared and forthwith proposes 
to exercise. 

[4] The Commission will adopt for the present as its stand- 
ards of equipment and qualification of pilots the standards pre- 
scribed by the Federal Government and the State Aeronautics 
Commission, and require the company to file proof that it has 
or will comply therewith. 

The rights granted will be limited to a period of one year, 
with the privilege of applying for renewal without formal hear- 
ing, unless otherwise ordered, upon filing with the Commis- 
sion a petition containing the data and information which the 
Commission shall require, and conditioned upon the applicant 
carrying liability insurance for the protection of the passengers 
and the public generally, and filing monthly statements cover- 


ing the number of passengers carried and service furnished. 
P.U.R.1928B. 19 








290 PENNSYLVANIA PUBLIC SERVICE COMMISSION. 


Until the applicant has definitely shown the nature and echarac- 
ter of the service desired to be furnished, and has made arrange- 
ments for a ianding field or of the purchase of ‘planes, action 
on the petition for the beginning of the exercise of the rights 
will be withheld for a reasonable period of time. 

The Gettysburg Flying Service, Inc., has established the nee 
essity for the service, and its financial responsibility and the ap 
plication for approval of incorporation is approved. It is the 
intention of this company for the present to limit its service 
to transporting persons on sight-seeing trips over the Gettys 
burg battletield and a taxi service from Gettysburg to points 
and places in Pennsylvania. The company having provided it 
self with suitable landing fields and planes, the application of 
the company for the beginning of the exercise of said sight-seeing 
and taxi rights and privileges, subject to the above condition, is 


also approved. .An appropriate order will issue. 





WEST VIRGINIA PUBLIC SERVICE COMMISSION, 


RE CLARKSBURG LIGHT & HEAT COMPANY. 
[¢ ase No. 1742.1 


Return — Right to earn — Natural gas service. 
1. The owner of natural gas property which the public is entitled 
to use is entitled to just compensation from the public by way of rates 
for such use, p. 295. 
Return — Factors considered — Valuation, 
2. The value of the property of a public utility used in its public 
service business must be ascertained to determine whether the return 
is fair, p. 296. 
Return — Basis — Fair value — Investment. 
3. The present fair value rather than the amount of money invested 
in utility property is the basis on which to calculate rates, p. 296. 
Valuation — Gas well construction — Charges to operating expense. 
4. Charges for the cost of labor, hauling freight, and similar items 
incurred in the drilling of natural gas wells should not be included in 
the rate base of a natural gas utility when these items have been charged 
to operating expense, p. 296. 
P.U.R.1928B. 
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Valuation — Measures — Reproduction cost. 

5. The use of estimates of the cost of reproducing utility property. 
less acerued depreciation, is not the sole method of proving present 
value, although such estimates are to be given major consideration, p. 
298. 

Valuation — Mains and pipes — Actual costs — Quotations. 

6. The actual cost of pipe of a natural gas company, in the regu- 
lar course of business and at the date of the appraisal, is to be pre- 
ferred as a basis on which to arrive at value over theoretical prices 
based on general quotations of manufacturers or dealers, where a pub- 
lie utilicy company through its affiliations is enabled to secure its ma- 
terial advantageously, p. 21). 

Valuation — Cost of trenching and backjilling — Natural gas lines. 

7. The actual dimensions of a trench are to be preferred to esti- 
mates in calculating the cost of trenching and backiilling for the pur- 
pose of laying natural gas pipes, p. 301. 

Valuation — Reproduction cost — Test of figures. 

8. The actual cost of additions to a plant during recent months 

may be applied as to test to reproduction cost figures, p. 301. 
Valuation — Determination of repreduction cost — Estimates — Book 
cests. 

% An engineer’s estimate of probable costs should not outweigh 
the costs set up on the books of a public utility which are required to 
be kept in accordance with a uniform classification, in determining 
reproduction cost, although this test of reproduction cost estimates is 
not to be confused with “book costs” and “investment” at some date 


remote from the date of inquiry, p. 302. 


Valuation — General overheads — Natural gas utility. 

10. Reasonable sums should be estimated for additional expenses for 
purchasing materials, warehousing, omissions and contingencies, loss 
and waste of fittings, supervision, field aecounting, use and loss of 
tools, and insurance in the theoretical rebuilding of a natural gas plant 
to determine reproduction cost, p. 310. 


Valuation — Overheads — Interest during construction, 
1]. Interest at 6 per cent per annum for half the period of theoretical 
construction is a legitimate item of overhead costs in ascertaining 
reproduction cost of natural gas property, p. 311. 


Valuation — Overheads — Administration — Legal and commercial 
costs — Taxes and insurance during construction. 

12. Cost of the nucleus of an administrative system of general oflices 
of a natural gas company, legal and legitimate commercial costs, and 
taxes and insurance during construction may be estimated at 3 per cent 
in determining reproduction cost, p. 311. 


Valuation — Overheads — Natural gas property. 

13. A total overhead cost of 74 per cent may be estimated on the 
physical plant of a natural gas company, in addition to direct over- 
heads included in an appraisal, except on rights of way, p. 311. 

P.U.R.1928B. 
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Valuation — Overheads — Engineering and engineering supervision. 
14. An allowance of 5 per cent was estimated for engineering and 
engineering supervision on field, transmission, and distribution lines 
of a natural gas company, p. 311. 
Depreciation — Accrued — Gas well equipment. 

15. The cost of salvaging equipment, the cost of complying with a 
law requiring abandoned wells to be securely plugged, and the ioss of 
the cost of labor and material upon the abandonment of property must 
be considered in ascertaining the accrued depreciation of gas well 
equipment, p. 312. 

Depreciation — Accrued — Items for overheads. 

16. Depreciation should be applied to the theoretical cost of-utility 
property new including those items for overheads which have been in- 
cluded in the estimates of such cost, p. 314. 

Valuation — Leaseholds and natural gas rights — Market value. 

17. An estimate of the value of natural gas leaseholds based upon 
estimates of the market value of gas leases and upon the difference 
between the market value of the estimated gas in the ground and the 
cost of producing it, was rejected on the ground that market value is 
not a proper measure of the value of utility property other than land 
and buildings, p. 316. 

Valuation — Leaseholds and natural gas rights. 

18. Leaseholds and natural gas rights of a natural gas utility were 
valued at book cost, in the absence of competent proof of appreciation 
of the original cost, and in view of the further fact that the public had 
paid large amounts in rates on account of rentals and royalties for 
gas rights, p. 316. 

Valuation — Going concern value — Percentage basis. 

19. The Commission does not look with favor upon the practice of 
estimating going value on a flat percentage basis without convincing 
proof of the presence of a value in excess of the fair value of the util- 
ity’s property, and exclusive of good will, franchise rights, and similar 
elements of value that are excluded from the rate base of public service 
corporations because of their monopolistic position in the community, 
p. 320. 

Valuation — Going concern value — Natural gas utility. 

20. An allowance may be made for going concern value from all the 
evidence before the Commission, if it is possible to do so, although no 
sum has been proved to be assigned for that value, p. 321. 

Valuation — Working capital — Materials and supplies — Effect of 
billing. 

21. An allowance was made for working capital of a natural gas 
company based upon the average monthly operating expenses, together 
with an allowance for necessary supplies and working balance, where 
the utility collected its bills daily on monthly billings of gas consumed, 
in a sense doing a cash business, p. 321. 

Commissions — Evidence — Admissions by witnesses. 
22. Commission proceedings differ from court proceedings in that 
P.U.R.1928B. 
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the state cannot be limited in its prerogative to regulate rates by the 
admission of any witness, p. 322. 
Depreciation — Natural gas property — Amortization, 

23. An annual charge for amortization of physical property of a 
natural gas company based on the estimated cost of reproduction new 
less observed deterioration less the value of salvable property, with no 
allowance for amortization on distribution system property upon the 
assumption that_this property might be adapted to the service of mixed 
or manufactured gas after the exhaustion of natural gas, was disap- 
proved, partly because of the adequate provision made in the past for 
amortization, p. 322. 

Return — Operating expenses — Cost of drilling gas wells. 

24. Expenditures for labor and expenses in drilling new gas wells 
should be charged to gas well construction account instead of to operat- 
ing expenses, p. 325. 

Depreciation — Necessity of charge — Retirements. 

25. Operating charges should be sufficient to take care of the depre- 
ciation and provide for the retirement of the additions to capital that 
are necessarily made from year to year, including gas well construction 
costs in the case of a natural gas utility, p. 325. 

Return — Operating expenses — Rate*‘expenditures — Amortization. 

26. The expense of conducting a rate case before the Commission 
was considered a legitimate charge against operating expenses and was 
amortized over a period of five years, p. 326. 

Discrimination — Rates — Concessions to cities and other corpora- 
tions. 

27. The practice of granting lower rates for public utility service 
to municipal and other publie corporations is discriminatory, p. 328. 


Return — Natural gas — Percentage allowance. 
28. Natural gas rates calculated to produce a net return of 7.928 
per cent upon the fair value of the property were approved, where with 
a possible improvement in industrial consumption a return of more 
than 9 per cent might be earned, p. 328. 


(DivinE, Commissioner, dissents.) 
[December 23, 1927.] 


INVESTIGATION and suspension of rates, rules, and regulations 
for furnishing natural gas; new rate schedules established. 

Appearances: R. S. Douglass and Lynch & Lynch, (M. G. 
Sperry, on brief), of Clarksburg, for Clarksburg Light & Heat 
Company, the respondent; Fred L. Shinn, Clarksburg, for city 
of Clarksburg, protestant; G. H. Duthie, Clarksburg, for city of 
Clarksburg and Central Labor Union and associated unions, pro- 
P.U.R.1928B. 
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testants; C. L. Greathouse, Clarksburg, for town of Nutter Fort, 


protestant. 


Coffman, Chairman: This case is a proceeding under § 9 of 
the Publie Service Commission Act wherein the Commission has 
entered upon a hearing concerning the propriety of the rates for 
furnishing natural gas in the city of Clarksburg and vicinity, in 
cluding the town of Nutter Fort, stated in a schedule or tariff 
tiled by the Clarksburg Light & Heat Company January 15, 1927, 
to become effective March 1, 1927, and designated P. S. C. W. 
Va. No. 4, cancelling P. S. C. W. Va. No. 3 stating the rates 
then in effect. 

The tariff so filed states a chanve in the rate for eas for domes- 
tie and commercial use from 30 ceuts net per thousand cubic teet 
for the first 30,000 cubic feet consumed per month, 33 cents for 
the next 10,000 eubic feet and 38 cents for all over 40,000 cubie 
feet, to 50 eents per thousand cubie teet. It states no change in 
the rate of 40 cents per thousand for industrial and manufactur- 
ing use and 21 cents per thousand for use by municipalities and 
the county, and in school buildings. 

The change in rate for domestic and commercial consumption 
has been suspended and the use of the proposed rate deferred 
pending the hearing and decision of this case. 

The burden of proving that the rates stated in the tariff are 
just and reasonable was upon the respondent gas company, and 


> 


it offered evidence for that purpose. The Commission’s account 
ants made a thorough investigation of the company’s financial 
affairs, and the protestants offered testimony to rebut the re 
spondent’s proof. The record consists of the transcript of oral 
testimony, 1782 pages, numerous exhibits running to many lun 
dreds of pages, and briefs of argument filed by counsel. Oral 
argument was heard October 5, 1927, and the case was submitted 
on that day. 

A practice has grown up among regulatory Commissions to in 
dulge in diseussious of the law and faets involved in Commission 
cases, somewhat after the manner of a court. Our statute pro 
vides that when an order of the Commission is reviewed by the 
supreme court of appeals, “the Commission shall tile with the 

. 
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court before the day fixed for the final hearing a written state- 
ment of its reasons for the entry of such order.”’ This report, 
however, is not to be taken as an imitation of the courts, nor as 
a compliance with the statutory provision just mentioned. The 
citizens who are served with natural gas by the respondent, as 
well as that corporate citizen itself, are entitled to a general state- 


ment of the Commission’s conclusions on the evidence in this ease. 
Revenue of the Gas Company 


[1] The law is so well understood that it need not be more than 
restated that the public is entitled to the use of the private prop- 
erty of a natural gas company furnishing gas for lighting, heat- 
ing, and power purposes; and that the owner of such private 
property, the use of which is so taken by the public, is entitled to 
just compensation from the public by way of rates for such use. 

Mr. E. V. Williamson, statistician of the Commission, made 
and filed a report on the books and acecounts of the respondent. 
These books and aecounts are kept under rules specified by the 
Commission, and the law prescribes severe penalties for falsifi- 
caution. of these or other records of a public service corporation. 
No serious objection was made to the report of the statistician 
by the respondent or by the protestants, and it will be assumed 
that it states correctly the financial history of the respondent. 

The statistician’s report shows that, since 1921 when the pres- 
ent gas rates at Clarksburg were fixed by agreement between the 
gas company and the municipality and its domestic and indus- 
trial consumers, the revenues and expenses of the company have 


been as follows: 


Net Less Gas Well 


Operating Operating Operating construction Readjusted 
revenues, expenses. income costs. net income. 
1922 .... $1,076,865.16 $653,958.77 $422,926.39 $26,998.91 $395,927.48 
1923 .... 1,247,171.50 809,129.39 438,042.11 42,423.92 395,618.19 


1924 .... 1,210,583.88 932,988.58 277,595.30 33,103.74 244,491.56 
1925 .... 1,017,306.05 ,921.33 249,384.72 44,364.10 205,020.62 
$55,866.85 837,915.56 117,951.29 29,881.34 88,069.95 





In the year 1926, the consumption of gas by domestic and 
commercial consumers, whose rates are here sought to be in- 
creased from an average of 50.56 cents, net, to 50 cents, net, 
amounted to 1,577,918 M cubie feet. Applying the proposed 
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increase to this consumption would result in an annual increase 
in the net operating income of the respondent of $306,747.26 for 
the future provided the consumption remained the same as it 
Was in 1926. 

(2] In order to determine if the probable income of the re- 
spondent under the proposed rates will constitute a just com- 
pensation for the use of its property by the public and, there- 
fore, will be fair to it and to the public, or if such income will 
be more than a just compensation for the use of its property 
and, therefore, unfair to the public, it will be necessary to ascer- 
tain the value of the respondent’s property used in its public 


service business. Valuation is necessarily the crux of rate cases. 
Valuation 


[3] It is no longer contended by Commissions representing 
the public, or approved by the courts announcing the law, that 
the amount of money invested in utility property is the basis on 
which to caleulate rates to be paid for its use by the public. It 
is the present fair value of the property of the respondent that 
is to be determined here. Counsel for all the protestants cor- 
ectly state the proposition in their briefs when they say “the 
applicant is entitled to a fair return on the fair value of its 
property now used and useful in the public service.” 

Counsel for the gas company conclude their brief of argu- 
ment with this contention: 

“That the present fair value of the property of the applicant 
now used and useful in its service, . . . after deducting 
all eosts of labor of drilling wells, is at least $3,900,000; that 
the present fair value of such property, including the cost of 
drilling wells is at least $4,482,000.” 


4] It may be noted here that this company has heretofore 


sought to hav 


the Commission treat as an operating expense, to 
be included in the rates charged the public, the cost of labor, 
mauling, freight and similar items incurred in the drilling of 
its wells. The Commission agreed to that policy in 1916 and 


based rates on that practice. The respondent, therefore, very 


prope rly takes the position that although the wells on which these 
charges for labor, ete., were expeuded constitute a part of its 
P.U.R.19281 
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property, yet, in view of the equities arising from this under- 
standing with the ratepayer, the account known in the Uniform 
Classification of Accounts as “Account 211, Gas Well Con- 
struction,” and amounting to approximately $800,000 by repro 
duction new estimate, should not be included in the present 
valuation of its property, provided the same policy of account- 
ing is continued. 

Counsel for the protesting municipalities contend, in conclud- 
ing their argument, that a fair valuation of the property is not 
to exceed $2,274,974. 

Ford, Bacon & Davis, Incorporated, New York, a nationally 
known firm of engineers, was employed by the respondent to 
make a report of the value of its property as of June 30, 1926. 
Such a report was filed by Mr. F. H. Lerch, Jr., an experienced 
engineer counected with the firm, who, together with others 
associated with him, also gave oral testimony and filed numerous 
other exhibits. His estimates of value were based on the cost of 
reproducing the physical property new, less ‘observed deteriora 
tion,” on the market value of land, and on a method of valua 
tion of leaseholds and natural gas rights which will be hereafter 
described. 

The city of Clarksburg emploved Mr. C. P. Collins, of Clarks 
burg, also an experienced engineer, to check the valuation as set 
forth in the report of Ford, Bacon & Davis; and Mr. Collins also 
tiled a report containing his estimate of valuation, based on the 
cost of reproducing the physical property new, less ‘‘observed 
deterioration.” He oficrs no criticism ot the estimates of Ford, 
Bacon & Davis of the reproduction cost of rights of way, gen- 
eral structures, meters, and meter installation, regulators and 
general property. He differs, however, from that tirm’s estimates 
of the value of land and of the reproduction cost of compressing 
station structures and equipment, of gas well equipment, and 
of field, transmission and distribution system pipe lines. The 
engineers also differ in their calculations of overhead costs and 
going value. 

A summary of the estimates of reproduction cost new of the 
company’s property, without regard to the cost of construction 
of gas wells and not including leaseholds and natural gas rights 
P.U.R.1928B. 
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and of reproduction cost less “observed deterioration,” is as 
follows: 

| Tables omitted. | 

Mr. Lerch subsequently filed a supplementary report (Lerch 
Exhibit No. 7) covering additions to and abandonments of prop 
erty from June 30, 1926, to December 31, 1926. A summary 
of the estimates as of the latter date, as the Commission under- 
stands them, and with estimates of overhead costs claimed in 
connection with the several classes of property, is as follows: 

Tables omitted. | 

To the above total | $2,657,005 | for physical property, the 
respondent’s engineers add $943,005 for leaseholds and natural 
vas rights as of December 31, 1926, together with 10 per cent 
additional going value, $94,300, and $221,937 for working capi- 
tal, a total rate base of $5,916,245. 

'5| The method of arriving at the present fair value of pub- 
lic service utility property by means of estimates of the cost of 
reproducing the same property new at prices for material and 
labor prevailing at the date of the valuation, less depreciation, 
if any, seems to be more and more in process of being adopted 
hy state regulatory Commissions, in conformity to decisions of 
the United States Supreme Court; although the Interstate Com- 
merece Commission in the St. Louis & O'Fallon Railway case 
las challenged the doctrine where the inability of the public 
to pay rail rates based upon the theory, with consequent dis- 
turbance to the business of the country, is involved in its appli- 
cation. 124 Inters. Com. Rep. 1. 

It is not understood that making estimates of the cost of repro- 
ducing utility preperty, less accrued depreciation, is the sole 
me hod of proving its present value. It is one of the methods 
of determining value, and the supreme court has laid it down 
as evidence to be given major consideration, beginning with 
Bluefield Water Works & Improv. Co. v. Public Service Com 
mission, 262 U. S. 679, 67 L. ed. 1176, P.U.R.1923D, 11, 45 
Sup. Ct. Rep. 675, when this Commission was forbidden to 
enforce water rates in the city of Bluefield because in deter- 
mining the rate base it “failed to give proper consideration to 
the higher cost of construction in 1920 over that in 1915 and 
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before the war and failed to give weight to cost of reproduction, 
less depreciation, on the basis of 1920 prices;” and continuing 
through a line of cases in the past five years to MeCardle v. In- 
dianapolis Water Co. 272 U. S. 400, 71 L. ed. 154, P.U.R. 
927A, 15, 21, 47 Sup. Ct. Rep. 144, when the positive lan- 
guage was used, “But in determining present value, considera- 
tion must be given to prices and wages prevailing at the time 
of the investigation.” 

If, then, great weight is to be given the evidence of engineers 
of the cost of reproducing the lines and system of the Clarks- 
burg Light & Heat Company in obedience to the mandate of 
the supreme court, it becomes necessary to examine with great 
care the testimony of the engineers in this case and the report 
of the valuation made by them. 

Aside from its leaseholds and natural gas rights, the respond- 
ent’s property consists of equipment at 154 gas wells, connected 
with the fireplaces and furnaces of its customers by means of 
about 60 miles of field pipe lines in its production system, about 
70 miles of pipe lines in its transmission system, about 104 
miles of pipe lines in its distribution system and 9,843 service 
lines running from its distribution mains to the curb, together 
with structures and appliances for regulating the flow of gas and 
measuring it. This system of pipe lines also connects with 
the lines of various other producers of natural gas from whom 
the company purchases a part of its gas supply. It extends only 
a few miles from the city of Clarksburg. The inventory of the 
items making up the plant has been satisfactorily proved, and 
it is the valuation placed upon them that is to be carefully seru- 


tinized. 
Reproduction Cost of Pipe Lines 


[6] By far the largest general class of property in the inven- 
tory is that including pipe lines in the several systems. Ford, 
Bacon & Davis’s report states that in making the estimates re- 
ported therein, “the costs used were built up to conform with 
conditions which actually exist as to employment of labor, haul- 
ing of materials, clearing of right of way, size of gang and 
organization used by the company, and similar problems met 
P.U.R.1928B. 
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in construction work of this kind. Labor rates paid by the com- 
pany are the bases in every instance.” The prices actually paid 
vy the company for pipe. taken from invoices rendered during 
the year 1926, were not taken as the bases for material prices, 
however, and the report further states that “material prices 
were obtained from quoted prices by representative concerns 
for purchase of+ pipe in large quantities.” 

Mr. Collins, for the most part, caleulated the price of line 
pipe at what it actually cost the respondent during the vear 
1926 when the appraisal was made; and these prices are con- 
siderably lower than those used by Ford, Bacon & Davis. ‘The 
evidence explains this variation by the fact that the respondent, 
because of its affiliation with the Standard Oil Company of New 
Jersey which owns 51 per cent of its capital stock, enjovs the 
purchasing facilities of that organization, and is thereby en 


bled to secure its material more advantageously. The respond- 


ent complains in its brief that Mr. Collins used these lower cost 
prices, but it must be conceded that the actual cost of pipe, in 
the regular course of business and at the date of the appraisal, is 
to be preferred as a basis on which to arrive at value over the- 
oretical prices based on general quotations of manufacturers or 
dealers. Then, too, the basis of the political and economic policy 
by which giant corporations have come into existence rests, in 
part, upon the very fact of the advantageous purchasing facili- 
ties of such organizations. When these organizations happen 
to be engaged in public utility business, it is but fair that the 
public should share in the advantages of their facilities. Ma- 
terial prices should, therefore, be used in these valuations as 
actually paid by the respondent, and as set out in Mr, Collins’s 
report with a slight adjustment of the discount to conform to 
will be pointed out more specitically later in this report. 


the practice of the company. The effect of adopting these prices 


Common labor in pipe line construction is estimated at $4.12 
for a nine-hour day by the company’s engineers, based on wages 
"$4.25 per day to its regularly employed labor and $4 for un- 
trained labor. The engineer for the protestants estimated labor 
at $3.60 per day. Other witnesses testified as to labor prices, and 
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the preponderance of the evidence appears to warrant the esti- 
pre} PI 


Gs 


mate of $4.12 per day. 


Mr. Lerch used an estimate of 3.79 eubie vards of earth as 
the performance of a laborer per day in ditehing on field lines 
and 3 ecubie vards per man-day on city distribution lines; while 


Mr. Collins estimated labor performance at 6 cubic yards per 


man-day. Officials in charge of engineering work for the city 
of Clarksburg testified to trench work in the city to a depth of 


5 feet where the usual performance per man-day was 9.7 eubic 
vards in loam, and 6.75 eubie yards to 7.8 cubie yards under 
average soil conditions. The evidence abundantly supports the 
estimate of the protestants’ engincer; and the etlect of adopt- 
ing his estimate will also be pointed out further in this report. 
(7| Mr. Lereh, in his Exhibit No. 6 at page 40, gives the 
estimated sizes of the trenches in which the transmission, field 
and distribution lines are buried, in order to caleulate the cost 
of trenching and backfilling. It is stated that the trench dimen- 
sions shown in the exhibit were determined by field observa- 
tions and in actual practice. Jlowever, Mr. W. G. Von Gem- 
mingen, also of the firm of Ford, Bacon & Davis, made numerous 
openings of these trenches to observe the condition of the pipe, 
and his report of the depth at which the lines are buried does 
not coincide with the estimated depth, as will appear from the 


‘following tabulation: 


Depth of trench. 


Estimated. Actual. 
poo ee re 26 in. 10.50 in. 
Transmission line, 6 inch ........... by Sasalicr yeaa el aS 30 in. 25.17 in. 
Transmission line, 8 inch ..... Bi ae iain Grits clad 32 in, 32.00 in, 
eS BO, OP oi oc ces ae rs ncokntacwns 40 in. 37.75 in 
GN EE ccc etc deeds se ssecce es 20 in 19.25 in 
Se TOO, DM ks cccievinrcsdccimeweces 1 in 16.87 in 
vee ee SR re eee 22 in. 24.80 in. 
Speermens Se, © ON ic chia dcvislsee cee 26 in. 28.66 in. 
NF ee rere 28 in. 32.03 in. 


The actual dimensions of a trench are to be preferred in these 
caleulations to estimates. 

[8] Another test may be applied to the reproduction cost 
figures of the engineers—the actual cost of additions to the plant 
from July 1, 1926, to December 31, 1926, as shown by Lerch 
Exhibit No. 7. The following instance is in point. 
P.U.R.1928B. 
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The unit prices of material only in Account 214, field line 
equipment is given at page 71 of Ford, Bacon & Davis's report. 
The largest item in the account is 120,374 feet of 4-inch pipe 
at $0.4935 per foot, including fittings at 3.5 per cent of the 
cost of pipe. Lerch Exhibit No. 7 reports that from June to 
December, 1926, there was added to the company’s plant 3,990 
feet of 4-inch pipe at a cost of $1,184.79, or $0.29694 per toot, 
with additional charge on the books for “‘tittings, ete.” of 17.75 
per cent of the cost of the pipe, making a total cost of $0.3495 
per foot, 29 per cent less than the estimate of Ford, Bacon & 
Davis. Six other additions were made to this account, compari- 
sons of which with engineer's estimates bring like results. 

The books also carry a charge for the installation of these 
seven sections of field line pipe in Account 213, tield line con- 
struction. The cost is entered at $5,961.62, while the same 
construction at unit costs estimated by Ford, Bacon & Davis at 
page 70 of their report would have amounted to $6,194.99, to 
which there is proposed to be added general overheads at 18.5 
per cent. 

|9| The signiticance of these entries in the accounts covering 
field line construction and equipment, may be seen from the 
following excerpts from the Uniform Classification of Accounts 
for Natural Gas Companies, under which the accounts of the 
respondent are kept: 

“Cost of Equipment. The cost of equipment, unless other- 
wise indicated in the text of an equipment account, includes, 
in addition to the actual money purchase price thereof, inves- 
tigation and inspection expenses necessary to such purchase; 
expenses of transportation when borne by the utility; labor em- 
ployed, materials and supplies consumed, and expenses incurred 
by the utility in unloading and placing such equipment in readi- 
ness to operate; and like expenses incurred in excavating, trench- 
ing, refilling, repaving, and otherwise restoring to its original 
condition land in which equipment is located.” Page 47. 

“213. Field Line Construction. Charge to this account the 
cost of labor employed, materials consumed and expenses in- 
curred by the utility in constructing pipe lines owned and used 
by it in collecting natural gas from wells and conveying it to 
P.U.R.1928B. 





XU} 








RE CLARKSBURG LIGHT & HEAT CO 303 


the compressing or boosting stations, or other points where the 
transmission system begins. 

In the charges to this account include the cost of hauling, 
ditching, constructing supports, conduits, ete., laying pipe, re- 
tilling, repaving, damage to crops, fences, ete.; also the cost of 
tools consumed, other supplies used and expenses incurred in 
the construction of field lines. 

Exclude from this account and charge to ‘214. Field line 
equipment’ account the cost of pipe, collars, couplings, other 
littings, gates, valves, and other equipment accessory to the field 
lines.’ Page 50. 

“214. Field Line Equipment. Charge to this account the 
cost of field line equipment owned by the utility and used by it 
in collecting natural gas from wells and conveying it to the 
compressing or boosting stations or other points where the trans- 
mission system begins. 

In the charges to this account include the cost of pipe, collars, 
couplings, other fittings, gates, valves, and other equipment ac- 
cessory to the field lines. 

Exclude from this account and charge to ‘213 field line con- 
struction’ account the cost of labor employed, material consumed, 
und expenses incurred in installing field line equipment.. 

The records supporting the entries to this account shall be 
so kept that the utility. can furnish information as to the diam- 
eter, length, weight, material, price, and date of installation of 
each field line; also the cost and date of installation of collars, 
couplings, and other fittings.” Page 51. 

it can not be said in this connection that the engineer's esti- 
mate of probable costs shall outweigh the costs set up on the 
books of the utility, which are required to be kept in accordance 
with the Uniform Classification. This report, in an earlier para- 
graph, has vouched for the books and accounts of the respond- 
ent. This test of reproduction cost estimates is not to be con- 
fused with “book costs” and “investment”? at some date remote 
from date of the inquiry. It is a comparison of theoretical 
estimates, made June 30, 1926, and brought down to December 
31, 1926, with the written record of costs during the period be- 


tween those dates, kept in accordance with the law of the state. 
P.U.R.1928B. 
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The evidential value of that record is superior to the most con- 
scieutious forecast. 

It may also be pointed out that in the estimate oi reproduc- 
tion cost of pipe lines and their construction, as well as the 
rest of the plant, a liberal estimate is made by the engineers for 
“direct overheads.” Mr. Collins, for protestants, caleulates 
“construction overheads” at 15 per cent, consisting of contractor's 
fee 10 per cent, workman's compensation 0.75 per cent, public 
liability 0.25 per cent, engineering 1.5 per cent, and contin- 
gencies 2.5 per cent. Mr. Lerch adds to the cost of pipe, includ- 
ing freight, 0.5 per cent for purchasing, 1 per cent for ware- 
housing, and 2 per cent for omissions and contingencies. He 
calculates labor overheads at 10 per cent and 12 per cent, vary- 
ing with size of pipe. These consist of direct supervision 2 per 
cent, field accounting 1 per cent, use and loss of tools 2 per cent, 
insurance 1 per cent, and omissions and contingencies 4 per 
cent, with an additional 1 per cent for supervision and a like 
additional amount for omissions and contingencies for construc- 
tion of lines over 6 inches in diameter. These estimates may 
be kept in mind for consideration in connection with the esti- 
mate of Ford, Bacon & Davis of $471,758 for general overheads, 
together with $284,235 for going value on account of the physi- 
cal property alone. 

A pplication of Various Unit Costs 


The results achieved by the application of the various unit 
prices at reproduction cost which have just been referred to, may 
be shown by the following tabulations: 

First, take Account 226, transmission line equipment. The 
largest item in that account is $180,817.26 for 149,646 feet of 
6 inch pipe, steel, screwed. Page 135 Ford, Bacon & Davis’s 
report. That sum includes cost of labor and material, $171- 
344.70, and $9,472.56, direct overheads; but when it reaches 
the proposed rate base it has grown to be $240,667.71 by the 
addition of estimates of general overheads and going value. The 
units making up that sum are shown in a tabulation, as follows: 

Ford, Bacon & Davis’s valuation. Account 226, transmission 
line equipment. 


P.U.R.1928B. 
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Item: 


(Based on pipe at $0.7773 per foot f. o. b. Clarksburg; 3.8 


cubic vards excavation per man-day; trench 


inches; labor at $4.12 per dav; 
I ( 


as set out in Lereh Exhibit No. 


at 


costs. ) 


LIGHT 


foremen, 


prices, 


6, ineludine 


& HEAT CQ. 


149,646 feet 6-inch pipe, steel, screwed. 


16 


inches x 





3045 


) 


30 


and performance 
direct overheads 
3.5 per cent on material and 10 per cent on construction 











Per foot. Cost Overheads. Total. 
1. 149.646 ft. pipe and 
in. ee $0.7773 $116,319.84 $116,319.84 
(1) Purchasing pipe ..... .0039 $583.62 583.62 
(2) Warehousing pipe .0078 1,167.24 1,167.24 
(3) Omissions and contin- 
NUS 55 16-558 ivi a, bss re 0155 2,319.51 2,319.51 
2. Fittings, estimated per ft. 
ek . oe eee 0272 4,070.37 4,070.37 
(4) Purchasing fittings 0001 14.96 14.96 
(5) Warehousing fittings . .0003 44.88 44.88 
(6) Loss and waste ...... 0011 164.61 164.61 
(7) Omissions and _ con- 
ee eee .0005 74.82 74.82 
3. Construction: 
(a) Clearing right of way .0037 553.69 553.69 
(b) Labor, ditching ..... 1548 23,165.22 23,165.22 
(c) Foreman, ditching 0131 1,960.36 1,960.36 
(d) Backfilling ditch .... 0268 4,010.51 4,010.51 
(e) Unloading pipe ..... 0048 718.31 718.31 
(f{) Haulingand stringing  .0302 , 4,519.31 4,519.31 
(g) Labor, laying pipe .. 0967 14.470.77 14,470.77 
(h) Foreman and ear... .0104 1,556.32 1,556.52 
(8) Supervision ......... 0068 1,017.59 1,017.59 
(9) Field accounting .0034 508.79 508.79 
(10) Use and loss of tools .0068 1,017.59 1,017.59 
(11) Insuranmee ....... .0034 508.79 508.79 
(12) Omissions and contin- 
I 3 es Sacdu cunts 0137 2,050.16 2,050.16 
Totals, FB & D p. 
SD Ae bes st cmon $1.2083 $171,344.70 ($9.472.56) $180,817.26 
(13) Engineering and super- 
i, ee ee ee 7) 9,040.85 9,040.85 
(14) Administration ...... 2% 3,616.34 3,616.34 
SREY BE vcs aerecscanes 1% 10,849.02 10,849.02 
(16) Preconstruction costs . 2% 3,616.34 3,616.34 
(17) Legal expense ....... 1% 1,808.17 1,808.17 
(18) Insurance and taxes.. 1% 1,808.17 1,808.17 
(19) Cost of financing % 7,232.68 7,232.68 
Teta 2. ooces 21% $171.344.70 $47,444.13 $218,788.83 
(20) Going value ......c0- 10% 21,878.88 21,878.88 
Grand Total ...... $171,344.70 $69,323.01 $240,667.71 
P.U.R.1928B. 20 





306 WEST VIRGINIA PUBLIC SERVICE COMMISSIO 


The protestants’ engineer estimated the same item at actual 
cost of pipe purchased by the company in 1926, at the labor 
performance sustained by the proof, at trench depth of 26 inches, 
and the unit costs of labor and construction overheads adopted 
by him. His calculations result in a finding of cost of repro 
duetion of $156,224.77 for labor and material, and $20,441.65 
for direct overheads, total $156,666.42. To that sum he adds 
veneral overheads and going value to swell the estimate to $192,- 
699.64. An analysis of his caleulation is as follows: 

Collins’s valuation. Account 226, transmission line equip- 
ment. 

Item: 149,646 feet 6-inch pipe, steel, serewed. 

(Based on pipe at $0.6558, adjusted as to discount, per foot 
f. o. b. Clarksburg ; 6 cubie yards excavation per man-day ; trench 
16 inches x 26 inches; labor at $3.60 per day; foreman, prices 
and performance as set out in Collins’s Exhibit Valuation, in- 


cluding valves and boxes, and construction overheads at 15 per 


cent. ) 
Per foot. Cost. Overheads. Total. 
l. 149,646 ft. pipe and freight $0.6558 $98,137.85 $98,137.85 
2. Fittings, estimated 0229 3.426.90 3,426.90 
3. Construction: 
(a) Clearing right of way 0018 269.36 269.36 
(b) Labor, ditching W665 9,951.46 9,951.46 
(c) Foreman, ditching 048 718.30 718.50 
(d) Backfilling ditch : 0200 2,992.92 2,992.92 
(e) Unloading pipe 042 6235.51 628.51 
(f) Hauling and stringing .0271 $1,057.41 4,057.41 
(g) Labor, laving , OT75 11,597.57 11,597.57 
(h) Foreman, layiug we O04 1 613.55 613.55 
Total, pipe installed $.8847 $132,395.83 $132,393.83 
4. Valves and boxes path ats 0256 3,830.94 3,830.94 
Total, including 
valves, ete. $.9103 $136,224.77 $136,224.77 
5. Construction overheads: 
(1) Contractor’s fee, 10% 0910 $13,617.79 13,617.79 
(2) Workman’s insurance 
1% . bia ary 0091 1,361.78 1,361.78 
(3) Engineering 1.5% 0137 2,050.15 2,050.15 
(4) Contingencies 2.5% .0228 3,411.93 3,411.93 





Totals, Plate 5, ad 
eer $1.6469 $20,441.65 $156,666.42 


P.U.R.1928B. 
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6. General overheads: 

(5: Administration 0.5% . 
(6) Interest, 6.0% a 
(7) Preconstruction costs 

0.5% Pe Pe taka ce 

(3) Legal expenses 1.0%.. 
(9) Insurance and taxes 
| (eee 

(10) Financing 4.0% ..... 





MS 55.55 Da cheers 
(11) Going value 10% 


783.33 
9,399.96 


1,566.66 
1,566.66 
6,266.64 

$40,808.23 

15,666.64 





$177,033.00 
15,666.64 





Grand Total 


$136,224.77 


Basing a calculation on pipe at $0.6558, 


day of 6 cubic yards, trench at actual depth 


$56,474.87 


$192,699.64 


excavation per man- 


of 25.17 inches, and 


otherwise on labor and prices, performance, ete., adopted by 


lord, Bacon & Davis, including direct overheads at 3.5 per cent 


on material and 10 per cent on construction costs, a reprodue 


tion cost of $148,374 is achieved. 


This estimate includes labor 


and material at $140,772, and direct overheads at $7,602, of 


which the liberal sum of $3,606.46 is for omissions and con- 


tingencies, as follows: 
Per foot. 
1. 149,646 ft. pipe and freight $0.6558 


(1) Purchasing pipe ...... 0033 
(2) Warehousing pipe .... 0066 
(3) Omissions and contin- 
| ee 0131 
2. Fittings, estimated per ft. 
rer 0230 
(4) Purchasing fittings .. 0001 
(5) Warehousing fittings .. 002 
(6) Loss and waste ....... .0009 
(7) Omissions and contin- 
WIN No 3-0 a de oo ars 0005 


3. Construction: 
(a) Clearing right of way  .0037 


(b) Labor, ditching ..... 0823 
(c) Foreman, ditching .. 0070 
(d) Backfilling ditch .... .0268 
(e) Unloading pipe ..... .0048 
(f) Haulingand stringing .0302 
(g) Labor, laying pipe... .0967 
(h) Foreman and car... .0104 
(8). Seperviewe. «.....sess 0052 
(9) Field accounting ...... 0026 
(10) Use and loss of tools .. 0052 
CER) TRUS ono cs cmdioss 0026 
(12) Omissions and contin- 
NE Sis Saeed aes .0105 
a $0.9915 


Cost. 
$98,137.85 


3,441.86 


553.69 
12,315.86 
1,047.52 
4,010.51 
718.31 
4,519.31 
14,470.77 
1,556.32 


$140,772.00 


Overheads. 


$493.83 
987.66 


1,960.36 
14.96 
29.93 

134.68 


74.82 


778.16 
389.08 
778.16 
389.08 


$7,602.00 


Note: If construction costs were calculated on excavation 


Total. 
$98,137.85 
493.53 
987.65 


1,960.56 


3,441.56 
14.96 
29.93 


134.68 


4,519.31 
14,470.77 
1,556.32 
778.16 
389.08 
778.16 
389.08 


1,571.28 
$148,374.00 
performance 


per man-day of 7.5 cubie yards, as testified is an average for deeper trench- 
ing than has been done by the respondent, a reproduction cost estimate of 
$145,440.96 would he reached. 
P.U.R.19289B 
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The application to all pipe 
ilcated in this report as having been proved, results in simuar 


etions from the estimates of Ford, Bacon & Davis. 


>: 
i 


COMMISSION. 


ine accounts of the unit prices 


» 


Caleula- 


tions have been made, and they will be lodged with the papers 


] 
i 
in this case but will not be set out here. 


[owever, in the distribution system certain trenches have been 


found to be of a greater depth than the dimensions used by 
the company’s el eineers. These items have also been recal- 
culated, and a summary of the five items that make up the 


bulk of Account 234, distribution line equipment, is as follows: 


1 


F. B. & D. 

estimate 

with direct 

overheads. 
inch pipe $112,764.75 
inch pipe 100,796.79 
inch pipe 124,086.05 


322.185 ft. 
188.370 ft. 
175.834 ft. 
49.698 ft. 


om oo bo 


2 


Probable 
cost labor 


and material 


in place. 

$80.965.09 
69,188.30 
93,302.95 
15.930.89 


0 
F. B. & D. 
direct over- 
heads on 
col. 2. 
$4,918.96 
3,802.44 
5,198.37 
2,738.36 


4 


Cost plus 
direct 
overheads. 
$85,884.05 
72.990.74 
98 .501.32 


48 669.25 





inch pipe 54,975.93 
$4.098.36 








59,400 ft. 8 inch pipe 93,917.34 80,336.54 3,761.82 
ED tana: ack alies $486.540.86 $369,723.77 $20,419.95 $390,143.72 


A study of the foregoing figures leads to the conclusion that 
the estimate’of reproduction cost, new, of distribution lines, made 
by Ford, Bacon & Davis, exceeds a fair reproduction cost by 
at least 20 per cent, and that a like reduction should be made 
in that firm’s estimate of reproduction cost of transmission lines 
and field line equipment and construction. A reduction of 5 per 
cent from the estimated cost of gas well equipment, consisting 
of tubing, casing, ete., is also justified by calculations similar 
to those already tabulated in this report. The reproduction 
‘ost, new, including direct overheads at the percentages adopted 
bv Ford, Bacon & Davis, of the property just mentioned, as of 


December 31, 1926, may be stated as follows: 


Account 212, gas well equipment ..........cccwscccccccccces $519,933.00 
Account 213, field line construction .................. Cee ee oe 60,266.00 
Amor: SE6, GHG TOO CIO oon 5s ccc ce ec sssccesea. 137,163.00 
Account 226, transmission line equipment .................6-. 360,780.00 
Account 234, distribution line equipment .................... 434,625.00 


Miscellaneous Property 


The appraisal carries rights of way at a total of $56}245, with 
the statement that ‘‘the cost of rights of way has been included 
P.U.R.1928B. 
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at the amount shown to have been paid therefor in the com 
pany’s records.”” The statement continues, however: “In addi 
tion to this cost there is in allowance to cover the salaries and 
expenses of the employees securing rights of way.” The unit 
prices per rod used by Ford, Bacon & Davis are as follows: for 
2-inch line, 70 cents; 3-inch, 95 cents; 4-inch, $1.45; 6-inch, 
$2.20; 8-inch, $2.70; 10-inch, $2.70. The engineer’ for the 
protestants found no fault with these prices. In Lerch Exhibit 
No. 7 is given a statement of additions to Account 206, rights 
of way, production system, made between June 30, 1926, and 
December 31, 1926. The additions amount to $541.50 at com- 
pany book cost, and include 2-inch rights of way at 50 cents a 
rod, 4-inch at $1 a rod, and 6-ineh at $1.50, also railroad eross- 
ing at $50 and recording costs $12. At the prices used by the 
engineers these rights of way would have cost $691.55, 

To reproduce the structures (buildings) of the company’s svs 
tem, a total of $55,261 is estimated. Labor prices are used 
as follows: carpenters $1 an hour, common labor 40 cents, brick 
lavers $1.50, hod carriers 75 cents, stone masons $1.50, glaziers 
90 cents, painters 90 cents. Workman’s insurance is estimated 
and labor overheads of 22 per cent are added. The report says: 
“The direct overheads included in these unit prices cover 
supervision, loss, and use of tools, liability insurance, inciden 
tals and contingencies, purchases, warehouse handling and check 
ine. To the direct overheads a total charge of 10 per cent was 
added for contractor’s fee.” 

Meters and meter installations, and service lines are estimated 
at $266,841, and these accounts also carry material overheads 
from 2.5 to 4.5 per cent and labor overheads of 6 per cent, in- 
‘luding supervision, use and loss of tools, insurance, and omis- 
sions and contingencies. Compressing station equipment carries 
even larger percentages for direct overheads. 

There is some difference in the opinion of witnesses on the 
market value of land. Col. R. B. Willison, the dean of Clarks- 
burg realtors, expresses an opinion that the land in use is worth 
$31,200, while Mr. Charles Little, an experienced real estate 
operator, fixes the value at $27,250. The land will be included 


in the valuation at $30,000. 


P.U.R.19281 
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General Overheads 


The engineer for the protestants has added to cost of labor 
and material and direct overheads $461,646.78 for general 
overheads and going value, while Ford, Bacon & Davis fixes 
the total of these two items, on account of physical property 
alone, at $753,418.24 as of June 30, 1926, and $756,082 as 
of December 31, 1926. Ten per cent is added for going value 


and the percentages for general overheads are as follows: 


Production Transmission Distribution General 





System. System. System. Property. 

Engineering and superin 
tendence aces ea 2.5% 5.0% 5.0% 1.0% 
Administration .......... 2.0% 2.0% 2.0% 2.0% 
Interest whee oi 6.0% 6.0% 6.0% 6.0% 
Preconstruction costs .... 2.00% 2.0% 2.0% 2.0% 
legal expenses .......... 1.0% 1.0% 1.0% 1.0% 
Insurance and taxes ..... 1.0% 1.0% 1.0% 1.0% 
Cost of financing ........ 4.0% 4.0% 4.0% 4.0% 
ROE ss aedeneacus 18.5% 21.0%, 21.0% 17.0% 


Kighteen months is taken for the theoretical reproduction of 
ihe property and interest is caleulated for half the period at 
S per cent per annum. 

10| The statement is made that ‘“‘these overhead charges are 
unavoidable in the eonstruection of a property of this nature 
and are as directly a part of its costs as are materials and con 
struction labor.” 

} 


building 


Certainly some expenses are incurred in the actua 
of a gas plant aside from the cost of labor, material, and the 
overheads, (1) purchasing materials, (2) warehousing, (3) 
omissions and co itingencies, (6) loss and waste of fittings, (7) 
omissions and contingencies, (8) supervision, (9) field account- 
ing, (10) use and loss of tools, (11) insurance and (12) omis- 
sions and contingencies, which have already been provided for 
in these estimates, as appears from the tabulations heretofore 
given. Reasonable sums should be estimated for these addi- 
tional expenses in the theoretical rebuilding of the respondent's 
plant. The sums set out by Ford, Bacon & Davis are mere 
I culation, and they appear to be unreasonable in view of al- 
lowances already made. 

It is one of the vices of the reproduction-new-less-depreciation 
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theory of valuation that geutlemen indulge their imaginations too 
freely in testifying to estimates of cost. This Commission has 
expressed a settled conviction on that point. In Re Barbours- 
ville Water & Light Co. 14 Ann. Rep. W. Va. P. 8S. C. —, it 
was said: 

“If reproduction cost estimates are to be of value in rate mak 
ing they must be shorn of many of their fanciful and unreal ele 
ments, including unreasonable costs for overheads, unusual esti- 
mates for labor and material and numerous other theoretica! 
estimates that exceed the actual cost of constructing the plant, 
and are not in accord with modern commercial! and industrial! 
practices. The well managed modern utility invests its capital 
with rigid economy and at conservative costs. Why should not 
estimates of reproduction costs be made accordingly ¢” 

Let the application of the proposed treatment of theoretical 
overhead costs be illustrated by reference to the last analysis of 


costs on another page, that of 149,646 feet of -inch pipe: 


Cost. Overheads. Total. 

Pipe in place and direct over- 
heads .. os $140,772.00 $7,602.00 $148,374.00 

(13) Engineering and _— super- 
WON hacen cawescuedis 5% 7,418.70 7,418.70 
(14) Administration ......... 2% 2,967.48 2,967.48 
Coee. SE, cokes snatveeess Se 8,902.44 8,902.44 
(16) Preconstruction costs .... 2% 2,967.48 2,967.48 
(17) Legal expense ........... 1% 1,483.74 1,483.74 
(18) Insurance and taxes ..... 1% 1,483.74 1,483.74 
(19) Cost of financing ........ 4% 5,934.96 5,934.96 
ss, ida ceetekead 21% $140,772.00 $38,760.54 $179,532.54 
(2B) CRE VRE cece ccenscs 10% 17,953.25 17,953.25 
GOR TOU kc csccieswess $140,772.00 $56,713.79 $197,485.79 


Men engaged in the publie service natural gas business in West 
Virginia do not expend $38,760.54 to install a pipe line costing 
$140,772 for material and labor. Nor may an estimate of the 
value of such property be enhanced to $197,485.79 without the 
most convincing proof. 

[11-14] Interest at 6 per cent per annum for half the period 
of theoretical construction is a legitimate item: of overhead costs, 
that is 4.5 per cent; cost of the nucleus of an administrative 


system of general oftices, legal and legitimate commercial costs, 


and taxes and insurance during construction may be estimated 
P.U.R1928B 
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at 3 per cent. A total overhead cost of 74 per cent may be esti 


mated on all the physical plant, in addition to the liberal direct 
overheads ineluded in the adjusted appraisal, except on rights 
of way, it having been pointed out that the appraisal estimates 
are suth “ent to account itor auy possible additional cost Over the 
“first cost” of riehts ot way provided to be kept by the Uni 
form Classification of Accounts; and on tield, transmission, and 
distribution lines 5 per cent will be estimated for engineering 
und engineering supervision. The direct overheads cover such 
costs as do other portions of the plant requiring engineering su- 


pervision. 
Accrued Di precial ion 


The engineers testifying for the respondent and protestants 
have practically agreed on the percentages at which acerued 
depreciation, or “deterioration,” is to be caleulated on the cost 
new of a theoretically reconstructed plant. 

Ford, Bacon & Davis arrived at the percentages lo be applied 
to those parts ¢ { the plant that are susceptible ot phy sical obser- 
+] 


vati he property in place; except as 
A e L 


yn from an inspection of 
to meters when ‘ili percentage representing the observed de- 
terioration existing Was estimated from the records of the com 
pany as to meter replacement and maintenance.” Five em- 
plioyees of the tirm were sent to Clarksbure to verity the inven 
tory and to take observations of the physical condition of the 
property, under the direction of Mr. H. W. Goebel whose testi- 
mony is recorded at page 765 of the transcript ot evidence. Mr. 
W. G. Von Gemmingen contributed to the couclusions reported, 
by making numerous inspections of the pipe lines, the results of 
which were concurred in by Mr. Collins. 

There being no conilict in the record as to the percentage ot 
accrued depreciation existing in pipe lines, structures, and gen- 
eral equipment, the estimates in the reports will be used. 

{15} lt would be with great difticulty, however, that the cal- 
culation of accrued depreciation in gas well construction may be 
reconciled with that on gas well equipment, although the tormer 
account is not asked to be included in the rate base as hereto- 
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fore explained. With reference to the cost of labor, hauling, 
and similar charges for drilling gas wells, the report says: 

“It was taken as a reasonable assumption that the wells were 
in a condition of depletion indicated by the decline in rock 
pressure. Based upon the records of this decline it was found 
that the average rock pressure of a representative group of wells 
had declined 60.33 per cent from the original to the latest meas- 
urement. The ‘gas well construction’ account is, therefore, 
taken to be in a condition of 40 per cent of new cost.” 

This method was not adopted to ascertain the condition of 
tubing and casing in the same wells, which of course could not 
be examined by the engineers. The report continues: 

“With reference to the account ‘gas well equipment,’ it was 
found from study of past operations that the company recovered 
approximately 90 per cent of the equipment in a well, the recov 
ered material being in about 80 per cent condition. An amount 
representing this loss in use was deducted from the estimated 
cost of reproduction new in arriving at the deteriorated value 
of the account.” 

A condition of 72.43 per cent was thereupon adopted for gas 
well equipment. This conclusion is also irreconcilable with 
the contention of this respondent on a former application for 
change of rates when the Commission recited that “it appears 


from the evidence that the cost of plugging the wells will at 
least equal the salvage value of material used therein.” Case 
No. 656, Clarksburg Light & Heat Co. 1 P. S. C. W. Va. Deci- 
sions, 604, 6 Ann. Rep. W. Va. P. S. C. 142. 

it is evident the engineers have not taken into account the 
cost of salvaging the equipment and the cost of complying with 
the West Virginia law requiring abandoned wells to be securely 
plugged. Moreover, it is impossible to disassociate the cost 
a. 


of labor and the cost of material in determining t'2 value of 


a structure. Upon its abandonment the cost of labor is entirely 
lost, of course; and the cost of material is also lost, except for 
its salvage value less the cost of salvaging it. No further evi- 
dence of salvage value of gas well equipment was adduced, and, 
it appears that a consistent and fair treatment of this account 


warrants the application ot a percentage ot depreciation equal to 
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that for gas well construetion. And it is noted that on Decem- 
ber 31, 1926, the average rock pressure had continued to decline 
until a per cent condition of 34.6 was fixed in Lerch Exhibit 
No. 7. 

16} The respondent's engineers advance the proposition that 
f the prop- 


while the sums included in the reproduction cost « 
erty for interest during construction should be depreciated at 
the rate at which the direct cost of the property is depreciated. 
vet the sums theoretically expended for engineering should not 
so be depreciated, and sums for other overhead costs not at all. 
They ealeulate depreciation on the cost of crgincering at the 
rate of one-half of 1 per cent in the production system, 2 per 
cent in the transmission system, 3 per cent in the distribution 
system and 1 per cent in the general property. The accrued 
depreciation in the property, the cost of which includes engineer- 
ig expense, is much greater as may be seen from “Ford, Bacon 
& Davis’s estimate of reproduction cost as of December 31, 
1926,” on another page of this report. No depreciation is ad- 
mitted to exist in that part of the cost of the property desig- 
nated overhead costs for administration, legal expenses and gen- 
eral commercial costs. 

No sums should be included in the cost of construction of a 
plant for any expenditures not made in the ordinary course of 
such construction. It no engineering or administration is re 
quired, no estimate should be included for their cost. If such 
services are required, the cost thereof should be included, as the 
costs of freight and labor and material are included. As the 
property deteriorates its value is depreciated, and that value de 
pends on the cost of labor and material, of freight and engineer- 
iug supervision, and of any other service legitimately required 
in the construction of the property. When it is entirely worn 
out, its value is lost. Engineers and experts do not offer a 
market for second-hand plans. Their books are tull of them. 

The Commission will follow its usual practice and apply de- 
preciation to the theoretical cost of the property, new, includ 
ine those items for overheads which have been included in the 
estimates of such cost. 
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ee 
ej 


Summary, Valuation of Physical Property 


To summarize the adjustments made in the estimates of the 


engineers of the value of the respondent's physical property : 


M 


Production System: 
204 Land 
~J6 Rights of way 
209 Measuring — struc- 
tures —e 
210 Other structures . 
212 Gas well equip- 
ment - 
213 Field line 
struction 
214 Field line equip- 


con- 


ere ‘ 
215 Measuring equip- 
ment 


216 Drilling tools, ete. 


Total, production 
system 
Transmission System: 
218 Land 
220 Rights of way 
221 Compressing 
structures .... 
224 Compressing 
equipment .... 
226 Transmission line 


Total,  transmis- 
sion system 


Distribution System: 





228 Land . b.Graoa 

230 Rights of way 

231 Regulator — struc- 
tures 

233 Regulators ..... 

2a lines 

2: 


6 Meters 


237 Meter installa- 
ere eres 
lotal, distribu- 


tion system 
Cieneral Prope rty ° 
245 Land 
Miscellaneous ac- 
counts 


fotal, general 


Grand Totals 


P.U.R.1928B. 


aterial, labo 


and direct 
overheads. 


519,933 
60,266 
137,163 


16,912 
49,951 


11,256 


32,132 
360,780 


$449,053 


16.055 


S7U2,055 
18,700 
64,424 


$53,124 


$2,003,925 $204,416.17 $2,298,341.17 


= 


General 


overheads. 


$262.: 


229.50 


27.38 


39,994.98 


17,145.38 


1,168.40 
3,746.3: 


iw 





$70,107.71 


41.25 


$44.20 


2,409.90 
46,097.50 


Total cost 
reproduc- 
tion new. 


$2,062.50 
9,743.00 


3,259.00 
392.38 


559,927.98 
67,799.25 
154,308.38 


18,080.40 


03,697.32 


Present 
fair 
value. 


$2,962.00 
9,743.00 


2,790.08 


362.25 
193,735.08 
55,095.39 
126,532.87 


15,368.34 
42,957.86 





$869,800.71 


12,100.20 


34,541.90 
106,877.50 


$449,653.40 


10,481.19 


29,484.97 
349,914.65 





$49,392.85 





$78,081.51 


1,102.50 


4,831.80 


$6,254.30 


$498,445.85 
$9,083.75 
2,169.00 


12,998.90 
410,717.45 
488,953.13 
105,708.82 
163,846.13 


17,259.13 


$454,807.06 
$9,083.75 
2,169.00 
2.87 
400,941.57 


86,681. 
139,269.: 


wt 


14,670.26 





$840,736.31 


, 


20,102.50 


69,255.81 


$89.558.50 


$697 ,356.37 
20,102.50 
57,967.10 


$78,069.60 





$1,650, 586.45 
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Lease holds and Natural Gas Rights 


(17, 18] The respondent contends for a valuation of its lease- 
holds and natural gas rights as of June 30, 1926, at $960,981; 
of which sum $942,800 is the estimated value of operated lease- 
holds in 9,400 acres of land upon which it has acquired the 
right to drill for and produce natural gas, and $18,181 is the 
estimated value of 18,180.40 acres of unoperated acreage under 
lease. 

The supplemental report adjusting the valuation estimates to 
conditions existing December 31, 1926, gives the operated acre- 
uge at $925,273, because of a decline in rock pressure since 
June, deducts from the $18,181 for unoperated acreage $1,597 
for that number of acres abandoned, and adds $1,146 for 848 
acres added to the unoperated acreage account, making the esti- 
mated valuation as follows: 


$925,273 


ce lhl eg RE eT CTT ee 
SEO GATED GROIN a vvcriccccceeedcec nese scisnecoeudee then 17,730 
BUEN cnc tccececsc cere snsiseenseseasesacaesaewe cocccccese $943.003 


In the brief on behalf of respondent its contention is stated 
as tollows: 

“All of the gas which the company has produced in the past 
and all of the fas which it is now producing has been and is 
the product of this 9,400 acres of operated territory ; while 
the unoperated territory amounting in excess of 15,000 acres 
has been taken up and is being held with the hope and expecta- 
tion that the same, or a considerable part of it, may hereafter 
prove to be productive gas territory. But the value of the appli- 
cant’s leaseholds les almost entirely in the 9,40U acres of oper- 
ated territory which we have just mentioned. And the value 
of this last mentioned acreage we know constitutes a very large 
part of the present value of the applicant’s plant and property. 


All this acreage is devoted to public use; all of it is highly pro- 


ductive; all of it has been thoroughly tested and proven, and 
unusually complete data and records exist of the performance 
of all of the several wells drilled thereon.” 

Mr. Bovd E. Hornor and Mr. Olandus West, both experienced 
perators of natural gas properties in the Clarksburg territory 
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and, therefore, interested in the price of gas, testified as to the 
“market value” of the gas leases, and Mr. Lerch testified as to 
the value of the estimated recoverable gas contained in the sands 
underlying the land on which the company has leases. The esti- 
mate of the quantity of recoverable gas, upon which Mr. Lerch’s 
valuation depends, was made by Mr. Ralph E. Davis, an eminent 
expert in geology. 

Numerous witnesses testified that the “market value” of gas 
at the well mouth in the Clarksburg territory is not less than 
20 cents per thousand cubic feet. Mr. Lerch ascertained that 
it costs the respondent approximately 15 cents per M cubic feet 
to produce gas at the mouth of the well, using the production 
costs adopted by his firm. The difference between the “market 
value” and the cost, or 5 cents per M cubic feet, is taken as 
the value of a cubic foot of gas in the ground. Mr. Davis tes- 
titied to a “sound” estimate of 18,505,454,000 eubic feet (ad- 
justed to December 31, 1926); and that quantity of gas at 5 
cents per M cubic feet amounts to $925,273. The unoperated 
acreage, which is not now producing gas, was valued at $1 an acre 
in the June valuation. 

The valuation of natural gas rights and leaseholds has long 
been a bone of contention in gas rate cases in this state. It is 
involved in a case now pending in the United States Supreme 
Court. 

This report will, therefore, content itself with following the 
course to which the Commission has consistently adhered, al- 
though not by unanimous opinion, and reject the theory upon 
which the engineers have arrived at an estimate of the value of 
the leaseholds, as well as the use of “‘market value” as a proper 
measure of the value of any utility property other than land 
and buildings, which by their very nature may be devoted to 
other uses and thereby have an earning capacity not influenced 
by state regulation. ‘Market value” depends upon net earn- 
ings. The Michigan Public Utilities Commission, in Re Michi- 
gan State Teleph. Co. P.U.R.1923A, 30, 62, has pointed out 
the absurdity of making rates on the market value of public 
utility property, as follows: 

“The sale or exchange value of a plant depends largely upon 
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what it will earn. What it will earn depends upon its rates. 
If value depends upon rates, and if rates are to depend upon 
value, the whole scheme of rate making is absurd.” 

“The sale or exchange value of public utility property, where 
rates are subject to regulation and are regulated, cannot reason- 
ably be made the basis of rates.” 

Dr. Wilcox, in his revision of Whitten’s “Valuation of Publie 
Service Corporations,” at page 380 concludes a discussion of 
this subject by saving: 

“It seems clear that neither the market value of stock and 
bonds, nor the market value of the physical property, nor the 
market value of the plant as a going concern, can be deemed of 
much importance in a rate case, for the reason that the market 
value is in large part dependent upon the rates. Yet, with re- 
spect to land, and in a lesser degree with respect to buildings 
and some other items of property market value is or may be 
used as the determining factor; but this only because such items 
of property are separable from the rest of the utility plant with- 
out destruction of value, so that their value is not dependent 
upon the rates charged, or even upon the’ continued operation 
of the plant as a whole. The fact that value in economics and 
practical business means exchange or market value and the fur- 
ther fact that the same tribunals often are charged with the duty 
of valuing utility property for both rate-making purposes and 
public aequisition have tended to foster confusion in the minds 
of courts and Commissions concerning the nature of fair value 
for rate-making purposes. The idea that public service prop- 
erty is held in private ownership like other property, that ‘fair 
value’ is value, and that present value is a matter of current 
prices, seems to dominate the thought of the United States Su 
preme Court and of most of the lower Federal courts. This 
idea is no doubt responsible for the rejection of the prudent 
investment rule, and for the emphasis placed upon spot repro- 
duetion cost. Although the search for the market value of a 
utility seems futile and its use as a basis for rate making il- 
logical and destructive of the regulatory power, the courts con- 
tinue to look for it.” 

The West Virginia supreme court of appeals, however, has 
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experienced no confusion on this subject. In Natural Gas Co. 
v. Public Service Commission, 95 W. Va. d57, P.U.R.1924D, 
J46, 356, 121 8S. E. 716, the court said: 

“Generally speaking, evidence of value in a rate-making case 
cannot be based upon the rate of return or earnings of the util- 
ity; and whenever this appears, either directly or indirectly, 
such evidence is incompetent.” 

And, in the same opinion, the court disposes of the contention 
that the “market price” of gas is not influenced by the regulated 
rates of public service corporations furnishing gas for heat, light, 
and power purposes. The opinion continues: 

“It is almost inconceivable that there could be an open mar- 
ket for these gas leascholds, situated as they are, which would 
not be based upon the rates at which the utilities there are sell- 
ing gas to the public.” 

In following the course indicated, of rejecting the respond- 
ent’s testimony of any appreciated value of its natural gas rights 
now used in its public service business, over original cost, the 
Commission is guided by the following cases: Charleston v. 
Public Service Commission, 95 W. Va. 91, P.U.R.1924B, 601, 
120 8. E. 398; Natural Gas Co. v. Public Service Commissions 
supra; the United Fuel Gas Company rate cases, the last Com- 
mission report having been made March 24, 1925, 12 Ann. Rep. 
W. Va. PLS. C. 43, P.U.R.1925B, 705, and in Re Cumberland 
& Allegh« uy Gas Co. decided October 26, 1927. 

It may be added, however, that it appears inconsistent for 
the respondent voluntarily to eliminate its gas well construction 
account from the rate base in this case because the charges there- 
in have all these years been included in operating expenses for 
which provision was made by way of rates, and, in the same 
case, insist upon an appreciation of 800 per cent in the valua- 
tion of its gas leaseholds when during the same period it has 
included in operating expenses, for which provision was made 
by way of rates, the sum of $1,092,744.52 for lease rentals and 
gas well royalties on account of its gas leaseholds. There was 
included last year $79,571.40 for that purpose, and the Com- 


mission is asked to include that sum in a forecast of future 
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operating charg s. A considerable quantity of gas is also fur- 
nished free to land owners under the terms of their leases. 

The book cost of leaseholds and natural gas rights, as report- 
ed by the statistician as of December 31, 1926, was $109,256.96, 
und, according to the engineers for the gas company the lease- 
holds have been depleted to 34.6 per cent of their original value. 
In the absence of competent proof of appreciation of the origi- 
nal cost, as well as to adhere to the equities of the tacit com- 
pact whereby the public has paid over a million dollars in rates 
vn account of the rentals and royalties of the respondent’s gas 
rights, the leaseholds and natural gas rights now used and useful 
in the service of the public will be valued at $109,256.96. 


Going Value 


The protestants’ engineer has estimated the going value of the 
business of the respondent, over and above the reproduction 
cost of its plant, less observed deterioration, at 10 per cent of 
such depreciated plant value. He bases that estimate on the 
eustom of courts and Commissions and the fact that in a com- 
munity where natural gas has long been used as fuel it would 
be an inexpensive task to secure customers for the product. 

Ford, Bacon & Davis assigns an amount equal to 10 per cent 
of the estimated cost of reproduction new of the physical prop- 
erty and leaseholds and natural gas rights as representing going 
concern value. Mr. H. W. Goebel, an engineer with the same 
firm under whose direction the percentage of observed deprecia- 
tion was ascertained, testified (page 797 of transcript) to the 
effect that the depreciated values stated in the report of Ford, 
Bacon & Davis were based on the property “‘as a going concern.” 
It can scarcely be said that the plant of the respondent could 
be valued as a public utility plant, or for any other purpose, 
upon the modest allowance for depreciation from costs new for 
which the respondent contends, except for the fact that it has 
customers attached and is a going concern. 

[19] This Commission has not looked with favor upon the 
practice of estimating going value on a flat percentage basis 
without convincing proof of the presence of a value in excess of 
the fair value of the utility’s property, and, of course, exclusive 
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of good will, franchise rights, and similar elements of value that 
are excluded from the rate base of public service corporations 
because of their monopolistic position in the community. Blue- 
field Teleph. Co. v. Public Service Commission, 102 W. Va. 
26, P.U.R.1927B, 855, 135 S. E. 833 (See 13 Ann. Rep. W. 
Va. P. S. C. 92, P.U.R.1926D, 209), Re Bluefield Water Works 
\ Improv. Co. 14 Ann. Rep. W. Va. P. S. C. ¢. t., P.U.R.1927B, 
275, Barboursville Water & Light Co. 14 Ann. Rep. W. Va. 
P&L 

[20] No sum has been proven in this case to be assigned as 
soing value, but in that case the courts have indicated the Com- 
mission may fix such value from all the evidence before it, if 
possible to do so. Upon the whole record in this case $125,000 
will be included in the valuation on this account. 


Working Capital 


[21] The average monthly operating expenses of the respond- 
ent for 1926 were about $70,000, which sum, together with 
$40,000 for necessary supplies and working balance, appears 
to be a fair allowance for working capital. The respondent col- 
lects its bills daily on monthly billings of gas consumed. In 
a sense it does a cash business. The profits from its business are 
thereby collected monthly, also. These profits create a surplus 
for dividends, which until so paid out is available for working 
capital. Therefore, $110,000 will be estimated for that item. 


Present Fuir Value 


For the reasons set out in this report and others that appear 
from a study of the record, it appears that the fair value of 
the respondent’s plant and business as of December 31, 1926, 
is $2,000,000, and that sum is adopted as the rate base in this 
case. 

The items upon which the foregoing valuation is based are 
as follows: 


PRPOIE DOOOINT oa oie 6c nic cc coevscevssecsenséecdessewewss $1,659,886.43 
Leaseholds and natural gas rights .............eeeeeeeeeee: 109,256.96 
Going value ........ $0 cee eceeeenegeseescecccsccesecooeens 125,000.00 
Working capital .......... PUTT T CTT TEE ee re 110,000.00 

cee SREECES 2 FGVE ARO C AO as COKER ONCE TEs SO 4 405% $2,004,143.39 
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[22] This finding is slightly less than the rate base estimated 
hv the engineer for the protesting city. However, a proceed- 


ing like this is not wholly a controversy between a public util- 


€ 


ity and those of its customers who appear in opposition to a 
proposed rate. Commission proceedings differ from court pro- 
ceedings in that the state cannot be limited in its prerogative 


to regulate rates by the admission of any witness. 
Amortization and Deprectalion 


[23] In October, 1916, this Commission prescribed rates for 
the respondent gas company to earn, among other operating 
charges, $125,000 per year to take care of the depreciation and 
umortization of its investment. Re Clarksburg Light & Heat Co. 
1 P.S. C. W. Va. Decisions, 191, 4 Ann. Rep. W. Va. P. 8S. C. 
&3, PLULR.AU9ITTA, S77. It was then contended by the com- 
pany that the future life of its business was between five and 
ten vears. In other proceeding by amended petition and after 
further hearing, another order was made, April 15, 1919, 1 P. 
S.C. W. Va. Decisions, 604, 6 Ann, Rep. W. Va. P. 8. C. 142, 
prescribing other rates to earn, among other operating charges, 
$150,000 per vear for the same purpose. ‘This case was re- 
viewed by the supreme court of appeals. Clarksburg Light & 
Heat Co. v. Public Service Commission, 84 W. Va. 638, P.U.R. 
1920A, 639, 100 8S. E. 551. The court’s opinion was rendered 
October 7, 1919, and states that the petitioner there argued “that 
certainly in five or six years its gas supply will be exhausted, 
and its plant worthless, wherefore the Commission should have 
provided rates which would produce a revenue sufticient to amor- 
tize the plant within that time, as well as pay a return upon 
petitioner's investment.” The court denied the petition for 
suspension of the Commission’s order, and, with reference to 
the company’s contention that its entire investment should be 
returned to it by the creation of a depreciation fund out of rate 
earnings sufficient to reimburse its stockholders during the five 
or six years supposed to be remaining of the usefulness of the 
plant, the court said: 

“We must then assume that during all the time it has been 
operating, and withdrawing gas from its field, and selling the 
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sume to its customers, it has Ween not only earning money, but 
it has been selling a part of its property, and we must depreciate 
its investment each vear of its existence to the extent of such 
sales. . . Instead of doing this, as we have before stated, 
the company during the first eleven vears of its life only de- 
preciated it to the extent of $300,000 when in fairness the invest- 
ment should have been depreciated down to the year 1914, when 
the Publie Service Commission began to regulate it, to the ex- 
tent of at least $1,000,000." (Supra, at p. 652. of r.U.n. 
1920 A, ) 

In this present case the respondent takes the position that 
amortization of the physical property (excluding leaseholds and 
natural gas rights) should be “hased on the estimated cost of re- 
production new less observed deterioration less the value of salva 
ble property,” but that no amortization should be “computed 
on distribution system property, as it is assumed that this prop 
perty may be adapted to the service of mixed or manufactured 
gas.” (Lerch Exhibit 9.) It is estimated that 10 per cent of 
all material will be salvaged, except tubing and casing in gas 
well equipment; and that equipment is considered 50 per cent 
salvable. Mr. Lerch takes the percentage of material not salva- 
ble (90 per cent except as above stated), adds iabor costs, deducts 
observed deterioration from the sum, and assigns fo the pro- 
duction and transmission svstems their proportion of general 
property, going concern value and working capital, and thus 
arrives at the amortizable value of the physical property aside 
from the distribution system. In Exhibit 9 he describes the 
method of calculating amortization of the leasehold and gas 
rights valuation claimed by the respondent, as follows: ‘The 
amount of annual amortization of leaseholds and natural gas 
rights has been arrived at by multiplying the company’s produe- 
tion for the 12-month period ended December 31, 1926, by the 
unit of value of 5 cents per M cubic feet as determined in the 


valuation report.” An annual charge for amortization of phys- 


ical property is sought, amounting to $129,511, of which sum 
$32,528 is for the production system, $35,933 for the transmis- 
sion system, and $61,050 for “gas lands, leaseholds and natural 
P.U.R.1928B. 
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gas rights.” An item for extraordinary maintenance of $31,538 
is also set up. 

The Commission is unable to agree with this treatment of 
the subject of amortization. The supreme court of appeals has 
held, as cited herein, that it was the duty of this utility to 
amortize at least $1,000,000 of its investment during the pros- 
perous years from its organization in 1904 to the date of the 
beginning of state regulation, 1914. The report of the statis- 
tician shows that since the order in 1916, and beginning with 
1917, the company, under the rates then prescribed, and after- 
ward approved by the court, for the purpose and such changes 
as have been made by agreement with its customers), has earned 
sufficient revenue to pay itself the annual amortization and de- 
preciation charge provided for by the Commission’s order, with 
the exception of the years 1921 and 1926. The additional sum 
of $1,300,000 has been included in the earnings from rates for 
the specitic purpose, as set out in the orders, of providing for the 
amortization of the respondent’s plant and property, including 
the distribution system. 

According to the report of the statistician, page 30. the total 
undepreciated investment of the respondent is $2,727,364.63, of 
which amount $595,951.21 is in the distribution system which 
is not now asked to be amortized. Ford, Bacon & Davis esti- 
mated that 28.25 per cent of the general property should be 
assigned to the distribution system. That percentage of the 
investment of $154,826.53 in general property is $58,088.49 
thus making an investment of $634,039.20 that is not to be 
amortized, and leaving an undepreciated amortizable invest- 
ment of $2,093,324.93. As already pointed out, at least $2,300, 
000 has already been provided for that purpose, while the addi- 
tional adjusted sum of $686,366.14 has also been paid the com- 
pany by way of operating expenses included in rates for con- 
struction charges for the drilling of wells. 

Additions will necessarily be made to the capital account 
of the respondent from year to year, although all maintenance 
and repairs are properly chargeable to operating expenses. The 
property is being maintained in good condition. This is to the 
advantage of the public. 

P.U.R.1928B. 
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[24] Since 1916 this respondent has, by approval of the Com- 
mission, charged to operating expense the cost of drilling gas 
wells. This practice was based on the then belief that the entire 
property would become obsolete within a few years because of 
the exhaustion of the gas, which prophecy has proved false. ‘The 
Unitorm Classification of Accounts effective since January 1, 
1925, requires such costs to be charged to capital. There appears 
to be no good reason why the respondent may longer be excepted 
from that requirement, and it should in the future charge to gas 
well construction account all proper expenditures for labor and 
expenses in drilling new wells as provided in the classification. 

[25] Operating charges should be sufficient to take care of 
the depreciation and provide for the retirement of the additions 
to capital that are necessarily made from year to year, including 
gas well construction costs. The evidence indicates that the 
Harrison County gas field will produce that fuel for twenty or 
twenty-five years, perhaps not in great abundance but in such 
quantities that the production and transmission systems of the 
respondent will be in use, as well as its distribution plant. 

For depreciation and amortization an estimate of $40,000 
per year will be included in operating charges. 


Operating Expenses and Revenues 


The operating expenses of the respondent for 1926 are given 
in the statistician’s report, as hereinbefore stated, at $837,915.56. 
That sum, however, includes $9,528.35 rate case expense in- 
curred in 1926, which will not be a continuing expense, and $6,- 
319.95, drilling costs, which will also be eliminated from future 
operating costs. The probable annual operating expenses upon 
which rates may now be based, therefore, are $822,067.26. In 
Mr. Lerch’s Exhibit 9, Rate Statements, December 31, 1926, in 
which is stated a comprehensive study of rates upon the valuation 
and amortization theories advanced by Ford, Bacon & Davis, the 


operating expenses for 1926, and on which the proposed rate is 
calculated, is taken from the books of the company at $856,820. 
(Statement No. 2.) In that amount is included $45,729.64, the 
sum of the entire drilling costs in 1926 and the rate case expense ; 
and there are not included certain adjustments made by the statis- 
P.U.R.1928B, 
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tician in order to reflect the true expense of the conipany. These 
adjustments aggregate $10,976.90, and are set out on page 44 
of the statistician’s report. A caleulation of the deductions 
and additions applied to Mr. Lerch’s base of $856,820 results 
in a finding of $822,067.26 for operating expenses, 

The operating expenses for 1926 include $159,843.25 for 
156,695 M. cubic feet of gas purchased from an affiliated util 
itv, the Hope Natural Gas Company, at 52 
feet, and $278,620.11 for gas purchased from other producers 


» cents per M eubic 


at varying prices. This Commission took the position in this 
company’s rate case No. 415 (1916) (1 P. S. C. W. Va. Dee 
sions, 191, 4 Ann. Rep. W. Va. P. S. C. 55, P.U.R.1917A, 


‘ 


577) that it has “the right to inquire into the reasonableness 
of the rate charged by the Hope Gas Company for the gas it 
sold to the applicant.” That proposition has been restated in 
the case of Re West Union Gas Co. 9 Ann. Rep. W. Va. P.S 
(, 193, 1 P. S.C. W. Va. Decisions, 937, P.U.R.1922.A, 657, 
and in the ease of Re Point Pleasant Nat. Gas Co. (1927) 14 
Ann. Rep. W. Va. P. S. C. « t. P.U.R.1927B, 805. The 
said rate is not now approved upon the record before the Com 
mission. However, at the most favorable rate at which gas 
may be purchased by the respondent for resale, the quantities 
that will probably be required to supplement its declining pro 
duction warrant the forecast of an operating expense of $822, 
UO7.26 a year. 

[26] The company’s total expense before the Commission in 
this case is $16,000, and that sum is a legitimate charge against 
operating expenses, but it should be amortized over a period of 
five years, making the annual charge $3,200. This amount, 
together with $40,000 for depreciation and amortization, may 
be added to $822,067.26, operating expenses, to ascertain the 
probable annual charges for the immediate future, making those 
charges $865,267.26. 

The gross revenue of the company in 1926, which was the 
poorest year since 1921, was $955,866.85. The increase in 
revenue from the proposed rate of 50 cents per thousand for 
gas for domestic consumption has been estimated at $306,747.26, 
and the application of that rate would yield a gross reve 
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nue of $1,262,614.11. Deducting $865,267.26 for operating 
costs, including taxes and an allowance for depreciation, there 


PO 


would remain $397,546.85, as annual compensation for the use 
of property of the fair value of $2,000,000, at a rate of return 
of 19.87 per cent. This rate of return is not deemed reason 
able, and the rate of 50 cents per thousand cubic feet for gas 
for domestic consumption stated in the tariff under investiga 
tion will be held to be unjust and unreasonable as defined by 
the law. 

The present rates of the company will earn over and above 
operating charges as set out above $90,599.59 for return, 4.53 
per cent. A rate of return as low as 6 per cent has been con- 
demned by the United States Supreme Court, and the present 
rates of the respondent, therefore, are not sufficient to enable 
it to earn “a fair return on the fair value of its property now 
used and useful in the public service,” to which it is entitled, 
as has been agreed by all the parties to this proceeding. 


Reasonable Rates 


The business of the respondent suffered a serious slump in 
1926. Its income was $61,439.20 less than in 1925, due large- 
ly to a decrease in consumption of gas for manufacturing pur- 
poses, while its operating expenses increased about the same 
amount over 1925, a larger quantity of gas having been pur- 
chased from nonattiliated producers. A comparison of earnings 


is as follows: 








1925. 1926. 
M. cu. ft. Income. M. cu. ft. Income. 
Domestic sales .......... 1,486,950 $455,207.60 1,577,918 $482,117.13 
Public buildings ......... 65,023 13,655.09 57,680 12,494.85 
as kos sid oon 1,551,973 $468,862.69 1,635,598 $494,611.93 
Private industrial ....... 5,310 2,124.08 12,295 4,918.12 
Manufacturing .......... 1,282,821 513,128.68 1,062,286 424,915.04 
Sold to affiliated company 80,793 20,198.25 89,982 22,495.50 
TO SOR 6c ascesace 2,920,897 $1,004,313.70 2,800,161 $946,940.64 
Discounts forfeited ....... 5,221.65 5,510.48 
Miscellaneous .......... es 7,770.70 3,415.78 
Total income ........ $1,017,306.05 $955,866.85 


There was a healthy increase in domestic consumption indi- 


cating the community is holding its own or increasing in pop 
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ulation. There is no evidence, however, to indicate the prob- 
able future consumption of gas for manufacturing and indus- 
trial use. Whether the depression in those lines is temporary 
or may be expected to pass away shortly, it is difficult to fore- 
tell. Therefore, the conditions are not the best upon whieh to 
base rates for the future. 

[27] The present rate schedule is indefensible in the light 
of the record in this case. It includes an agreed rate of 40 


cents for manufacturing purposes, a step-up rate of from 30- 


cents to 38 cents for domestic use, and a rate of 21 cents for 
use by public corporations. Mr. Lerch testified from his Ex- 
hibit 9 that it cost two and a half times as much per thousand 
cubie feet to distribute gas, after it is delivered at the city gates, 
to domestic consumers as it costs to serve manufacturers. The 
practice of granting lower rates for public utility service to 
municipal and other public corporations has been condemned 
generally as discriminatory. 

There are 9681 domestic, commercial and publie corporation 
consumers. A rate of 50 cents per M ecubie feet for the first 
2,000 eubie feet consumed per month will earn $116,172 per 
year for 232,544 M eubie feet of gas. Based upon the 1926 
consumption of 2,800,161 M cubic feet, there would remain 


2.567.817 M eubie feet to be sold per year. At a rate of 35 


cents per thousand, that quantity of gas will bring in $898,- 
735.95. Including forfeited discounts and miscellaneous earn- 
ings, the gross revenue of the respondent would be $1,023,834.- 
iG at those rates. The rate of 50 cents per thousand for the 
first 2,000 eubie feet used per month by householders, in store 
and oitices, and by public corporations, compared with 35 cents 
for quantity consumption, should take care of the eost of dis- 
tribution to these consumers. 

|28] This revenue will net a return of 7.928 per cent upon 
the fair value of the property. Should any of the 9681 con- 
sumers fail to use 2,000 cubic feet of gas in any month, a min- 
imum charge of 50 cents a month may be exacted. And, in that 
event, the revenue and return may be slightly lower than 
above estimated. However, the probable return is sufficient, 
although it is customary to estimate a return of 8 per cent for 
ULR.1928P. 
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natural gas utilities. Moreover, it is considered in this case 
that the manufacturing industries in Clarksburg are apparent 
ly suffering a depression in business, with consequent serious 
effect on business conditions generally in that city. A public 
service corporation is not exempt from these hazards. It en 
jovs no immunities from economic laws that are not guaran- 
teed to any other owner of private property, that is to say that 
no man’s private property may be taken by the public, or the 
use thereof so taken, unless the owner of such property is paid 
a compensation for such taking that is a reasonable compensa- 
tion under ali the circumstances of the case. On the other 
hand, should conditions improve and the industrial consump- 
tion rise to that of 1925, a return of more than 9 per cent will 
be earned. 

Therefore, the following rates are held to be just and reason- 
able rates: 50 cents per thousand cubic feet for the first 2,000 
cubie feet consumed per month by domestic, commercial and 
public corporation consumers; 35 cents per thousand for all 
other gas delivered by the respondent to its customers, whether 
domestic, commercial, public, industrial, manufacturing, or oth- 
erwise (including affiliated companies); a minimum charge of 
50 cents a month; and the present rates for street lighting. 

The author of this report is authorized to say that Mr. Com- 
missioner Nethken concurs therein. 

Mr. Commissioner Divine does not concur in this report, and 
beth he and Mr. Nethken have leave to file such memorandum 


as they may desire as part of the record. 


Divine, Commissioner, dissenting: I am unable to concur 
in the order and report of the majority of the Commission in 
this case. In my opinion, under the evidence, the lowest pos- 
sible value which can be placed upon the property of the Clarks- 
burg Light & Heat Company is $3,336,557, which valuation 
would clearly require higher rates than those authorized. 

The following statement gives the investment or book cost 
of the applicant’s property, prepared by Mrs. Williamson, stat- 
istician for the Commission, the protestants’ reproduction cost 
new less depreciation value, and the applicant’s reproduction 
P.U.R.1928B. ‘ 
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cost-new less depreciation value, to which I have added an amount 


for going concern value and working capital. 


Williamson 
Book Cost. 


$1.351.505.11 


Property. 


Production system ........ 


Protestants’ 
Reproduction 
Cost-New Less 
Depreciation. 
$1,054,218.00 

461,144.00 


Lerch 
Reproduction 
Cost-New Less 
Depreciation. 
$1,247 ,861.00 
577,569.00 





Transmission system ...... 903,07 1.14 
Distribution system ....... 595.951.21 718,634.00 890,406.00 
General property ......... 134,826.53 75,483.00 86,429.00 


fotal property other than 
Leaseholds, Working Capi- 
tal and Going Concern 
VRE .cccassceccsccesss SEaee anew $2,311,479.00 $2,802,265.00 
9 


141,505.11 


500,000.00 76,840.00 


Leaseholds oe i 
Working Capital, Material, 

Supplies ‘ 
Going Concern Value 


221,937.00 


*400,104.00 


221,937.00 
303,141.00 





$3,244,225.10 $3,334,557 .00 $4,401,146.00 
This allowance is 10 of cost-new less depreciation, plus working capital 


The investment, or book cost of the property, does not include 
any allowance for going concern value or working capital, and 


to arrive at a value, using the investment as a basis, I have 


t 


_- 


added for working capital $221,957, which the witnesses for 
the protestants and applicant agree to. I have added for go 
ing concern value 10 per cent of the depreciated physical value 
und working capital. The witnesses for both parties seem to 
agree that this allowance was reasonable, but the applicant mack 
the allowance on the cost-new without depreciation. 

The gas company has charged labor cost for drilling wells 
to operating cost, but Mr. Williamson has adjusted this and 
charged these amounts to property and added the same amount 
to income, otherwise it wonld be impossible to arrive at the 
actual investment in the property or the actual operating cost. 
These adjustments are fully explained in Mr, Williamson’s re 
port. 

In connection with valuation fixed by the protestants’ wit- 
nesses, I have included as the value of leaseholds the amount 
of $500,000, which was indicated by Mr. Collins as his value 
of the leaseholds. In the report filed by Mr. Collins, he gave 
the unoperated acreage a value of $18,000, but did not attempt 
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to value the operated acreage. In his testimony (R. 1303) he 
stated : 

“I, therefore, think in my opinion possibly an even $500,000 
would be a fair estimate of the amount of gas held in reserve 
by the Clarksburg Light & Heat Company and consider it only 
a guess on my part.” 

It seems to me the only satisfactory evidence on the value of 
the leaseholds is that given by the applicant’s witnesses and in 
the statement of the value claimed by the applicant I have tak- 
en the value of $976,840 fixed by Mr. Horner. 

In connection with the valuation presented by the applicant, 
three witnesses testified as to the value of the leaseholds,—Mr. 
Horner fixed the value at $976,840; Mr. West at $950,000; 
and Mr. Lerch, basing his value on the value of the gas in the 
ground, fixed the value at $1,044,038. 

It will be noted the value of the property fixed by the protes- 
tants, is $91,334 greater than the book cost plus working cap- 
ital and going concern value, and $1,065,587 less than the value 
claimed by the applicant. Of this difference, $476,840 is due 
to the difference in the valuation of the leaseholds; the balance 
of the difference, amounting to $588,747, is for the most part 
due to the differences in opinion as to the allowance for over- 
heads and cost of labor and material. 

In the matter of depreciation, the engineers are not far apart; 
in fact, as to the depreciation of all pipes, they are agreed. 

I think the overheads set up by the engineers for the applicant 
are reasonable and I think some of the cost prices adopted by 
Mr. Collins, the engineer for the protestants, are too low, but 
it does not seem to be necessary to go into a detailed analysis of 
these matters as a valuation based on the investment or book 
cost plus allowance for working capital and going concern value, 
or based on the depreciated book cost, or based on the value fixed 
by the protestants’ witnesses, justified a substantial increase 
in rates above that allowed by the majority. 

It appears from Mr. Williamson's report (pages 32, 44, and 
54) the applicant has charged to operating expense the amount 
of $678,815.84 on account of well construction labor cost in- 


stead of charging the same to property. 
P.U.R.1928B, 
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This Commission has uniformly held that labor cost in con 

nection with well drilling should be charged to property. This 

\ property account and, except for unusual conditions, which 

lo not now exist here, this expense should be charged to prop- 
erty. 

It has also been contended that this well labor cost should be 

dedueted from the value of the property in fixing a rate base as 


property to the extent of this expense was paid for by the con 


sumers and the company should not be allowed to earn upon. 


it. In my opinion, as a matter of law, this contention cannot 
be sustained. If the company earned enough to pay this ex 
pense at all, the amount so earned for that purpose should be 
credited to the depreciation and depletion reserve and given 
consideration only in connection with the determination of the 
proper allowance for depreciation and depletion, or the amor 
tization of the investment. In other words, if the company 
earned enough to pay this labor cost in addition to all other ex 
pense, this amount should be considered as applied to the am 
ortization of the investment. Any deduction from the value 
of the property on this account would be contrary to the rule laid 
lown in Publie Utility Comrs. v. ao York Teleph. Co. 271 U. 
S. 23, 70 L. ed. 808, P.U.R.1926C, 740, 46 Sup. Ct. Rep. 363. 

In the case of Re Clarksburg Hm & Heat Co. No. 415, 1 
P.S. C. W. Va. Decisions, 191, 211, 4 Ann. Rep. W. Va. P. S 
C. 53, P.U.R.1917A, 577, in which the opinion was written 
by Chairman Morgan, it is clearly indicated the charge of well 
cost to operating expense was for the purpose of taking care of 
the retirement or amortization of the investment. 

It must be borne in mind that where the well cost has been 
charged to operating expense it has not been included in the 
property account and the company in the past has not been 
allowed to earn on this property. The property belongs to the 
company and it has a right to earn on it. 

[It is contended by the protestants that the gas leascholds 
should be valued at the amount actually invested in them and 
should not be valued at their present fair value, or market value. 
I cannot agree with this contention. There is no question that 
where lands have been obtained, whether by purchase or lease, 
and are developed and proven to have a good supply of gas, they 
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have a value far in excess of the actual cost of obtaining such 
land for gas purposes. Anyone with a slight knowledge of the 
natural gas business knows there is a continual demand and 
search for gas territory, and when that territory is shown to 
have large gas deposits, it becomes very valuable property. 

I'am not able to understand why one class of a utility’s prop- 
erty should be valued at its present fair value and the gas lease- 
holds valued on a different basis and given a value no greater 
than the actual investment in such property. Bluetield Water 
Works & Improv. Co. v. Public Service Commission, 262 U. 
S. 679, 67 L. ed. 1176, P.U.R.1923D, 11, 43 Sup. Ct. Rep. 
675; MeCardle v. Indianapolis Water Co. 272 U. S. 400, 71 
L. ed. 154, P.U.R.1997A, 15, 47 Sup. Ct. Rep. 144: Charles- 
ton v. Public Service Commission, 95 W. Va. 91, P.U.R.1924B, 
601, 120 S. Kk. 398; Natural Gas Co. vy. Publie Service Com- 
mission, #5 W. Va. 557, P.U.R.1924D, 346, 121 S. E. 716; 
Klkins v. Publie Serviee Commission, 102 W. Va. 450, P.U.R. 
1927B, 270, 155 S. ke. 397; Erie v. Publie Service Commis- 
sion, 278 Pa. 512, P.U.R.1924D, 89, 123 Atl. 471; People ex 
rel. Pennsylvania Gas Co. vy. Public Service Commission, 211 
App. Div. 253, P.U.R.1925C, 608, 207 N. Y. Supp. 599. 

In the case of Re Clarksburg Light & Heat Co. supra, at p. 
603 of P.U.R.AY17A, Chairman Morgan stated, in regard to 
the valuing of leaseholds, as follows: 

“Tt was argued by remonstrants that, owing to the character 
of the property, or lack of property, in said leaseholds, that 
they should not be given any value by the Commission, 

“The Ohio Commission, in Re Northeastern Oil & Gas Co. 
P.U.R.1916D, 692, 693, recently refused to tix a value upon the 
company’s gas leaseholds in the valuation of its property. In 
that case the Commission held: 

‘Natural gas producing wells were valued for rate making, 
in the absence of cost records, or the proportion of producing 
wells to dry holes, by finding the average cost of material and 
labor in drilling and equipping a well, applying such cost, after 
deducting in the case of dry wells two-thirds of the value of 
materials as being recoverable for future use, to the number of 
producing and dry’ wells in contiguous townships which define 
P.U.R.1928B. 








354 WEST VIRGINIA PUBLIC SERVICE COMMISSION. 


a gas territory, dividing such product by the number of produe- 
ing wells in the contiguous territory, and multiplying such re- 
sult by the number of producing wells being valued, no depre 
ciation being charged for depletion, since nothing is added in 
the estimated value beyond the actual cost for productivity, and 
without deducting from the wells being valued any value for 
the recoverable material, since that may be treated as supplies 
on hand.’ 

Our supreme court said, in Wilson vy. Youst, 43 W. Va. 826, 
28 S. E. 781, 39 L.R.A. 292, that: 

“*An oil lease investing the lessee with the right to remove 
all the oil in place in the premises, in consideration of his giv- 
ing the lessors a certain per cent thereof, is, in legal effect, a 
sale of a portion of the land, and the proceeds represent the 
respective interests of the lessors in the premises.’ 

"And it has also decided that leaseholds of this character are 
subject to taxation. They are bought and sold in the market 
and, therefore, certainly have a value and we see no reason 
why it should not be taken into consideration in fixing the value 
of a utility's property for rate-making purposes, although that 
value may be vague and uncertain to a considerable extent.” 

Later the Commission held that ouly the investment cost should 
be allowed as the value of leaseholds. 

It may be well to note the principal items of property on 
which Mr. Collins, the engineer for the protestants, and Mr. 
Lerch, the engineer for the applicant, differ. Under the head- 
ing “Production System,” Mr. Collins finds a value, exclusive 
of all leaseholds, of $1,054,228. Mr. Lerch finds a value of 
$1,267,403. In this class of property there is a difference ot 
$213,177 between them. Of this amount $148,961 is the al- 
lowance for overheads. In “tield line equipment” Mr. Collins 
allows $34,322 more than Mr. Lerch, but on “gas well con- 
struction” he allows $16,268 less, and on “gas well equipment” 
he allows $20,091 less. The difference on these two items is 
due largely to the difference in the estimate of cost-new of the 
property. On “tield line equipment” Mr. Collins’ value is $34,- 
322 greater than that of Mr. Lerch. 

Under the heading “transmission system property” it will 
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be noted Mr. Collins finds a value of $461,144 and Mr. Lerch 
finds a value of $572,056, which is $110,912 greater than Mr. 
Collins. Of this amount $58,703 is due to the difference in 
overheads, and the balance, for the greater part, is due to a 
(lifference in the estimate of cost-new of “compression station 
equipment” and “transmission line equipment.” 

Under the heading “distribution system property’? Mr. Col- 
lins fixes a value of $718,634, and Mr. Lerch a value of $883,- 
564, a difference of $164,930. Of this amount $85,977 is due 
to difference in overheads. The balance, except a small dif- 
ference in land, is due for the greater part to the difference in 
the estimate of the cost-new of “‘distribution line equipment,” 
wherein the difference is approximately $56,000. 

Under the heading “general property” Mr. Collins finds a 
value of $82,728 and Mr. Lerch a value of $104,066, but of 
this amount there is deducted $13,800 on account of unused 
land, which deduction would leave a value of $90,266 and a 
difference between the engineers of $7,538, due for the most 
part to the difference in overheads. 

It will be noted Mr. Collins has allowed only 1.50 per cent 
g, which he has included in his construction over- 


>? 
heads and not in his “general overheads.” Mr. Lerch, who 


for engineerin 


filed the report on behalt of the company, puts engineering into 
general overheads and allows for engineering the following 


amounts: 


fo ETT REE TCE T ELT C Ce eee Te ee Te eee 2.5% 
pi PTET TTT CTT ee ee ee ee 5% 
REI GROOT o.niisis occas snes vensesgisect sv eceseenvienes on 5% 
Se errr errr yr reer Pe rT ee ee eee ee 1% 


In my opinion, the allowance made by Mr. Collins for engi- 
neering is clearly too small. ‘The usual allowance for engi- 
neering in construction work of this kind is considerably larger. 

In the case of Re United Fuel Gas Co. decided by this Com- 
mission March 24, 1925, P.U.R.1925B, 705, the following 
amounts were allowed for overheads: 

P.U.R.1928B, 
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Produc- Trans- Distri- 
tion mission bution General 
System. System. System. Property. 
Engineering and superintendence 23% 7% 3% 3% 
DEMMMNGPOROONR ccc cscsevecces 2 2 4 2 
II Sits ayorovarere Kwa es Oakland aan Ss 8 8 8 
Preconstruction costs .......... 24 24 24 24 
Legal expenses bak heee mens 13 14 13 14 
Insurance and taxes ..........- 1 ] 1 ] 
C06 CF ROBMOUED 66 ciivigeecees 4 4 4 4 
SEE. sckabianantakoua enous 213% 26% 22% 22% 


In that case Mr. Hagenah, the engineer for the protestants, 
allowed an average overhead of 18 per cent except on value of 
leaseholds, but allowed nothing for cost of financing. 

Taking construction overheads and general overheads, togeth- 
er, the engineers are not far apart, but in some cases one al- 
lows as construction overhead what the other includes as gen- 
eral overheads. As an example, Mr. Collins includes engineer- 
ing and contingencies in construction overheads rather than in 


general overheads, where they are usually placed. 
Revenue and Expenses 


Mr. Williamson made a study of the revenue and expense 
accounts as shown by the company’s books and after making 
adjustment indicated in his report, he finds for the year 1926 
as follows (Williamson Report, pages 34 and 42): 

DONE tvccdieben ds dtd KURO eRe e eRe eee ene esceees $955,866.85 
MENGE chibweecdde kn vase deer sebentwecctneawes peecscccesese GUSt Eee 

I have reached the conclusion that the operating expense for 
1926, as adjusted by Mr. Williamson, is a normal operating 
expense and will continue as approximately the same amount 
for several years, and the same is true as to revenue if the rates 
now in effect prevail. The applicant contends for an operating 
expense of $951,632.95 (see Lerch Exhibit No. 9, statement 
No. 7). This includes well cost and allowance for deprecia- 
tion and depletion. Mr. Williamson’s report, page 56, shows 
the gas consumption by domestic consumers of different class- 
es. In 1926 there was an increase in consumption by domestic 
consumers of 90,968 M.C.F. over 1925, but industrial con- 
sumers used 220,533 M.C.F. less. I thiuk domestic consump- 
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tion will increase some each year, but I doubt if there will be 


an increase of consumption by industrial consumers. 
Depreciation and Depletion 


It is necessary for the Commission to determine what amount 
shall be added to operating cost to take care of depreciation and 
depletion. The expression “allowance for depreciation and de- 
pletion” used in connection with this case is often referred to 
as the “allowance to amortize or retire the actual investment in 
the property.” 

This Commission has always recognized that a natural gas 
company, by reason of the depletion of the gas supply, has a 
limited and comparatively short life (this being true at least 
as to any particular gas field) and, by reason of the limited life, 
there should be allowed an amount, in addition to return and 
operating expense, that will retire the investment at the end 
of the life of the operation. 

The gas company’s evidence and contention as to the amount 
to be allowed to it annually for depreciation and depletion will 
be found in Lerch Exhibits Nos. 9, 10, and 11. The final an- 
alvsis in which is stated the specific amount it claims should 
be allowed to it will be found in Statement No. 13 of Lerch 
Exhibit No. 9. The total annual allowance claimed is $129,- 
511, the same to be charged as an operating expense. 

It will be noted in this connection the gas company does not 
seek to be allowed to amortize the value of the distribution sys- 
tem. However, it claims the present fair value of the property 
as the amount to be amortized rather than the actual invest- 
ment in such property. 

This Commission has held that the amount to be amortized 
is the actual investment in the property, and the annual allow- 
ance for this purpose is to be spread, as nearly as possible, over 
the estimated life of the plant. Of course, at any time, in de- 
termining the total amount to be amortized, consideration must 
be given to the amounts which have accrued for this purpose, 
and then deduct this amount from the total investment. 

In an effort to throw some light on this matter I have made 


an analysis in three different ways, which I have designated as 
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Plan No. 1, Plan No. 2, and Plan No. 3. It is necessary to 
consider the following statements in connection with the dis- 


cussion of this matter: [Tables omitted. ] 
Plan No. 1 


The general object of Plan No. 1 is to show, after allowing 
for a return on the fair value of the property and paying oper- 
ating expense, how much of the earnings remain which can be 
applied to the amortizing or retiring of the investment. 

Referring to the statement: 

Column No. 1. This column gives the adjusted investment 
in the property for each year as shown by the Williamson Re- 
port, page 29, Column No. 4. 

Column No. 2. In order to make the book cost reflect ap- 
proximately what I consider the present fair value of the prop- 
erty, I have added 25 per cent of the investment as shown for 
the year 1919 to the investment for the years 1919 to 1926, 
inclusive. 

Column No. 3. This column is the total of Columns No. 1 
and No. 2.. 

Column No. 4. To the value shown in Column No. 3, I have 
added 10 per cent for working capital and going concern value. 

Column No. 5. This is the total of Columns No. 3 and No. 
t and, in my opinion, retlects approximately the fair value of 
the property for each of the years given. 

Column No. 6. This shows the amount of an 8 per cent re- 
turn upon the value shown in Column No. 5. 

Column No. 7. This column shows the adjusted net oper- 
ating income as shown by the Williamson Report, page 42, Col- 
umn No. 7. 

Column No. &. This column shows the amount earned in 
each year in excess of the 8 per cent return, or the amount of 
Column No. 7 minus Column No. 6. 

[It will be noted the amount earned in excess of the 8 per 


oy ) we 


cent return amounted to $2,377,138.53. However, during the 

life of the plant the retirements amounted to $459,866.15, which 

«umount, if deducted from the amount shown in the total of Col- 
an 


imn No. 8, would leave $1,937,272.38. Now it we deduct 
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this amount from the amount of the total investment as shown 
for the year 1926, which is $2,727,364.63, we would have $990,- 
092.25 as the amount of the investment still to be retired, or 
rather, the amount for which provision must be made to re- 
tire in the next fifteen years. 

I have adopted fifteen years as the future life of the plant, 
as the evidence shows the gas wells are 60 per cent depleted, 
which would give the plant a future life of approximately fif- 
teen years. 

If we divide $990,092.25 by 15 we will have $66,006, which 
amount must be allowed annually to retire the existing invest- 
ment. However, the property will be added to in the future 
and an allowance must also be made to retire this property, 
and to this amount I have added $46,000. The explanation 
of adopting this amount will be fully set out in the discussion 
of Plan No. 3. 

The total annual allowance under this plan would be $112,- 
006. 


Plan No. 2 


It was noted under Plan No. 1 that everything in excess of 
an 8 per cent return was considered as applied to the retire- 
ment of the investment. Under Plan No. 2, I have allowed an 
8 per cent return and also 8 per cent for retirement of the in- 
vestment. If anything was left over after this 16 per cent was 
dedueted, I applied one-half the balance for return and the 
other half toward the retirement of the investment. It will be 
noted that for a few years there was a sufficient amount earned 
to give a full return of 8 per cent. 

The results of the working out of this plan are shown in Col- 
umns No. 9 and No. 10 of the statement and it will be noted at 
the bottom of Column No, 8 that the total earned to be applied 
to the retirement of the investment would be $1,925,346.61, 
but from this must be deducted the retirements amounting to 
$439,866.15, which leaves a total of $1,485,480.46 as the 
amount of the investment to be retired within fifteen years, or 
$99,032 per year. ‘To this must be added, for property to be 
added in the future, $46,000, making a total of $145,000, which 
P.U.R.1928B. 
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should be allowed annually as per this plan for the retirement 


of the investment. 
Plan No. 8 


Under the third plan the assumption is made that deprecia- 
tion and amortization must be provided for before any amount 
may be used for return on investment, as it is proper the com- 
pany should restore impaired capital, or, in other words, should 
protect the investors’ property by setting aside from earnings 
an amount sufticient to return to the investor his investment 
when the life of the property has terminated. This is particu- 
larly true of a gas utility having a limited life, such as the 
Clarksburg Light & Heat Company. The record discloses 
(Williamson Report, page 53, Columns No. 2 and No. 4) that 
the company has needed for depreciation purposes the sum of 
$434,977.48 during the twenty-three years of its existence. 
The record further informs us that it is estimated that 60 per 
cent of the gas field has been consumed. The book investment, 
as shown in Column No. 1 of the attached statement, is $2,- 
727,364.63, and 60 per cent of this amount, or $1,636,418.78, 
should have been amortized on December 31, 1926, as well as 
an additional amount of $434,977.48. Column No. 11 provides 
14 per cent annually to take care of the $454,977.48 and pro- 
duces, during the twenty-three vears, $439,866.15. By ac- 
cruing 54 per cent for amortization there would be accrued in 
twenty-three years $1,612,841.61. The 14 per cent and 53 per 
cent or a total of 7 per cent, are percentages of Column No. 1, 
the book investment. These two items make a total of $2,052,- 
707.76, and it is believed this amount should be deducted from 
the net operating income, as shown in Column No. 7, in order 
that the investment in the company may be protected. 

In accordance with the foregoing estimate of 60 per cent gas 
field exhaustion and $434,977.48 depreciation reserve retire- 
ments, this leaves earnings available for dividends of $3,255, 
043.22 throughout the twenty-three year period. It will be 
noticed in Column No, 15 that since the existence of the Public 
Service Commission the company has not earned an average of 
P.U.R.1928B. 
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15 per cent, said 15 per cent being the 1} per cent depreciation, 
53 per cent for amortization, and 8 per cent for return. 

On this basis the company will have to amortize over a 15- 
year period, or the 40 per cent period remaining, the sum of 
$1,109,634.35 ($3,162,342.11 minus $2,052,707.76), or a 
yearly average of approximately $74,000. It will be necessary 
to amortize and provide depreciation for improvements made 
from 1926 on. The average yearly additional investment in 
the company’s property is approximately $137,500, and dur- 
ing five years this would be approximately $687,500, and this 
amount would consequently have to be amortized over a 15- 
year period, or, to amortize the average for the next five vears, 
$229,166 would have to be amortized, or approximately $46,- 
000 per year. Adding this amount to the above mentioned 
$74,000 will make an annual depreciation and amortization al- 
lowance of $120,000, which should prove sufficient to amortize 
the remaining present undepreciated investment and to also 
amortize over the next fifteen years all additions made during 
the next five years. 

The gas company does not ask to be allowed to amortize its 
distribution system property as this property will at some time 
in the future be used in connection with the furnishing of arti- 
ficial gas. The book cost of this property as given by Mr. Wil- 
liamson is $595,951.21, to which I have added $35,000 for 
general property, making a total of $630,951.21. To amortize 
this over a 15-vear period would require $42,063 a year. If 
we deduct this from the amounts required under the different 
plans, the annual requirement would be as follows: 


I irc ac ye da don earache cat aco eatin acs A ard aide integers cA $69,943.00 
NM 26 ri 5c etl dacaal wrt ae Wie ils rN ce A ars 1 eee 102,937.00 
Ne MN ca inna eruiers lets ccd ce we ee eale kate sa etek wane 77,935.00 


For the purposes of this analysis I have adopted: the amount 
of $50,000, though I think the allowance should be greater. 

Following are a number of statements showing the amount 
of additional revenue which is required by the company to give 
it a proper return and pay all operating expenses. The rate 
bases used are: book cost plus working capital and going con- 
cern value; the book cost depreciated plus working capital and 
P.U.R.1928B. 
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voing concern value; the value fixed by protestants’ witnesses, 
including $500,000 for leaseholds: and the value fixed by the 


witnesses for the gas company except as to going concern value. 





Book cost of property plus working capital ($221.937.00) and 

going concern value ($294,929.00 eee eeeen = $3,244,225.00 
SSO veoturm Gm GHOVOS GMROUME . ow. ccccccccvsseccecvcesceocce $259,538.00 
For depreciation and depletion ...........cceeecececcsesees 50,000.00 
Operating expenses .........scccceces errs Tre rey Tete 837,915.00 
Revenue needed for return and expenses .........+-...e000-: $1,147 ,453.00 
Revenue received in 1926 ......... Serer Ts ee ee 955,866.00 
Additional revenue needed for return and expenses ........-- $191,587.00 

9 


In this statement I have used for the rate base the book cost 
of the property, depreciated, to which I have added for work- 
ing capital $221,937, and going concern value $205,046. For 
the purpose of arriving at the depreciated book cost I used the 
statement found on page 30 of Mr. Williamson’s report, which 
gives in detail the adjusted book cost or investment, and have 
applied as nearly as possible to the different classes of property 
and dedueted for depreciation the same per cent dedueted by 
Mr. Collins from the cost-new prices. 

The book cost of the gas well is $1,095,890. According to 
the reports of Mr. Lerch and Mr. Collins, approximately three 
fifths of the total well cost should be allocated to well construe- 
tion and two-fifths to well equipment, so I have divided the book 


cost of wells on this basis and arrive at the following amounts: 


See SEED VoGbinn des Onde shacedheewee NeKeeees conees $657,534.00 


ee $38,258.00 
puty 


lt appears from Mr. Collins’ report, pages 2 and 3, that he 
depreciates the well construction cost 60 per cent. This well 
construction cost for the greater part is represented by the hol 
in the ground, and, as a matter of fact, has not depreciated at 
all, but the engineers seem to use a life basis of wells to deter- 
mine the depreciation and have adopted 60 per cent. On well 
equipment the engineers have applicd a depreciation of 27.55 
per cent. Applying this depreciation to the book cost we will 
have the following wmounts: 
P.U.R.1928B., 
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Se Re NIN os is era KOA EE ede ihKem aa biawwed ne $273,013.00 
CG OT OE 5.65. 0.0.06:5909540 gaa deer dee cewhneee basinees 339,431.00 
TE. axe okeweson paetenew ee rere ee ee $612,444.00 


Field Line Construction and Equipment 

The book cost of this class of property is $255,614.52. Mr. 
Collins fixes the value of this property at less than the book 
cost. I have adopted his valuation for this class of property, 
whieh is $170,097.06. 

Transmission System 

The book cost of this class of property is $505,571.14, and 
from this I have deducted 14 per cent for depreciation, which 
is the amount Mr. Collins deducts from transmission equipment, 
and arrive at the amount of $435,071. 


Distribution System 

The book cost of the distribution svstem amounts to $595,- 
W51.21. IL have depreciated this amount 18 per cent, which is 
the amount Mr. Collins applies to distribution line construe- 
tion and equipment, and arrive at the amount of $488,680. 

General Properly 

The book cost of this property amounts to $134,826.53. Mr. 
Collins finds the reproduction cost-new less depreciation of this 
property to be $82,728, which is considerably less than the book 
cost, so I have adopted that amount. 


Summary. 





ee i Oe ID $6:0.5.6:5595 66005.c00 000 Feebiniceeebanse $141,509.00 
Well property .......cee. ee eT TET ee Te eee 612,444.00 
PROUE TUE PROD oid sc cise s vivcceeceewees bbe cence ere 170,097.00 
TE. TN. boi 6 eth tds tccse ee sacascermadssineas 433,071.00 
STINE INN, 55 6: 65 since wieia'ns eos WK as Rivinisln wa wineie ent 488,680.00 
UNE IED a os. aay ole inis Hingis Kida sere See oats 82,728.00 
BOE Wisc HOUR es nde nans ne es PCE eT Te Cee 
WORKIN CRDTEEL ook escccc cee nssc ces eececeeseeseeesesves 221,937.00 
$2,150,466.00 

Going concern value (10% of above) .........eee cece eeeeee 215,046.00 
TO so 550 ne a icKeg ROKK wd seK Aww oereeDisins’s c6.004s8 $2,365,512.00 

O56: GE IO FOP ME an 6o 6c ri cc ceietaddeetiaw sess cnases 189,240.00 
Peprecintion Gd GOpPGAEM ..066s sc ccscccssccssececsiveesiees 50,000.00 
Operating expense ........ GE MAN TD es soENN Oh awiadeenee 837,915.00 
Revenue needed for return and expense ........2-+-eeeeeeee $1,077 ,155.00 
Revenue received in 1926 .............. BF ne oe ee ee 955,866.00 


Additional revenue needed to pay return and operating expenses $121,289.00 
P.U.R.1928B. 
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3. 


The rate base used in this statement is the value of the prop- 
erty given by the protestants’ witnesses, as presented in Mr. 
Collins’ report, to which has been added $500,000 for value 
of leaseholds, this amount being a rough estimate of the vaiue 
made by Mr. Collins: 


Protestants’ reproduction cost value of property plus $500,000 














for leaseholds na hire ee Se AP pO a FE ey oa Pe $3,334,557.00 
a rr Se ne aeeed eae ee eee haeemn wie $266,765.00 
Depreciation and depletion ree Se TT Tee TTT eT Pe eT TT Tee 50,000.00 
Operating expenses Zit SURREAL DS Cheon hawens 837,915.00 
Revenue needed for return and expenses ........0.e000.eeeee $1,154,680.00 
Revenue received in 1926 .. a soca oe cae ah eek he. Se dw Ma 955,866.00 





Additional revenue needed for return and expenses .......... $198,973.00 
4. 


The rate base used in this statement is the value of the prop- 
erty testified to by the gas company’s witnesses except as to go- 
ing concern value: 


Value of property testified to by the gas company’s witnesses $4,401,146.00 














SG GE aeere amet Ter TOGGEM 6o.cccicckcveccvccsescccecs $352,092.00 
Depreciation and depletion Restated abad w, aeieiva ta een eae alee a 50,000.00 
Opereting GMPOMSE. 2... cess ctvcs Bi scales sce bi oe eset coh ar 837,915.00 
Revenue needed for return and expenses .........-eeeeee0- $1,240,007 .00 
Revenue received in 1926 .............. rer r TT Te TT eT 955,866.00 
es: CI QD ako caedeuccctsvkdosesessemanens $284,141.00 


The majority estimate that the revenue which will be received 
by the company under the rates authorized will amount to 
$1,023,854.16. In my opinion this is clearly insufficient to 
provide for a return of 8 per cent and take care of all operating 
expenses. 

P.U.R.1928B, 
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WISCONSIN RAILROAD COMMISSION, 


RE MILWAUKEE ELECTRIC RAILWAY & LIGHT 
COMPANY. 
([SB-2297, R-3471.] 


Consolidation, merger, and sale — Desirability of merger — Passen- 
ger transfer convenience — Street railiways. 

1. The merger of two street railway companies was approved where 
it was apparent that the uniting of the two systems with the resulting 
transfer privileges extending throughout the singie fare area was for 
the great convenience of a large number of people, p. 348. 

Rates — Street railways — Improper application in merger proceed- 
ing. 

2. Adjustments in fares or charges for transfers will not be con 
sidered in an application for approval of a merger of two street rail 
way systems for transfer convenience where the application does not 
refer to any change or modification in such fares or transfers; and such 
matters can be considered only upon proper application, p. 348. 

Valuation — Ascertainment of value for purposes of merger — Street 
railways. 

3. Fer the purpose of merging two street railway systems the Com- 
mission determined that the value of the assets to be acquired should 
be on the basis of the balance sheets of the respective companies as of 
September 30, 1927, subject to the liabilities and credit accounts shown 
therein, pursuant to a provision of the Wisconsin Statutes (§ 196.535), 
p. 349. 


{November 30, 1927.] 


Apriication of a street railway company for authority to 
merge with another similar utility and for authority to substi- 
tute the service of the former upon the system of the latter, 
thereby permitting the establishment of a new through cross 
town line in the Milwaukee Metropolitan area; merger approved 
subject to the acquisition of capital stock and compliance with 
statutory provisions. 


By the Commission: On November 10, 1927, the Milwau- 
kee Electric Railway & Light Company filed an application, pur- 
suant to the provisions of § 196.535 of the Wisconsin Statutes, 
for the consent and approval of the Railroad Commission to 
a merger of Milwaukee Northern Railway Company with the 
applicant corporation and for authority, upon title to the prop 
P.U.R.1928B. 
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erty of Milwaukee Northern Railway Company becoming vest 
ed by merger in the applicant corporation, to extend the service 
of the applicant’s railway svstem over the lines so acquired in 
substitution for the serviee now being rendered by Milwauker 
Northern Railway Company. 

Public hearing upen the application was duly noticed and 
held at the office of the city attorney of Milwaukee, at the city 
hall in Milwaukee, Wisconsin, on November 23rd, at ten o'clock 
in the forenoon. The following appearances were entered: 

James D. Shaw, attorney for applicant; Walter J. Mattison, 
Assistant City Attorney for the city of Milwaukee; Edgar L. 
Wood, Attorney for Chicago & Milwaukee Electric Railway 
{ ompany. 

From the testimony of William A. Jackson, Viee President 
of the applicant, submitted at the hearing, it appears that the 
applicant desires to merge Milwaukee Northern Railway Com- 
pany only in the event that it may be permitted to operate its 
service over the line of Milwaukee Northern Railway Com- 
pany within the city of Milwaukee, issuing transfers to, and 
accepting transfers from, all of the intersecting and connect- 
ing lines of the applicant so that the local service upon the line 
of Milwaukee Northern Railway Company will become a part 
of the unified service of the applicant furnishing transportation 
service throughout the single fare area. In this manner it is 
proposed that users of the local service of the Milwaukee North 
ern Railway Company will be entitled, by the transfer privi 
lege, to carriage to and from any part of the single fare area. 
In addition the applicant proposes to make the service operated 
upon the line now owned by the Milwaukee Northern Railway 
Company part of a through crosstown line by routeing the First 
avenue branch of the applicant's Vliet-Howell avenue line west 
erly from ‘Third street in Milwaukee on State street to Sixth 
street, thence north over the line of the Milwaukee Northern 
Railway Company and returning by the same route, 

The Milwaukee Northern Railway Company and the Chicago 
& Milwaukee Electric Railway Company, pursuant to the re 
quirements of their respeetive franchises, issue transfers to their 

ussengers good upon the line of the other. Exhibits submitted 


P.U.R.1928B. 
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at the hearing show that this transfer privilege is used by about 
10 per cent of the passengers of the respective lines. 

The applicant stated at the hearing that it proposed to estab 
lish a motor bus line upon Capitol Drive as an auxiliary to its 
railway system carrying passengers at the rates of fare fixed for 
such railway system and issuing transfers to, and receiving trans 
fers trom, all of the intersecting railway lines, including that of 
Miiwaukee Northern Railway Company. 

It was claimed by the applicant upon the hearing that if the 
Milwaukee Northern Railway Company's line were to be con- 
tinued as an independent system it could not continue to oper 
ate local service without an inerease in rates of fare. Alder 
men of the city representing districts served by Milwaukee 
Northern Railway Company and property owners appeared in 
favor of the unification of the local line of Milwaukee Northern 
Railway Company with the system of the applicant. All of 
them, however, requested that the exchange of transfers with 
Chicago & Milwaukee Electric Railway Company be continued, 
if possible. 

In opposition to the proposed merger there appeared Mr. E. 
F. Pahl and other business men who have feared that the pro- 
posed merger would result in the abandonment of the line of 
Milwaykee Northern Railway Company and the operation of 
express and freight cars upon Third street. If satisfactorily 
assured that the merger would not result in any diversion of 
Milwaukee Northern Railway Company traffic onto Third 
street they declared themselves satisfied with the proposed merg- 
er. In reply the company stated they had no intention of 
running freight cars over Third street and would not do it if 
petition were granted. 

Alderman Joseph I. Drezdzen and others opposed the merg- 

er for the reasons that the interchange of transfers with the 
Chicago & Milwaukee Electric Railway Company would be 
discontinued and the new proposed through service would dis- 
place existing through service over the applicant’s Vliet-First 
avenue line. Notwithstanding the present headway of twelve 
minutes on the Milwaukee Northern Railway Company's sys- 
tem and the delay incident to transfer, these objectors were of 
P.U.R.1928B. 
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the opinion that the facilities to be afforded by the through cross 
town line with a much better headway offered by the applicant 
would not be so satisfactory as the transfer between the Mil- 
waukee Northern Railway Company's system and that of Chi- 
‘ago & Milwaukee Electric Railway Company. 

[1] It seems apparent that uniting Milwaukee Northern 
Railway to the applicant’s svstem with the resulting transfer 
privileges extending throughout the single fare area will be 
a great convenience to a large number of people. Exhibits in- 
troduced at the hearing indicate that the number of persons 
using the existing transfer privilege constitute only about ‘5 
of 1 per cent of the number of riders on the system of the ap- 
plicant and of Milwaukee Northern Railway Company, to whom 
the new transfer privileges would be available. Of course, not 
all or even the larger part of the patrons of the applicant’s sys- 
tem would use the new transfer privilege, but, it seems reason- 
ably certain that the number of persons benefited by such new 
privilege would be several times the number inconvenienced 
by the discontinuance of the existing transter. 

[2] It is claimed by the applicant that if merger be per- 
mitted and the interchange of transfers with the Chicago & Mil- 
waukee Electric Railway Company continued, it will be neces 
sary to make some adjustments in fares or charge for transfers, 
otherwise the cars of the Chicago & Milwaukee Electrie Rail- 
way Company will be taxed by persons seeking a short initial 
carriage at the northern end of the company’s line in order to 
use the Milwaukee Northern system and the various lines of the 
applicant at a 5-cent fare. 

The application does not refer to any change in the present 
rate of fare on the Milwaukee Northern Railway nor does it 
mention any modification in the interchange of transfers be- 
tween this company and the Chicago & Milwaukee Electric 
Railway. 

These are matters that will be taken up and given considera- 
tion by the Commission upon receipt of a proper application 
from the company. 

There is nothing contained in these suggestions, however, 


P.U.R.1928B. 
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which need interfere with the applicant’s procedure under this 
application. 

We find that the new cross-town line extending servicce of the 
Milwaukee Northern Railway over the First avenue line will 
result in improvement in the transportation system in Mil- 
waukee. 

[3] The application of the Milwaukee Electric Railway & 
Light Company requests, in substance, that the Commissior 
give its consent and approval in writing, pursuant to the pro- 
visions of § 196.535 of the Wisconsin Statutes, to the proposed 
merger of Milwaukee Northern Railway Company into the. pe- 
titioner. It is proposed to effect this merger on the basis of the 
balance sheets of the respective companies as of September 30, 
1927, copies of which are attached to the application. 

According to the application, the petitioner is the owner of 
all of the common stock of Milwaukee Northern Railway Com- 
pany. Petitioner further states in the application that it will 
arrange to have Milwaukee Northern Railway Company take 
steps for the redemption of its preferred stock on January 1, 
1928, at the call price of $105 per share, plus accrued divi- 
dends, and that thereafter petitioner will be the owner of all 
of the capital stock of Milwaukee Northern Railway Company. 

In support of the application, the petitioner submitted a de- 
tailed appraisal of the property of Milwaukee Northern Rail- 
way Company. The Commission, therefore, finds and deter- 
mines, in the light of evidence now before it and of such study 
as it has been able to make of that evidence, that the value of 
the assets to be acquired, as of September 30, 1927, is as stated 
in the following form of balance sheet (Table I) subject to 
the liabilities and/or credit accounts shown therein, 
P.U.R.1928B, 
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Table 1. 

issets: 

Property and plant as $4.069,030.16 

Reserve, sinking and special 29,800.00 

Cash .. ‘ 51,704.05 
Notes and bills receivable .. $66 6 55U NCE SSDEECE ERS 587.73 
Accounts receivable oes 70,466.02 
Materials and supplies 27,806.31 
Intercompany accounts a 16,590.49 
4,069.4] 
8,696.51 

660.76 


226,237.82 


Prepaid accounts 
Suspense accounts 
Mequon quarry 
Bond discount 


Total assets $4.505.649.26 


Liabilities: 
Capital stock—commen eaneeneeesaee ses $1,600,000.00 
Capital stock—preferred , ee 600,000.00 
Funded debt ees ib 737,000.00 
Accounts payable rer es gmores aes 12.448.84 
Intereompany accounts 191,804.94 
faxes accrued : , 30,816.73 
Sundry acerued liabilities a Toe ee 1,173.76 
Suspense accounts 2,000.00 

Reserves : 270,626.62 

Surplus ... satin 59,778.37 


Total liabilities nowt wee. $4,505,649.26 
It is hereby certified that the Commission finds that the pro 
posed consolidation is consistent with the public interest and, 
as provided in § 196.535 of the Wisconsin Statutes, the con- 
sent of the Railroad Commission of Wisconsin is hereby given. 
When the petitioner notifies this Commission that it is the 
owner of all of the capital stock of Milwaukee Northern Rail 
way Company, final order in this matter will be entered by the 
(‘ommission permitting the merger as requested, 
It is ordered that in the event that the applicant acquires the 


property of the Milwaukee Northern Railway Company by 


merger, there shall be inaugurated a new cross-town street rail- 
way service from the lines of the Milwaukee Northern Railway 
over the First avenue line. 

It is further ordered that none of the service now performed 
ever the tracks of the Milwaukee Northern Railway shall be 
transferred to any other line of the applicant except in con 
formity to the above order, unless after due investigation and 
public hearing the Commission shall order otherwise. 
P.U.R.1928B. 
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ARKANSAS SUPREME COURT. 


CITY OF EL DORADO et al 
v. 
W. M. COATS et al. 
[No. 293.] 
(— Ark. —, 299 S. W. 355.) 


Franchises — Presumption against grantee — Sovereign powers — 
Franchists. 

1. Every grant from a sovereign power is to be construed strictly 
against the grantee, and in favor of the city or government, and the 
rights of the public are not to be presumed to be surrendered except 
in so far as the intention to surrender them appears in the charter, p. 
356. 

Franchises — Presumption against surrender of sovereign powers. 

2. An abandonment of public rights ought not to be presumed in a 
case if the deliberate purpose of the state or council does appear 
where a corporation alleges that the state or a city council has sur 
rendered its powers of improvement and public accommodation, p. 357. 

Contracts — Capacity of governmental bodies. 

3. The state or a city council in the exercise of its sovereignty may 

contract like an individual, and be bound accordingly, p. 358. 
Franchises — Contractual status — Municipal ordinance. 

4. A contract is created between a city and a party or corporation 
to whom a franchise has been given or rights granted by ordinance, p. 
358. 

Constitutional law — Validity of duplicate unexciusive franchises. 

5. An ordinance granting a franchise to a public utility of the same 
rights as were granted to another utility by a previous ordinance is 
valid where the rights granted under the first ordinance were not ex- 
elusive, since no obligation of contract is impaired, p. 360. 

Injunction — Operation of competitive franchise not restrained. 

6. Equity courts will not interfere by injunction to restrain the 
operation of corporations claiming the right to exercise a competitive 
franchise granted under the legislative authority conferred by the coun- 
cil, where a previous grant had not been exclusive, p. 360. 

Franchises — Statutory provisions — Exclusive franchises — Pre- 
sumption. 

7. A law (Crawford & Moses’ Digest, § 7492) providing that a city 
council may or may not grant an exclusive franchise as in their judg- 
ment seems best does not make a franchise exclusive where it does not 
plainly show that the council so intended. p. 360. 


(Woop, Smiru, and Krrey, JJ., dissent.) 


{October 31, 1927.] 
P.U.R.1928B. 
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Ixsunction by receiver of a gas company to restrain a city 
and others from permitting the operation of a rival franchise ; 
injunction granted and appeal from union chancery court; re- 
versed and remanded, with directions to dissolve restraining 
order. 

W. M. Coats, receiver, E] Dorado Gas Company and Central 
States Gas & Electric Company, the appellees herein, brought 
suit in the Second division of the Union chancery court against 
the city of El Dorado and Public Utilities Corporation of Ar- 
kansas, the appellants. In the complaint it was alleged : 

That the El] Dorado Gas Company is a corporation, organized 
and doing business under the laws of the state of Arkansas, and 
that the Central States Gas & Electric Company is a corpora- 
tion, organized and existing under the laws of the state of Dela- 
ware. That the El] Dorado Gas Company is a subsidiary of the 
Central States Gas & Electric Company, a majority of its stock 
being owned by that company. That W. M. Coats had been duly 
appointed by the chancery court of Union county as the receiver 
of said companies, and had taken charge of all of their proper- 
ties, and was operating same under orders of the court. That 
‘he court had authorized the receiver to institute this action. 

That the Public Utilities Corporation of Arkansas is a cor- 
poration organized under the laws of the state of Delaware and 
with its principal place of business in the city of El Dorado, 
and that it had complied with the laws of this state, with refer- 
ence to foreign corporations doing business here. 

That the city of El Dorado, on the 21st day of March, 1921, 
passed Ordinance No. 237, and granted to J. W. Atkins, his suc- 
cessors and assigns, the right to erect, maintain, and operate a 
system of pipes, for the conveyance of natural gas, for heating, 
lighting, and furnishing power for manufacture and other pur- 
poses, for public and private use, in the said city of El Dorado, 
and granted to him and his successors and assigns the right to 
use the streets, alleys, and public grounds of said city for these 
purposes. 

That Atkins, his successors and assigns, accepted the rights 
granted under the franchise, and complied with the terms and 
conditions of the same. 

P.U.R.1928B., 
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That the Central States Gas & Electric Company are the own- 
ers, and entitled to the rights and privileges granted under the 
ordinance to Atkins, his successors and assigns, by proper deed 
of conveyance and assignment. 

That Atkins, his suecessors and assigns, were granted for a 
period of twenty-five years, after the passage of the ordinance, 
the right to enter upon and excavate, dig, and do such things as 
might be necessary to lay its gas mains and gas pipes, with the 
necessary attachments, for the purpose of supplying gas to its 
consumers in said city. The rates to be charged consumers were 
set out in said ordinance, and it was further provided that the 
city was to receive 2 per cent of the gross receipts from the sale 
of gas in said city, same to be paid each month. 

The city of El Dorado was to receive free gas, for the purpose 
of heating the city halls and city prison, and was also obligated 
to keep in reserve at least one well, of sufficient capacity to sup- 
ply the city with gas, in case any of the other wells failed, and 
to give to the city of El Dorado preference of supplying gas, as 
against all its other consumers. 

It was further alleged that the appellees had erected, and 
maintained at a large expense, a system of pipes for the purpose 
of supplying gas, under the terms of said ordinance and fran- 
chise; that it had furnished the city its gas free, as provided in 
said ordinance, and had paid 2 per cent of its gross receipts. 

It was further alleged: 

That on the 6th day of January, 1927, the city of El Dorado, 
through its mayor and council, for the purpose of supplement- 
ing and obtaining a competitive system of pipes for furnishing 
gas to domestic and industrial consumers in the city, passed an 
ordinance, granting to the Public Utilities Corporation of Ar- 
kansas, and to its successors and assigns, the right to erect, main- 
tain, and operate a system of pipes for the conveyance of natural 
gas, for heating, lighting, and furnishing power for manufactur- 
ing and other purposes for public and private use in the city, 
and granting to it the right to use the streets, alleys, and public 
grounds in said city, for a period of twenty-five years, and that 
said ordinance was duly passed and later accepted by the said 
Utilities Corporation of Arkansas. The rates to be charged un- 
P.U.R.1928B. 23 
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der the ordinance granting the franchise to the Utilities Corpo 
ration were set out in the ordinance. 

That, by the passage of the Ordinance, granting to J. W. At- 
kins, his suecessors and assigns, the right to lay pipes and mains 
for the purpose of providing gas to its consumers, it entered into 
a contract with J. W. Atkins, his successors and assigns, and 
that the said franchise and privileges were exclusive, and con- 
veved to them exclusive rights and privileges, and that, by rea- 
son of the provisions in said ordinance, requiring the payment 
of 2 per cent of the gross receipts to be paid to the city, and hav 
ing obligated Atkins and his assigns to furnish gas free to the 
city, for its hall and prison, without reserving to the city the 
right to enter into a similar contract with any one else, by clear 
implication, contracted and agreed with Atkins and his assigns 
to have the exclusive privilege of using the streets and alleys of 
said city, for the purpose named in the ordinance, and also by 
mplication contracted and agreed with Atkins and his assigns 
not to enter into any other contract with any other person or 
corporation by which gas might be furnished to consumers in 
said city,'thereby depriving Atkins and his assigns of full bene 
tits to be derived under their ordinance and franchise. 

That, the granting to Atkins and his assigns being exclusive, 
the city of El Dorado had no right or authority, under the law, 
to grant to the Publie Utilities Corporation the privilege of us- 
ing the streets and alleys of said city for the purposes of laving 
pipes and mains and to supply customers with gas, and that the 
rights granted under the last named ordinance are void, and 
that the Publie Utilities Corporation would not be entitled to 
exercise any rights or privileges granted to it under and by vir 
tue of said ordinance. 

It was further contended: 

That the Publie Utilities Corporation had accepted the rights 
«ranted to it in the last named ordinance, and had already en 
tered upon the streets, and commenced to dig and excavate, for 
the purpose of maintaining and operating a system of pipes for 
the conveyance of natural gas to be sold to consumers in said 
city, and that, if the Public Utilities Corporation were permit 
ted to erect and maintain a system of pipes in the city, and were 
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permitted to furnish domestic and industrial consumers, gas in 
said city, in competition with the Central States Gas & Electric 
Company, it would seriously impair the obligation assumed by 
the said company and its contraet with the city under the fran- 
chise granted, which would result in great end irreparable in- 
jury to said company. 

That the franchise granted to the Publie Utilities Corpora- 
tion and the contract thus made were all done for the purpose of 
destroying the Central States Gas & Electric Company's ability 
to perform the obligations imposed upon it by their contract with 
the city, and would prevent it from exercising and enjoying the 
rights and privileges granted to it under and by virtue of its 
franchise obtained from the said city. 

There was a prayer for an injunction to restrain the Publie 
Utilities Corporation, its agents, servants, and emplovees, from 
proceeding to lay its gas mains and gas pipes in the streets and 
allevs of said city, and from distributing natural gas, and sup- 
plying and selling the same to its customers in the said city, and 
that the franchise granted to it be canceled and set aside, and 
that, upon a final hearing, it be permanently enjoined from pro- 
ceeding under said franchise. 

We do not deem it necessary to set out anything further in re- 
gard to the ordinances which are the basis of this litigation, be- 
cause the salient features of the same have already been stated, 
and a fuller statement would incumber this opinion. 

A notice, petition, and bond for removal of the cause to the 
District Court of the United States, in and for the Western Dis- 
trict of Arkansas, El Dorado Division, was filed, which was by 
the court overruled. 

The Public Utilities Corporation filed a general demurrer to 
the complaint of the appellees, because the same did not state 
facts sufficient to constitute a cause of action. 

The city of El Dorado tiled a separate demurrer to the com- 
plaint, because: 

No. 1. The suit was against the city of Kl Dorado to enjoin 
an alleged breach of a franchise, granted to Atkins and his as- 
signs, and to enjoin the said city from carrying out a franchise 
granted by it to the Publie Utilities Corporation of Arkansas, 
P.U.R.1928B., 
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and that, in granting either of said franchises, the said city of 
El Dorado was acting for, and on behalf of, the state of Arkan- 
sas, and that the suit in fact was against the state of Arkansas. 

No. 2. That the complaint did not state facts sufficient to 
constitute a cause of action. 

The court overruled both of said demurrers, and the city of 
El Dorado and Public Utilities Corporation of Arkansas elected 
to stand on its demurrer, saved exceptions to the ruling of the 
court, and prayed an appeal to this court, and the chancellor 
granted an injunction, which became effective on May 21, 1927. 

Appearances: Jeff Davis, J. G. Ragsdale, and Powell, Smead 
& Knox, all of El] Dorado, and Pace & Davis and Robinson, 
House & Moses, all of Little Rock, for appellants; Mahony, 
Yocum & Saye and Marsh, MeKay & Marlin, all of El Dorado, 
and G, E. Garner, of Little Rock, for appellees. 


Ponder, Special Judge (after stating the facts as above): 
The appellees W. M. Coats, receiver, El] Dorado Gas Company, 
and Central States Gas & Electric Company claim that it has 
the exclusive right of supplying the city of E] Dorado and its 
inhabitants gas for domestic and commercial purposes; that this 
exclusive right and privilege is given and granted to it by virtue 
of a certain ordinance, passed by the city council on March 21, 
1921, under which J. W. Atkins, his successors and assigns, 
were given this franchise and that Atkins organized the El] Do- 
rado Gas Company, and transferred to it this franchise; that, 
although the word “exclusive” does not appear in the ordinance, 
still, by reasons of certain provisions in the ordinance by which 
the city was to receive 2 per cent of the gross revenues from the 
business each month, and was to keep one well in reserve for 
the benefit of the city and its consumers, by implication it was 
intended, and did operate, to make an exclusive franchise, un- 
der the law; that the first ordinance granting a franchise to At- 
kins and his successors made a contract between him and the 
city; and that the same cannot be impaired or broken by the 
passage of the ordinance on the 6th day of January, 1927, and 
that this last ordinance and franchise are void. 

[1] By its complaint filed in equity, the plaintiffs asked that 
P.U.R.1928B. 
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the defendant corporation may be perpetually enjoined from 
building its gas and pipe lines in the city of El Dorado and 
furnishing gas to the inhabitants of said city, and from enjoy- 
ing the rights and benefits given it by reason of the franchise 
granted, notwithstanding such right had been granted by the 
council of said city, under the powers given to it by the legisla- 
ture of this state. Both plaintiff and the defendant corpora- 
tions derive their franchises and authority from the council aet- 
ing in its sovereign capacity. In this country, as in England, 
every grant from the sovereign power is to be construed strictly 
against the grantee, and in favor of the city or government. The 
rights of the publie are, therefore, not to be presumed to have 
been surrendered to a corporation, except so far as the intention 
to surrender them appears in the charter. Inland Fisheries 
Comrs. v. Holyoke Water Power Co. 104 Mass. 446, 450, 6 
Am. Rep. 247; Newton v. Mahoning County, 100 U. S. 548, 25 
I. ed. 710; Bradley v. South Carolina Phosphate & P. R. Min. 
(‘o. 1 Hughes, 72, Fed. Cas. No. 1,787. 

The plaintiff claims there was a contract between it and the 
city of El Dorado, which secured to it the exclusive right to 
furnish gas to said city. The court says in Tucker v. Ferguson, 
22 Wall. (89 U. 8.) 527, 575, 22 L. ed. 805: 

“But the contract must be shown to exist. ‘There is no pre- 
sumption in its favor. Every reasonable doubt, should be re- 
solved against it. Where it exists, it is to be rigidly scrutinized, 
and never permitted to extend, either in scope or duration, be- 
yond what the terms of the concession clearly require.” 

[2] A state or council ought never to be presumed to surren- 
der this power, because the whole community have an interest 
in preserving it undiminished; and, when a corporation alleges 
hat the state or council have surrendered its power of improve- 
ment and public accommodation, abandonment ought not to be 
presumed in a case in which thé deliberate purpose of the state 
or council do not appear. Charles River Bridge v. Warren 
bridge, 11 Pet. (36 U. S.) 420, 9 L. ed. 773; Northwestern 
Fertilizing Co. v. Hyde Park, 97 U. S. 659, 666, 24 L. ed. 
1036; Union Bridge Co. v. Spaulding, 63 N. H. 298. 

The contention of the appellees is that the franchise granted 
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by the ordinance in March, 1921, to Atkins and his assigns, 
together with what was done under the same, constituted a con- 
tract, which is binding on the council and the city, and that the 
subsequent franchise granted to the appellant company im 
pairs the obligation of this contract. 

[3] Unquestionably the state or the council, in the exercise 
of its sovereignty, may contract like an individual, and be 
hound aceordingly. 

[4] This court is committed to the doctrine -that, where 
rights are granted by ordinance, and a franchise given, it cre- 
ates and makes a contract between the city and the party or 
corporation to whom it is granted. Mena v. Tomlinson Bros. 
118 Ark. 166, 175 S. W. 1187; Arkansas Light & P. Co. v. 
Cooley, 158 Ark. 390, 211 S. W. 664; Pocahontas v. Central 
Power & Light Co. 152 Ark. 276, P.U.R.1922E, 137, 239 S. 
W. 1, 244 S. W. 712; El Dorado vy. Citizens’ Light & P. Co. 
158 Ark. 550, 250 S. W. 882: Natural Gas & Fuel Corp. Vv. 
Norphlet Gas & Water Co. (Ark.) 294 S. W. 52. 

These decisions and others of this court have created fixed 
property rights in this state, and it is not the purpose of this 
decision to modify or overrule these cases and the rules of law 
therein announced. But they all distinguish themselves from 
the case at bar, for they were not exclusive contracts, or exclu 
sive franchises, and herein lies the line of demarcation. This 
distinguishes contracts of a private nature from publie con 
tracts, and the rule of interpretation is different. 

in the case of Little Rock R. xX Eleetrie Co. v. Dowell, 101 
Ark. 223, 142 8S. W. 165, Ann. Cas. 1913D, 1086, 1087, Chief 
Justice MeCulloch said: 

“A city council acts in a legislative capacity in exercising 
the powers conferred upon it to grant franchises for the publie 
benetit. The power thus couferred upon a city council by the 
lawmakers is co-equal with the power in this respect, of the 
legislature itself, and in the exercise of this power a discretion 
is vested which cannot be taken away by the courts. . . . To 
proceed upon any other theory would be to substitute the judg- 
ment and discretion of the courts for the Judgment of the . . . 
P.U.R.1928B. 
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[city] council with whom the lawmakers have seen fit to lodge 
this power.” 

In the case of El Dorado v. Citizens’ Light & P. Co. supra, 
at p. 553, Chief Justice MeCulloch, again speaking for the 
court, said: 

“The council of the city of El Dorado passed an ordinance 
granting a franchise to . . . Rowland and 
other citizens . . . to construct and operate a system for 
furnishing light and water in the city, and the franchise was 
subsequently assigned . . . to the Citizens’ Light & Power 
Company.’ . . . Prior to the time a franchise, for similar 
purposes, not exclusive, had been granted to the Arkansas Light 
& Power Company, and that company is operating in the city.” 

The italicized words “not exclusive” clearly show that it 
was not an exclusive contract. The ordinance granting the 
franchise alone making the contract, the question, therefore, to 
be determined in cases of this kind, when the legislative inter- 
ference is claimed, is whether such interference impairs the 
obligation of the contract, for there may be legislation such as 
to injuriously affect the interest of those with whom such con- 
tracts exist, and yet impair no obligation of contracts. Thus 
it has been held that, when a state confers no exclusive privi- 
leges to one company, it impairs no contract by granting a fran- 
chise to a second one, with powers and privileges which nece- 
essarily produce injurious effects and consequences to the first. 
Washington & B. Turnpike Co. v. Maryland, 3 Wall. (70 U.S.) 
210, 18 L. ed. 180. 

The misfortunes which follow in such cases, as the court aptly 
remarks in that case, “may excite our sympathies, but are not 
the subject of legal redress.” 

Such was the doctrine laid down in Charles River Bridge 
v. Warren Bridge, 11 Pet. (86 U. 8.) 420, 527, 9 L. ed. 773, 
and which from that day to this has been sustained by the 
courts of last resort in this country. Tuckahoe Canal Co. vy. 
Tuckahoe & James River R. Co. 11 Leigh (Va.) 42, 36 Am. 
Dee. 374; Lehigh Water Co. v. Easton, 121 U. S. 355, 301, 
30 L. ed. 1059, 7 Sup. Ct. Rep. 916. 

In considering the question whether the council has tran- 
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scended its power by the ordinance granting the appellant com- 
pany the right and privileges contained in the franchise, it 
becomes necessary to construe the legislative act of the council 
and the ordinance under which the appellees assert their claim 
of an exclusive right. 

(5, 6] For notwithstanding the ordinance granting to ap- 
pellees the franchise became a contract, founded upon mutual 
considerations, yet if no exclusive right was conferred, then the 
second ordinance, which granted the franchise of the same 
rights to the appellant company, is valid, because no obligation 
of contract was impaired. Nor will equity interfere by injunc- 
tion to restrain the operation of a person or a corporation, claim- 
ing the right to exercise a similar franchise under the legis- 
lative authority conferred by the council. High on Injunctions, 
N 9O?, 

Under the rule of law herein announced the appellees did 
not have an exclusive contract or franchise. This doctrine is 
vital to the public welfare. 

[7] Mr. Justice Clifford, in Holyoke Water-Power Co. v. 
Lyman, 15 Wall. (82 U. 8.) 500, 511 (21 L. ed. 133) re 
marks that: 

“Repeated decisions of this court have established the rule, 
that whenever privileges are granted to a corporation, and the 
grant comes under revision in the courts, such privileges are 
to be strictly construed against the corporation and in favor 
of the public, and that nothing passes, but what is granted 
in clear and explicit terms. Whatever is not unequivocally 
granted in such [ordinance] is taken to have been withheld.” 

The same rule is followed in 12 R. C. L. pp. 186-198. 

The only other question to be determined is the construe- 
tion to be given to § 7492 of C. & M. Digest. 

We are of the opinion that, under the language of this see- 
tion, the council may have granted to the appellees an exelu- 
sive franchise or not, as in their judgment seemed best. Not 
having granted such a franchise, there is nothing in this sec- 


tion that makes it exclusive. 
For the reasons given, this cause is reversed and remanded, 
with directions to dismiss the complaint of the appellees, be- 
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cause the same does not state a cause of action, and for want 
of equity, and that the restraining order granted herein shall 


be dissolved. 


Judge McHaney, being disqualified, did not participate in 


the proceeding. 
Wood, Smith, and Kirby, JJ., dissent. 


Rehearing denicd, November 28, 1927. 
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POSTAL TELEGRAPH-CABLE COMPANY 
Vv. 
PACIFIC GAS & ELECTRIC COMPANY, 
[S. F. 11203.] 
(— Cal. —, 260 Pac. 1101.) 


Electricity — Power interference with telegraph transmission as not 
a nuisance. 

1. Interference with the transmission of telegraph messages caused 
by induction of electrical forces from a nearby high voltage power line 
is not a nuisance within the Civil Code (§ 3479), p. 363. 

Electricity — Power line interference with telegraph transmission. 

2. The principle which subjects to a high liability the owner who 
uses his property for unnatural purposes will not operate to give rise 
to a claim by a telegraph company for damages caused by interference 
to the transmission of messages caused by the induction of electrical 
forces from high voltage power lines in view of the unnatural use of 
property indulged in by the telegraph company itself, p. 363. 

Fiectricity — General alicgation of negligence in power transmis- 
sion. 

3. An allegation by a telegraph company that power lines were 
negligently constructed and maintained at different localities in the 
state was too general and hence demurrable in an action for damages 
resulting from interference with transmission of messages caused by 
the induction of current from such high voltage line, p. 366. 


(Suenk, J., and Waste, C. J., dissent in part.) 
[October 31, 1927.] 
En bane. Apprat from superior court from judgment dis- 


missing action by telegraph company against power utility for 
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damages resulting from electrical interference; judgment af- 
firmed. 

Appearances: Willard P. Smith, of San Francisco, for ap 
peliant; Thomas J. Straub, L. H. Susman and Charles E. Fin 


nev, all of San Francisco, for respondent. 


Langdon, J.: Plaintiff appeals from a judgment against 
it after a demurrer to the complaint had been sustained and 
plaintiff had declined to amend. The complaint, after alleg- 
ing the corporate capacity of the parties and the nature of their 
respective businesses, as disclosed by their corporate names, sets 
out, in the first count, that one of the power lines of the defend- 
ant extends from the city of Sacramento to the city of Suisun, 
a distanee of about 40 miles, over which the defendant trans- 
ports normally an alternating electrie current of high potential 
ity of about 55,000 volts, and that said line parallels the por 
tion of said plaintiff's telegraph line for the entire distance 
between said cities, “being at no point more than 210 feet from 
the line of plaintiff, and for a distance of about eight con- 
secutive miles between said cities not more than twenty-one 
feet from plaintiff’s line, and for a distance of 5 consecutive 
miles between said cities not more than twenty-five feet from 
plaintiff’s line; and that the portion of said lines of defend- 
ant between said cities was constructed many years after the 
onstruction of plaintiff's said line.” 

It is then alleged: 

That by reason of the said high voltage of defendant’s line, 
“there extends, in all directions about it, a tield of force for 
more than two hundred and ten feet, and said field of foree ear- 
ries within such tield many electric currents of high and vary- 
ing intensity which are not controlled by or contined to said 
power lines and due to said proximity and parallelism of plain- 
tiffs and defendant’s said lines between said cities of Sacra- 


} 
1as 


mento and Suisun, and the fact that said tield of foree exte 


in every direction about its said power lines and carries within 
such field many currents of high and varying intensity which 
are not controlled by or contined to said power lines, a portion 
if the eleetric current transported by defendant on said lines 
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is at all times inducted on to plaintiff’s said lines, thereby inter- 
fering with the transmission of telegraphic messages thereover 
and greatly decreasing the quickness and accuracy with which 
telegraphic messages can be transmitted over plaintiff's said 
line as compared with what would be the case if such indue- 
tion did not exist. That said inductive interference has been 
increasing within the past three years and particularly inter- 
feres with the use of machine transmission of messages, and 
at times completely prevents the operation of said machines. 
That there have been within the past three years interruptions 
and breaks in the said lines of the defendant, causing at such 
times the current passing through defendant's said line to surge 
and rise in voltage, and said high voltage to be inducted on to 
plaintiff's said line between said cities whereby the said por- 
tions of plaintiff’s said telegraph line and equipment thereof in 
this state have been burned out, destroyed, and damaged, and 
on many oceasions it has been impossible, for several hours at 
a time, to transmit telegraphic messages over said line, and the 
physical damage to plaintiffs said line and the equipment 
thereof, from such surges and induction, within three years last 
past has amounted to the sum of $2,000.” 

(1, 2] Appellant contends that these allegations constitute 
the defendant’s power lines a nuisance, within the mean- 
‘of § 3479, Civil Code. On the other hand, the respondent 


uiiintains that a distinction exists between cases where a plain- 


“vy 


tifi has been making an ordinary use of his property and is 
prevented from doing so by inductive interference, and cases 
where both plaintiff and defendant are making an extraordi- 
nary use of their property and inconvenience results to one in 
this extraordinary use of his property by reason of the use of 
the other. The case of Eastern & 8. A. Teleg. Co. v. Cape Town 
Tramways Cos, (1902) A. C, 381, [71 L. J. P. C. N.S. 122, 
50 Week. Rep. 657, 86 L. T. N.S. 457, 18 Times L. R. 523], 
2 British Ruling Cases, 114, 126, contains the following lan- 
yuage: 

“A man cannot increase the liabilities of his neighbor by ap- 


plying his own property to special uses, whether for business 


or pleasure. The principle of Rylands v. Fletcher, [L. R. 3 
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H. L. 330, 37 L. J. Exch. N. S. 161, 19 L. T. N. S. 220, 1 
Eng. Rul. Cas. 235], which subjects to a high liability the own 
er who uses his property for purposes other than those which 
are natural, would become doubly penal if it implied a liability 
ereated and measured by the nonnatural uses of his neigibor’s 
property.” 

In the instant case the use of each party is extraordinary, and 
each makes a similar use, though different in degree. The dis- 
tinction between the rights of parties thus situated and the 
respective rights of parties where one is engaged in the ordi- 
nary development of his land and the other is subjecting his 
land to an extraordinary use is pointed out in the case of 
Lake Shore & M. S. R. Co. v. Chicago, L. S. & S. B. R. Co. 
18 Ind. App. 584, 589, 92 N. E. 989, 991, 95 N. E. 596, 
where the court says: 

“This controversy is between users of electricity; appellant 
using light currents, and comparatively delicate instruments, 
which are interrupted by escaping currents from the wires car 
rying exceedingly high voltage belonging to the appellee. It is 
not a question between one engaged in the ordinary develop- 
ment of his land and the customary and appropriate employ 
ment of it according to its inherent qualities and its surround 
ings, without bringing upon it artificially of any substance not 
naturally found there (Evans v. Reading Chemical Fertilizing 
Co. 160 Pa, 209, 28 Atl. 702; Pennsylvania Coal Co. v. San 
derson, 113 Pa. 126, 6 Atl. 453, 57 Am. Rep. 445), and one 
engaged in the unnatural and extraordinary use of his prop 


erty, calling for the application of the maxim ‘Sic utere tuo,’ 


‘te., Which is the governing principle in Fletcher v. Rylands 


[1 L. Rt. Exch. 263] supra, and Rylands v. Fletcher, L. Rt. 3 


H. L. 330 [37 L. J. Exch. N. S. 161, 19 L. T. N. S. 220, 1 
Eng. Rul. Cas. 235]. In this case the use of electricity is com 
mon to both parties, and both are acting under legislative 
grants. In such cases it seems to be the consensus of opinion, 
both in England and in this country, that where one is acting 
under legislative authority, and within the right thus given, 
and reasouably within the exercise thereof, using care and cau- 
tion regarding the rights of his neighbor, any inconvenience or 
P.U.R.1928B. 
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incidental damage which may arise in the absence of any negli- 
gence from the reasonable use of his own property will be re- 
garded as within the rule damnum absque injuria. 

In Phillippay v. Pacifie Power & Light Co. 120 Wash. 581, 
207 Pac. 957, 211 Pace. 872, 25 A.L.R. 1251, the telephone 
conipany brought action against the power company for the cost 
of metallicizing a telephone line to prevent induetive interfer- 
ence and for loss of profits occasioned by such interference. A 
judgment for plaintiff was reversed upon appeal. This case 
reviews, at some length, the conflicting authorities concerning 
the relative rights of telephone and telegraph companies and 
power companies and accepts the rule of nonliability for indue- 
tive interference, using the following language: 

‘The appellant contends that it, being rightfully on the high- 
way by reason of a franchise properly granted, was under no 
duty of metallicizing or bearing the cost of metallicizing of the 
telephone line. The respondent contends that, sinee the power 
line interfered with the use of the telephones, that company 
should bear the expense of metallicizing. The controlling ques- 
tion, then, is whether the power company was under obligation 
to bear such cost. This question is one of first impression in 
this court. It should be remembered, in considering the ques- 
tion, that the telephone company did not own the land through 
which, with its single line system, the current returned to the 
point of origin. The weight of authority, so far as the ques- 
tion has been determined, is in favor of nonliability of the 
power company.” 

The case of Yamhill County Mut. Teleph. Co. v. Yamhill 
Electric Co. 111 Or. 57, 224 Pac. 1081, 33 A.L.R. 373, is in 
harmony with the view above quoted, as are the cases of Postal 
Teleg. ‘able Co. v. Chicago, L. S. & S. B. R. Co. 49 Ind. 
App. 697, 97 N. E. 20; Citizens’ Teleph. Co. v. Ft. Wayne 
& 8. R. Co. 53 Ind. App. 230, 100 N. E. 309, Ann. Cas. 1916A, 
132. The rule is summarized in 20 C. J. 315, as follows: 

“As has been said, however, the right of the first licensee 
is not exclusive. So long as it is not disturbed in its occupancy, 
it must submit to such unavoidable inconvenience as may result 
from a reasonable and fair exercise of the junior licensee’s 
P.U.R.1928B. 
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franchise. Damages which are merely a natural incident to 
and the direct and immediate result of the junior licensee's op- 
erations are not actionable and such operations will not be en- 
joined. To give the prior licensee a right of action, the junior 
licensee must have been guilty of negligence, trespass, or mal- 
ice.” 

The Federal court rule also seems in harmony with the cases 
hereinbefore cited, for in Cumberland Teleph. & Teleg. Co. v. 
United Electrie R. Co. (C. C.) 42 Fed. 273, 284, 12 L.R.A. 
544, it was said: 

“We think the obligation is upon the telephone company to 
adopt it, aud that defendants are not bound to indemnify it; in 
other words, that the damage incidentally done to the complain- 
ant is not such as is justly chargeable to the defendants. Un- 
less we are to hold that the telephone company has a monopoly 
of the use of the earth, and of all the earth within the city of 
Nashville, for its feeble current, not only as against the defend- 
ants, but as against all ‘ rms of electrical energy which, in the 
progress of science and invention, may hereafter require its 
use, we do not see how this bill can be maintained.” 

[3] It seems unnecessary to multiply authorities to the same 
effect, and we shal! pass to the second cause of action, which 
was based upon negligence. In considering the complaint, we 
must remember that the demurrer interposed thereto was both 
general and special, and when the order was made sustaining 
it the plaintiff was given leave to amend, but declined to do 
8v. 

After reiterating the pertinent allegations of the first cause 
of action, the statement of the second cause of action continues: 

“That the portion of defendant’s power lines between said 
cities of Sacramento and Suisun, and ils power lines in various 
other portions of said slate of California, all of which are con- 
nected up with said power lines between said cities of Sacra- 
mento and Suisun, are negligently constructed, and defendant 
has at all times negligently failed to keep the same in repair, 
and the same are negligently constructed, maintained, operated, 
and equipped ; that old, weak, wooden poles, with single-pin in- 
sulators are used, and that many of said poles have rotted and 
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broken off near the bottom, and have not been replaced by other 
poles, and have been imperfectly stubbed, and that said por- 
tious are too weak to properly support the wires strung on the 
sume, and that said wires are negligently placed so that the 
wires of plaintiff are within the field of force of said 53,000 
volt current. 

“That by reason of the premises, there have been breaks in 
the defendant’s lines, causing the current passing through de- 
fendant’s said lines to surge and immediately rise in voltage 
above the said 53,000 volts, and to be inducted on to the plain- 
tiffs said line between said cities, whereby the same and ofher 
portions of plaintiff's said line and equipment in this state have 
been burned out, destroyed, and damaged; and that the physical 
damage to plaintiff's said lines and equipment thereof from 
such surges and induction has been $2,000.” 

[t needs no citation of authority to support a ruling against 
such general allegations. Defendant is not required to meet, 
without notice, evidence regarding lines of plaintiff and de- 
fendant all over the state of California. Neither the time, the 
place, nor the nature of the negligence relied upon are tixed 
by plaintiff’s pleading, and the special demurrer thereto was 
properly sustained. 

In the exercise of its regulatory power, the Railroad Commis- 
sion has already made an order, affirmed by this court, for the 
relocation of appellant’s line, the cost thereof to be borne equal- 
ly by appellant and respondent herein. Postal Teleg.-Cable Co. 
v. Railroad Commission, 197 Cal. 426, P.U.R.1926B, 22, 241 
Pac. 81. There is involved in this appeal, therefore, no ques- 
tion of a continuation of the difficulties and damage fur which 
compensation is sought, and under the rule of the authorities 
herein cited, defendant is not liable for the damage caused 
under the circumstances set forth in the complaint. 


The judgment appealed from is atlirmed. 


We coneur: Richards, J.; Seawell, J.; Curtis, J. 


Shenk, J.: I ¢ ucur in the foregoing opinion in so far as 
it holds that the special demurrer to the second cause of action 
was properly sustained, but I dissent from that portion of the 
P.U.R.1928B. 
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opinion which holds that the first count fails to state a cause 
of action. The first count in my opinion clearly alleges a con- 
tinuing nuisance in that the defendant so installed and main- 
tained its transmission lines that its high voltage currents were 
inducted onto and interfered with the operation of the plaintiff's 
telegraph lines, causing substantial damage thereto. It is al- 
leged that the induction interferes with the use of machine 
transmission of telegraph messages and at times completely pre- 
vents the operation of said machines. 

Included in the definition of a nuisance is the obstruction to 
the free use of property. Section 3479, Civ. Code; 20 Cal. 
Jur. 261. Section 731 of the Code of Civil Procedure spe- 
cifically provides for an action for damages for the maintenance 
of a nuisance, and the complaint shows that the alleged induc- 
tive interference is the direct and immediate result of the de- 
fendant’s use of its property. The question of the superior 
‘ight of a subsequent licensee in a public street or highway by 
reason of the paramount right of the public in the service per- 
formed by the subsequent licensee is not involved in this case. 
Here the two corporations, each exercising rights under a pub- 
lic grant of franchise for the purpose, are maintaining parallel 
lines on private rights of way in such manner that the defend- 
ant, the junior licensee, is so exercising the right as substan- 
tially to destroy the use to which plaintiff, a prior licensee, is 
reasonably putting its property. It is true that each is exer- 
cising what is called an extraordinary use, but I fail to com- 
prehend the distinction endeavored to be made between the mu- 
tual rights and obligations of those putting their property to 
such extraordinary use. The rule announced by the main opin- 
ion is too broadly stated. tt must be conceded that wanton 
or negligent damage is actionable without regard to priority. 
And it may be assumed that the prior licensee may not com- 
plain of unavoidable inconvenience as a result of the junior 
licensee’s operations. But when the interference by the junior 
licensee is avoidable and substantial damage ensues, a right of 
action should lie. As 1 read the numerous authorities cited in 
the briefs, this proposition cannot be successfully controverted. 
Reason and justice demand that it must be so. It is incon- 
P.U.R.1928B. 
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ceivable that a junior licensee, merely because it has the right 
from the public to exercise the franchise and maintain its high 
tension power lines, may so exercise that right as to exclude the 
prior licensee from the exercise of its lawful rights when 
such interference may reasonably be avoided. The prior li- 
censee has the right to carry on its operations without sub- 
stantial impairment. Deiser on Law of Contlicting Uses of 
Electricity and Electrolysis pp. 54-57, and eases cited. That 
the damage claimed by the plaintiff herein is substantial is 
shown by the allegations of the complaint. That it is avoidable 
is evidenced by the order of the Railroad Commission in di- 
recting a separation of the lines sufficient to obviate the dam- 
age. Postal Teleg.-Cable Co. v. Railroad Commission, supra. 
The exercise of the police power is not here involved, and in 
no sense may the damage alleged be reduced to damnum absque 


injuria. 


I concur: Waste, C. J. 





MICHIGAN SUPREME COURT. 


HENRY W. TEN BROEK et al. 


v. 
SWAN A. MILLER et al. 
(No. 47.] 


(— Mich. — 216 N. W. 385.) 


Service — Duty to render — Summer resort company — Discrimina- 
tion. 

i, A summer resort company engaging in serving the public with 
water and light is rendering public service and has a duty to serve all 
patrons alike without discrimination even though it is only a semi- 
public utility corporation, p. 371. 

Service — Discontinuance of service for collateral dispute. 

2. A summer resort company engaged in serving its cottages with 
light and water may not discontinue service because of the failure of 
a@ consumer to install a septic tank when ordered to do so, whether or 
not the company had any rule or regulation to that effect, p. 371. 

Service — Damages arising from improper discontinuance. 

3. A judgment for damages resulting from the unlawful discon 

tinuance by a utility of light and water measured by a failure of con- 
P.U.R.1928B. 24 
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sumer to rent his cottages as a result of such discontinuance was held 


to be proper, p. 373. ss, 
[December 1, 1927.] 


Surr by the owner of three cottages against summer resort 
company supplying light and water for damages for failure to 
render service; decree for the plaintiff aftirmed on appeal. 

Argued before the entire court. 

Appearances: Diekema, Kollen & Ten Cate, of Holland, for 
appellants; Linsey, Shivel & Phelps, of Grand Rapids, for ap- 


pellees. 


Bird, J.: Plaintiff is the owner of three lots on Maeatawa 
Park, in Allegan county. They are improved with two cottages. 
Macatawa Park is a summer resort, with numerous cottages. 
The cottages are furnished water and electric light by defend- 
ant, Macatawa Resort Company, was incorporated for 
the purpose, among other things, of furnishing water and elec 
trie light to the resorters. There is no village or city control 
on the beach, and everything relating to health, order, and the 
peace of the community is governed by regulations and laws 
of the resort company. 

The company had furnished plaintiff water and electrie light 
for several years for his cottages. On July 16, 1923, the com- 
pany severed the connections of the water and light, and refused 
to furnish him water and light thereafter, although he was will 
ing to pay for it, unless he subscribed to the-following condi 
tions: 

“Macatawa Park, Michigan, April 9, 1924. 

“Ten Broek Conditions. 
“Build such septic tank as approved of by the board of health. 





“Pay for the value of wood taken, $25. 

“Sign contract to abide by our laws and rules and regula- 
tions. 

“Pay the attorney's fee, $35. 

‘When the above is complied with, he will be recognized as 
a cottager.”” 

Plaintiff refused to comply with the conditions, and in the 
spring of 1924 he restored the connections, and filed this bill 
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and obtained a temporary injunction inhibiting defendants 
from again severing them. 

Defendants contend that the connections were severed be- 
cause plaintiff was ordered to build a septic tank to care for his 
sewage, and instead of doing so he constructed a cesspool. De- 
fendants further claim that plaintiff cut two trees on resort 
property, and would not comply with the rules and regulations 
of the resort company. 

Plaintiff denies that he refused to comply with the rules and 
regulations of the resort company, and denies that he cut two 
trees on resort property, but admits that he cut two dead trees 
on his own property which were leaning toward his cottages, 
and because they were a menace to his cottages. 

Plaintiff further shows that he did not receive the notice to 
construct a septic tank until after he had completed a new cess- 
pool, and he denies that the state health officer ordered the in- 
stallation of septie tanks, but charges that he simply suggeste| 
it. He also denies that he violated any rules of the resort com- 
pany by installing a cesspool, as § 23 of its by-laws recognized 
that cesspools may be installed. That by-law provides: 

“No cesspool shall be placed within four feet of any cottage 
or within the cottage or outbuilding connected therewith.” 

And he shows by his proofs that many other cottagers, nam- 
ing them, maintained cesspools to care for their sewage, and at 
the same time were receiving water and light. 

One soon discovers while reading the record that there was 
much bad blood between Mr. Swan A. Miller, the president and 
general manager of the resort company, and the plaintiff. With- 


out discussing their grievances, it perhaps will be sufficient to 


say that the unfriendly feeling which existed between them un 
doubtedly influenced, in some measure, the company when it 
deprived plaintiff of his water and light. 

The real question for us to determine is whether the resort 
company was entitled to cut off and deprive plaintiff of his wa- 
ter and light for the reasons specified in its notice heretofore 
referred to. 

[1, 2] The resort company was engaged in serving the pub- 


lie with water and light. This was a public service, and it was 
P.U.R.1928B. 
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its duty to serve all patrons alike, and not to discriminate 
against any one of them, and this rule would apply, even though 
defendant were only a semipublie utility corporation. Wolff 
Packing Co. v. Industrial Court, 262 U. S. 522, 67 L. ed. 
1103, P.U.R.1923D, 746, 43 Sup. Ct. Rep. 630, 27 A.L.R. 
1280. It had a right to provide reasonable rules and regula- 
tions in the conduct of its business, of furnishing water and elec- 
trie light, and, unless these rules and regulations were com- 
plied with, it would have a right to decline service. It was, 
however, the duty of the resort company to furnish water and 
light under reasonable rules and regulations. There is no claim 
that plaintiff refused to pay the rate charged for water and light, 
nor is there any claim that he did not pay in accordance with 
the rules, but defendants now say the service was cut off because 
plaintiff would not install a septic tank when ordered to do so. 
The plaintiff denies that the resort company had any rule or 
regulation that septic tanks should be installed, and no such 
rule is shown in the evidence. But, even if it did have such a 
rule, and it was not complied with by plaintiff, that would fur- 
nish no adequate reason for refusing to furnish him water and 
light. 

20 C. J. 333, in discussing this question, savs: 

“Payment of proper charges for service supplied is a reason- 
able condition of the right to receive it, and for nonpayment of 
such charges the service may be discontinued, but service can- 
not be cut off to enforce payment of a disputed claim, or a claim 
for service rendered at some other place, or of a collateral lia- 
bility not connected with the particular service.” 

The installing of a septic tank was purely a collateral mat- 
ter, and had no relation to the duty of defendant company to 
furnish the light and water, and receive its pay therefor. See 
also, Phelan v. Boon Gas Co. 147 Iowa, 626, 125 N. W. 208, 
31 L.R.A.(N.S.) 319. If plaintiff were violating a rule of the 
state health department, he could be proceeded against for its 
infraction in the proper forum. This would be a more orderly 
way of disposing of the dispute than for defendant to substi- 
tute itself for a court and punish plaintiff by shutting off his 


water and light. 
P.U.R.1928B. 
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[3] The chancellor awarded plaintiff the sum of $1,000 for 
his damages. The deprivation of the light and water prevented 
his renting his cottages. We think the award was within the 
proofs, and should not be disturbed. The decree of the lower 
court was right, and should be aftirmed, with costs of both courts. 


Sharpe, C. J., and Fellows, Wiest, Clark, and McDonald, JJ., 
coneur. 
Steere, J., and the late Justice Snow took no part in this de 


cision. 





NORTH CAROLINA SUPREME COURT. 


AILEEN MILLS, INCORPORATED 
v. 
NORFOLK-SOUTHERN RAILROAD COMPANY. 
[No. 492.] 
(— N. C. —, 140 S. E. 306.) 


Service — Railroads — Expense of spur track — Mainienance. 

1. In the absence of a contract by which a railroad company is 
obligated to maintain a side track and trestle by an order of the Cor- 
poration Commission made under legislative authority (C. S. $1044) the 
carrier cannot be made liable for the cost of making repairs, although 
necessary upon a side track and trestle to be used exclusively for the 
benetit of a private industry, p. 374. 

Appeal and review — Scope of review — Suggestion of counsel — 
Brief. 

2. A suggestion in a brief filed for an industry appealing a judg- 
ment dismissing its suit against a railroad for expense of side track 
maintenance that the carrier is liable for the amount expended for such 
repairs by reason of orders of the Director General of Railroads, issued 
during Federal control, was held not properly before the court in the 
absence of any pleading of evidence in support of the contention on the 
record, p. 375. 

[December 7, 1927.] 

Action by a private industry against a railroad for cost of 
maintenance of side track; judgment for railroad affirmed on 
appeal. 

Action to recover of defendant a sum of money expended by 
plaintiff for repairs to a side track located on plaintiti’s prop- 
erty, and also to recover damages resulting from the refusal 
of defendant to make said repairs. 

P.U.R.1928B. 
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This side track ineludes a trestle, from which ears loaded 
with coal and shipped to plaintiff are unloaded; the trestle and 
the side track were constructed, and are used, for the conven- 
lenee of plaintiff, in the operation of its factory. 

From judgment of nonsuit, at the close of the evidence, upon 
motion of cefendant, plaintiff appealed to the supreme court. 


Appearances: R. T. Poole, of Troy, and T. W. Bruton and 


Walter Clark, of Charlotte, for appellant; Armstrong & Arm 


strong, of Troy, for appellee. 


Connor, J.: [1] Defendant corporation is a common ¢ar- 
rier of treight and passengers for hire, and, as such, is engaged 
in business in the state of North Carolina. It owns and oper- 
ates a line of railroad, running through the town of Biscoe, in 
said state. 

Plaintiff corporation owns and operates a factory or mill in 
the town of Biseoe, for the manutacture of cotton goods, Its 
factory or mill is located on the west side of defendant's line 
of railroad in said town of Biscoe. 

At the date of the commencement of this action, and for many 
years prior thereto, there was a side or spur track running from 
defendant’s main line of railroad to and on plaintiff's property. 
Phis side track was constructed and used for loading and unload- 
ing cars placed thereon by defendant for the convenience ot 
plaintiff in the operation of its factory. It ineludes a trestle 
from which ears loaded with coal shipped to plaintiff are un- 
loaded. This side track, according to defendant’s blueprint, 
from the point at which it leaves the main line to its end on 
plaintiti’s property, is 780 feet in length. It is approximately 
$50 feet on plaintitf’s property. The trestle is altogether on 
plaintiff's property, and is used exclusively for unloading ears 
containing coal shipped to plaintiff, to be used in operating, its 
factory. 

Some time prior to the commencement of this action the said 
side track and trestle were in need of repairs. It was not safe 
to move cars on said side track and trestle for this reason. De- 
fendaut notified plaintiff that it would not move ears on the side 
track, or place them on the trestle until same had been repaired. 


A controversy thereupon arose between plaintiff and defendant 
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with respect to which of them should pay for the repairs. It 
was agreed that plaintiff should cause the repairs to be made 
without prejudice to its contention that defendant was liable 
for the cost of the repairs. Plaintiff has expended the sum of 
$408.85 for said repairs, and now demands judgment in this 
action that it recover said sum of defendant. It also demands 
judgment that it recover of defendant the sum of $56.65, upon 
its allegation that it paid out this sum for drayage during the 
time defendant refused to place ears upon the side track and 
trestle. 

There was no evidence upon the trial of this action tending 
to show that defendant or its predecessor had contracted, orally 
or in writing, to maintain the side track or the trestle in such 
condition that cars could be moved or placed thereon, with 
safety; nor was there evidence tending to show that said side 
track or trestle was constructed pursuant to an order of the 
Corporation Commission of North Carolina, as authorized by 
statute. ©. S. § 1044. In the absence of a contract by which 
defendant was obligated to maintain said side track and trestle, 
or of an order of the Corporation Commission made under legis 
lative authority, defendant cannot be held liable to plaintiff 
for the cost of making repairs, although necessary, upon the 
side track or trestle located on plaintiff's property, and used 
exclusively for plaintiff's benefit. The evidence is all to the 
effect that the sum which plaintiff seeks to recover in this ac- 
tion was expended in making repairs upon the trestle, which is 
used exclusively for the benefit of plaintiff. 

[2] It is suggested in the brief filed for plaintiff in this 
court that defendant is liable to plaintiff for the amount ex- 
pended for repairing the trestle by reason of orders of the Di- 
rector General of Railroads, issued during Federal control. No 
evidence was offered at the trial in support of this suggestion ; 
nor is there any allegation in the complaint that defendant is 
liable by reason of said orders. Whether defendant is liable 
for the repairs made to the trestle, as part of the side track, 
by reason of orders issued by the Director General of Rail- 
roads, is not presented or decided on this record. 

Upon this record the judgment is affirmed. 

P.U.R.1928B. 
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OKLAHOMA SUPREME COURT. 


TULSA TRIBUNE COMPANY et al. 
v. 
Y + ry, 1 ‘ ‘ rr 

OKLAHOMA NATURAL GAS COMPANY, 

[No. 16563.] 
(— Okla. —, 261 Pac. 213.) 
Return — Duty of Commission to value useful utility property. 

1. In determining what is a fair and reasonable rate, it is essential 
that the Corporation Commission determine the value of the property 
of the public utility used and useful in serving the people, p. 381. 

Rates — Reasonableness — Burden of proof of one seeking special 
rate — Gas utility. 

2. In a proceeding brought to abrogate such legal rates, and to 
substitute therefor special rates in favor of some particular person, cor- 
poration, or locality, the burden rests upon the complainant to estab- 
lish that such uniform rates are unjust and unreasonable, p. 380. 

Appeal and review — Conclusiveness of Commission findings — Gas 
utility. 

3. An appeal from an order of the Corporation Commission, where- 
in was denied an application for the creation of a special zone for the 
city of Tulsa on account of favorable geographical location, as applied 
to the source of natural gas used to supply numerous cities and towns, 
the order of the Commission is prima facie reasonable, just, and cor- 
rect by reason of § 22, art. 9 of the Constitution, and the burden is 
upon the appellant to overcome that presumption, p. 381. 

[September 13, 1927.] 


Headnotes by the Court. 


Perition by inhabitants of a city and surrounding towns 
against a natural gas company for the inauguration of a special 
zone for gas rates and for a general adjustment of the rate 
schedule for all of the territory served; on appeal by petition 
ers from order of Corporation Commission, order attrmed. 
For Commission report, see P.U.R.1925D, 628. 

Appearances: W. E. Disney, of Muskogee, and R. W. Stoutz 
and John Wheeler, both of Tulsa, for plaintiffs in error; D. 4A. 
Richardson and Ames, Lowe & Cochran, all of Oklahoma City, 
for defendant in error. 

Riley, J.: This cause of action was brought before the Cor- 


poration Commission by plaintiffs in error above named on 
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behalf of themselves and all others similarly situated, inhabit- 
ants of the city of Tulsa and the surrounding towns of Dawson, 
Red Fork, and Turley. It is asserted in the application that, 
Tulsa being located in a favorable geographical territory with 
respect to the natural gas fields of the state, and particularly 
the Osage Nation from which the Oklahoma Natural Gas Com- 
pany takes a portion of its gas, therefore, the city of Tulsa 
should be separated and segregated from other municipalities 
furnished by the transmission system of the respondent, that 
a zone should be created for the purpose of including therein 
that portion of the property used by the respondent in render- 
ing service to Tulsa, and that the city of Tulsa be relieved from 
the burde” of contributing any portion of the amount of money 
necessary to a reasonable return upon the property of respond- 
ent devoted to the general public service within the state of 
Oklahoma. 

It is contended that the rate being charged by the respondent 
corporation, under its franchise, to gas consumers in the city 
of ‘Tulsa, is excessive, and that the earnings resultant from that 
portion of the property used and useful in the service of gas 
to the city of Tulsa is grossly in excess of a reasonable rate, and 
that a temporary rate of not more than 40 cents per M cubie 
fect for domestic consumption and 15 cents per M cubic feet 
for industrial purposes be established by an immediate order 
to that effect, and that on final hearing the Commission pro- 
mulgate a fair and reasonable rate, based upon the geographi- 
cal and physical advantages enjoyed by the city of Tulsa, such 
tinal rate to be caleulated upon the cost of producing and acquir- 
ing such gas and the cost of delivery thereof to the consumers, 
and omitting therefrom the necessity of contribution on the 
part of Tulsa toward any amount to constitute a reasonable re- 
turn on property not used in the service of said city and towns 
similarly situated. Petitioners further prayed for a refund 
of all sums of money theretofore collected from said city in 
the form of excess rates since December 16, 1921. 

The Corporation Commission set the hearing for December 
31, 1924, and gave notice to the respondent. Evidence was 
offered by the petitioners tending to support the allegations 
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of the petition as to the amount of earnings in the city of 
Tulsa. The Commission took notice of the geographical loca- 
tion et Tulsa. The respondent offered no testimony, contend- 
ing that the evidence offered by petitioners was based upon an 
erroneous assumption, in that it had not taken into considera- 
tion a valuation of the respondent's production or transmission 
property necessary to supply the city of Tulsa. 

The Commission at the time of the hearing recited that for 
fifteen months past it had been engaged in an effort to arrive at 
a tair and just conclusion with respect to rates to be charged 
hy the respondent at the city gates of cities and towns supplied 
by that corporation; that on June 19, 1925 (90 Okla. S84, 
P.U.R.1924A, 132, 216 Pace. 917), the supreme court handed 
down an opinion which reversed the Corporation Commission's 
Order, No. 1886, which had established a gate rate of 25 cents 
per M eubie feet for all cities and towus served by the Okla 
homa Natural Gas Company, which opinion was filed after the 
Corporation Commission had been enjoined by the United 
States District Court for the Western District of Oklahoma 
from the enforcement of Order No. 1886; that the Supreme 
Court had fixed a gate rate of 58 cents for domestic purposes 
and 20 cents for industrial purposes, and that immediately 
thereafter the Commission had begun to revalue the propertics 
of the Oklahoma Natural Gas Company throughout the state 
with the view of establishing a new rate to be charged all cities 
served by the respondent; that some twenty days had been con 
sumed in taking testimony on the new matter by the Commis 
sion instituted, and that the trial of the cause had proceeded 
some ten or fifteen days prior to the filing of the petition here 
in. 

The order of the Corporation Commission of January 5, 
1925, concluded by consolidating the cause with Cause No. 
5965, then being considered by the Commission for a determi- 
nation of a general rate schedule for all municipalities served 
by the respondent company. 

The petitioners filed a motion requesting a specific and im 
mediate ruling by the Commission, first, whether it would grant 
the prayer for an emergency rate; second, that the Commission 
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make findings of fact as a predicate for appeal; third, to set 
aside the order of consolidation. On January 26, 1925, the 
Commission entered Order No, 2724, P.U.R.1925D, 628, be 
ing a finding of fact and setting forth the Commission’s view 
and theory of the correctness of the general gate rate principle 
as applied to the situation under consideration, and denying an 
emergency rate as applied to the city of Tulsa. Thereupon peti- 
tioners perfected their appeal. 

Subsequently, and on December 28, 1925, the Commission 
promulgated Order No. 3276, in Cause No. 5965, wherein the 
(‘ommission, in the consolidated matter, after a valuation find- 
ing, reduced the city gate rate for all municipalities served by 
the respondent through its Enid and general system, by caus 
ing to be made a rate of 55 cents per M cubic feet, and order- 
ing a deduction in like amount in distributing systems for do- 
mestic purposes effective January 1, 1926. 

In the trial of this cause only one witness was produced; that 
one being a Mr. Grimes on behalf of petitioners, he having 
theretofore been an auditor for the Commission and an assist- 
ant auditor for the respondent company. Le testified from 
a duplicate packet or annual report, secured from the office of 
the respondent company, the original of which had theretotore 
been tiled with the Commission but misplaced. 

Mr. Grimes testified that during the year 1923 a total of 
3,445,841 M cubie feet of gas was sold by the Oklahoma Nat- 
ural Gas Company in Tulsa for both domestic and industrial 
purposes, at an average rate of 45.97 cents per M cubic feet, 
which produced a gross revenue of $1,595,920.79. He then 
undertook to determine the total cost of gas in Tulsa at the 
burner tip, and, in undertaking to show what the cost of gas 


wis, he submitted a table as follows: 
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Having thus determined that the total cost of the gas at the 
burner tip was 23.31 cents per M cubic fect, Mr. Grimes tes- 
tified that the eost of the 3,124,752 M eubie feet of gas sold in 
Tulsa for domestic purposes, at 25.51 cents per M cubic feet, 
728,379.69, which, subtracted from the gross revenue 


mw Os 


was & 
produced by the sale of that much gas, to wit, $1,492,149.17, 
left a gross profit of $763,769.48. He then stated that, allow- 
ing the return fixed by the supreme court of Oklahoma on the 
value of the Tulsa distributing plant, the return for dividends 
and depreciation from the Tulsa distributing plant, to which 
the company was entitled, was $474,554.16, which, subtracted 
69.48, made the return 


from the actual gross profit of $765,7 


actually received excessive by $259,215.52, and he stated that 
he, therefore, deduced that the proper distribution rate in Tulsa 
was 38.05 cents per thousand cubie feet. 

The Commission found that the evidence offered by the wit- 
ness was not sufticient within itself to be taken as a basis for 
the relief sought; that, in caleulating the cost of gas at the 
burner tip, the figures submitted included nothing but expenses, 
based on assumed value of the distributing plant and not con- 
sidering any allowance upon the production or transmission 
property. 

The defect in the figures reported by Mr. Grimes is that he 
has confused the cost of gas to the Tulsa gate with the cost of 
gas to the production and transmission property. The latter 
named instrumentality must maintain its property, pay taxes, 
and sell gas to the distributing systems for suilicient sums to 
pay a reasonable return upon the value of the preperty and al- 
low a reasonable sum for amortization and depreciation. The 
rate to produce that sum was said by the court in 1923 (Okla- 
homa Nat. Gas Co. v. Corporation Commission, 90 Okla. $4, 
P.U.R.1924A, 132, 216 Pac. 917) to be 38 cents domestic and 
20 cents industrial, per M cubie feet, and reduced 3 cents for 
domestic purposes by Cause No, 5965, Corporation Commis- 
sion, December 28, 1925. So, in figuring an excess earning 
for the distributing plant of Tulsa, the figures used by Mr. 
Grimes omit the cost of the gas at the city gate. 

2] In Atehison, T. & S. F. R. Co. v. State, decided Octo- 
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ber 6, 1925, 115 Okla. 158, P.U.R.1926C, 574, 241 Pac. 776, 
this court held: 

“In a proceeding brought to abrogate such legal rates and 
to substitute therefor special rates in favor of some particular 
person, corporation, or locality the burden rests upon complain- 
ant to establish that such uniform rates are unjust and unrea- 
sonable.” 

[1] Before the Commission could have said, and before we 
can say, that the rates charged the city of Tulsa are unjust, 
there must be a valuation for all property used and useful in 
the particular public service. The gate rate previously fixed 
was not taken as a basis for the relief sought, consequently a 
temporary order reducing the rates could not have been made 
unless it should be made to appear that the earnings of the 
company under the existing rates exceeded the amount there- 
tofore held to be an adequate return on the investment. Such 
facts did not appear. Muskogee Gas & E. Co. v. State, 86 Okla. 
58, P.U.R.1922E, 514, 206 Pac. 242; Oklahoma Gas & E. Co. 
v. Corporation Commission, 83 Okla. 281, P.U.R.1922A, 336, 
201 Pae. 505; Oklahoma City v. Corporation Commission, 80 
Okla. 194, P.U.R.1921C, 801, 195 Pac. 498. 

[3] Under § 22, art. 9, of the Constitution: 

“. . . The action of the Commission appealed from shall 
be regarded as prima facie, just, reasonable, and correct.” 

See Atchison, T. & S. F. R. Co. v. Miller, 28 Okla. 109, 
114 Pace. 1104; Atchison, T. & S. F. R. Co. v. State, 28 Okla. 
476, 114 Pac. 721. 

We are of the opinion that, inasmuch as the Corporation 
Commission was in progress of a trial involving the value of 
the property used and useful in supplying gas to the city of 
Tulsa, together with other cities and towns, and in the absence 
of evidence that the respondent company was earning more than 
that allotted to it as a fair return on its valuation, the Com- 
mission was without authority to make a temporary rate in ad- 
vance of a determination of the value of the property used. 

The petitioners requested the Commission to take notice of 
the location of the city of Tulsa with respect to the gas fields. 
P.U.R.1928B. 
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No evidence was adduced in respect to the feasibility of creat 
ing zone rate as prayed for by petitioners. 

In the previous rate case applicable to the respondent com- 
pany, resulting in Order No. 1886, the Commission found it 
impossible to fix zone rates and recited (14 Ann. Rep. Okla. 
C. C. 1921, p. 391): 

“It is impossible to allocate any particular gas wells, com- 
pressor stations, and pipe lines of the Oklahoma Natural Gas 
Company to any certain towns or cities, and for that reason it 
is practically impossible to fix the rates of each town and city 
upon the basis of the value of any special and particular prop 
erty used and useful in serving that particular town and city. 
The gas wells, gas leases, pipe lines, and compresser stations 
furnish gas to all the various towns and cities; and gas is put 
into the line at both ends of the svstem and at many and various 
places between.” 

The Commission in its order of January 26, 1925, P.U.R, 
1925D, 628, herein recited that the foregoing theory adopted 
in Order No. 1886 was the structure of rates it had applied to 
the Oklahoma Natural Gas Company, and that the principle 
should not be departed from except upon a full and complete hear- 
ing, and that it was not justified in temporarily adopting zone 
rates under the meager evidence betore it. We agree that, in the 
absence of testimony showing what production and transmission 
property would be embraced by the use of the city of Tulsa, and 
the value of it, no order could be made making the city of Tulsa 
a unit for zoning purposes. In the record we find no evidence 
as to the proper amount of property to be considered in a zone 
of the city of Tulsa, nor as to the value of any such property. 
We must of nec ssity, in the absence of evidence, hold that 
the order of the Commission in regard to a special zone district 


for the city of Tulsa is a proper one. 
The order of the Corporation Commission is affirmed. 
Branson, C. J., Mason, V. C. J., and Phelps, Lester, Hunt, 


and Clark, JJ., concur. 


P.U.R.1928B. 
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RE DUQUESNE LIGHT COMPANY, 
[Application Docket No. 17,442.] 
Eminent domain — Condemnation of property for ‘‘maintenance” of 
utility service — Electricity. 

An electric utility desiring to enlarge its plant in the interest of 
public convenience and necessity may acquire underlying strata from 
which coal and fire clay is mined in order to eliminate the danger of 
subsidence to the new extension, under an act (1921) giving to an elec- 
tric company the right to appropriate property necessary for its cor- 
porate use in the “maintenance” as well as the “construction” of its 
buildings and plants. 


[December 12, 1927.] 


Arpiication of a power company for the approval of the 
exercise of the right of eminent domain in acquiring coal and 
tire clay belonging to a brick company underlying a certain 


parcel of ground; approved. 


By the Commission: The Duquesne Light Company has 
applied in this proceeding for Commission approval of the 
exercise of the right of eminent domain under the Act of May 
21, 1921, P. L. 1057, in acquiring the coal and fire clay belong- 
ing to the Westmoreland Brick Company underlying a certain 
described tract of land. The coal and fire clay underlie in a 
general way the property upon which the electric company’s 
valley sub-station is now located and upon which the company 
plans to construct certain additions. 

The public convenience and necessity for the service to be 
rendered by this acquisition, and also the power of applicant 
to aequire underlying strata adversely, are denied by the brick 
company. It appears of record, however, that the applicant 
desires to enlarge its plant in order to provide further for the 
protection of its service in this section, and to provide more 
adequately for its high power interconnection with the Penn- 
sylvania-Ohio Power Company, and that its engineers consider 
this substation the proper point for this development. In order 
to protect the existing plant at this point, as well as the con- 
templated additions to it, it is necessary that the danger of 
P.U.R.1928B, 
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subsidence be eliminated, and this can be accomplished by the 
condemnation of the strata beneath and adjacent to it. 
As to the legal questions raised hy the protestant, it is to 


be noted that the Act of 1921 gives to an electric company the 


right to appropriate property necessary for its corporate use in 
the “maintenance” as well as the “construction” of its build- 
ings and plants. Therefore, upon a consideration of the ree- 
ord before it, the Commission finds that the service to be fur- 
nished by the company through this exercise of its power of 
eminent domain is necessary or proper for the service, accom- 
modation, convenience, or safety of the public. 

A certificate of public convenience will issue evidencing the 
Commission’s approval of the exercise of the power of eminent 
domain, subject to the following limitations agreed to of record 
by the parties, which do not affect the structural safety of the 
plant, to wit: 

1. The certificate shall not prejudice any of the mining 
rights, easements, or privileges granted or reserved to or owned 
by the Westmoreland Brick Company, its successors or as- 
signs, under any deeds to it or reservations in deeds from it, 
for any clay and/or coal in the tract in which the coal and/or 
clay are condemned by the Duquesne Light Company, or in 
any adjoining tract. 

2. That the Westmoreland Brick Company shall have the 
right to remove such clay and/or coa] as may be reasonably nec- 
essary or convenient for the extension of room No. 7, as shown 
on Exhibit No. 3, and for the connection of the existing work- 
ings with each other, provided, however, that no such exten 
sion or connection shall be more than twelve feet in width 
and/or less than 50 feet center to center from any room or 
entry existing at the time of such extension or connection. 

3. That the Westmoreland Brick Company shall have the 
right to transport through the existing entries and rooms, any 
coal and/or clay hereafter mined out of any other tract or 
tracts now owned or hereafter to be acquired by said Westmore- 
land Brick Company. 

P.U.R.1928B. 
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PENNSYLVANIA PUBLIC SERVICE COMMISSION, 


BOROUGH OF SHAMOKIN 
v. 


ROARING CREEK WATER COMPANY, 


[Complaint Docket Nos. 6452, 6509.] 


EXECUTIVE BOARD OF THE UNITED MINE WORK- 
ERS OF AMERICA, NINTH DISTRICT 


v. 


ROARING CREEK WATER COMPANY. 


[Complaint Docket No. 6453.] 


J. H. AND C, K. EAGLE, INCORPORATED 


v. 
tOARING CREEK WATER COMPANY, 


{Complaint Docket No. 6454.] 


CHRIST J. GOLDEN et al. 
v. 


ROARING CREEK WATER COMPANY, 


[Complaint Docket No. 6455.] 


TOWNSHIP OF COAL 
Vv. 
ROARING CREEK WATER COMPANY, 
(Complaint Docket Nos. 6456, 6508.] 


Valuation — Private road — Excess cost. 
1. An estimated allowance for a private road of a water utility 
was reduced where the Commission was not convinced that a roadway 
of so excellent a type of construction was necessary for the purposes 


of the utility, p. 391. 


Valuation — Property not used — Water utility. 
2. Items of property not used by a public utility company should 


be deducted in a valuation for rate making, p. 391. 
P.U.R.1928B. 25 
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Valuation — Tools and equipment — Second-hand equipment — Joint 
use, 

3. Deductions were made from estimates of the value of tools and 
equipment of a water utility for certain equipment items which might 
be classified as second hand and which were also used by another com 
pany, p. 392. 

Valuation — Overheads — Engineering — Water utility. 
4. An allowance of 3.5 per cent was made for engineering and con- 
209 


struction and 1.25 per cent on land, p. 3! 


Valuation — Going value — Development cost — Other factors. 

5. Development cost of public utility business is not equivalent to 
or synonymous with going concern value but the determination of such 
value depends upon the consideration of the company’s history, method 
of operation, character of plant and of service rendered, together with 
development cost and other pertinent facts, p. 393. 


Depreciation — Water utility — Annual allowance. 
6. The annual depreciation of a water utility was computed on the 
basis of .41 of one per cent of the depreciable property in a depreciated 
reproduction cost new estimate, p. 393. 


Return — Operating expenses — Rate case cost — Amortization. 
7. Costs incident to a rate proceeding which have been met from 
current revenues need not be amortized, p. 395. 


[December 12, 1927.] 


CoMPLAINTS against water rates; sustained in part, and new 


tariffs ordered. 


By the Commission: These proceedings involve the rates 
charged by the Roaring Creek Water Company under its taritf 
P. 8. C. Pa. No. 2, effective April 1, 1925, and supplement 
thereto effective June 1, 1925. Complaints 6452-6456 relate 
to P. S. C. Pa. No. 2 and allege that the rates are unwarranted, 
unreasonable, excessive, and extortionate. Complaints 6508 and 
6509 relate to the Supplement No. 1 to P. S. C. Pa. No. 2 
which pertains to rates for public fire hydrants and alleges that 
the rates are unwarranted, unreasonable, excessive, and extor- 
tionate. Respondent company, in its answers, denied these al- 
legations and avers the new schedule of rates are just, reason- 
able, and necessary and no larger than the respondent is enti- 
tled to charge. 


The new rates affect domestic consumers about as follows: 
P.U.R.1928B. 
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Flat rate basis (a) Home with only one outlet increased from 
$6 to $8 per year; (b) Home cquipped with first outlet, hot 
water boiler, bath tub with lavatory, water closet, steam or hot 
water heater, increased from $14 to $20 per year; (¢) Same 
as (b) with wash tray or laundry tub and automobile, increased 
from $17 to $24.50 per year. The meter rates result in annual 
bills of $9.60, $15.60, and $21.60 for monthly consumption of 
1000, 2000, and 3000 gallons, respectively; all three of which 
formerly were on a minimum charge of $1 per month basis. 
The change in meter rates obviously reflects a more equitable 
basis of charge. The public tire hydrant rate was changed from 
$10 to $50 per hydrant per annum. 

Respondent company serves water to the borough of Shamo 
kin, and to the townships of Coal and Ralpho and vicinity in 
Northumberland county. All the complaints were filed prior 
to the effective date of the tariff and its supplement, and thus the 
burden of proof is upon the respondent. The complaints were 
consolidated for purposes of hearing. 

Water service was first introduced into the borough of Shamo- 
kin by the Shamokin Water Company, which was created by a 
special act of the Pennsylvania legislature in 1866 and was 
incorporated by a decree of the court of common pleas of North- 
umberland county on August 5, 1872, under an Act of Assembly, 
approved March 11, 1857, entitled ““An Act to Provide for the 
Incorporation of Gas and Water Companies.” 

The waters of Trout Run and Eagle Run in Coal township 
were first utilized, and the demand for additional supply be- 
coming more urgent, the Shamokin Water Company was con- 
strained to obtain additional water supply from the south branch 
of Roaring Creek. This source of supply had been acquired 
January 13, 1882, by parties who organized the Roaring ‘Creek 
Water Company, which was incorporated November 11, 1884, 
under the Act of 1874. 


In 1886 the Shamokin Water Company entered into an agree- 
ment with the Roaring Creek Water Company to purchase water 
on a rental basis of $9,000 per annum, plus one-half of all net 
revenué of the Shamokin Water Company in excess of $18,000. 
This agreement continued until September 30, 1895, at which 
P.U.R.1928B. 
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° 
time the entire property of the Shamokin Water Company was 
leased to the Roaring Creek Water Company for a period of 
nine hundred ninety-nine years. 

On May 18, 1885, the Anthracite Water Company was char- 
tered under the Act of 1874, to supply water to Coal township 
and vicinity, Northumberland county. This company laid a 
pipe line through the village of Uniontown, adjacent to Shamo- 
kin, and in 1890 leased this line to the Shamokin Water Com- 
pany. This lease was continued in effect until 1902, at which 
time the property of the Anthracite Water Company was leased 
to the Roaring Creek Water Company for a period of nine hun- 
dred ninety-nine vears. 

The Roaring Creek Water Company has been operating the 
properties of all three companies since 1895. 

The present outstanding capital stock of respondent com- 
prises 8,000 shares of common stock, par value $50. Its author- 
ized bonded indebtedness is $1,500,000 of which $900,000 has 
been issued. At the present time respondent owns 893 of the 
956 shares of preferred stock and 2,718 of the 3,044 shares of 
common stock (both of $25 par value) of the Shamokin Water 
Company. There are 40 shares, par value $25, of the common 
stuck of the Anthracite Water Company, on which respondent 
pays 7 per cent annually as rental. 

Respondent company’s sources of water supply are Roaring 
Creek, on which is located Dam No. 6, enlarged in 1924 from 
600,000,000 to 1,330,000,000 gallons capacity, and Trout Run 
which is impounded in Dam No. 4 of 35,000,000 gallons ca- 
pacity and Dam No. 3 of 1,500,000 gallons capacity. The 
transmission system consists of over twenty-five miles of cast 
iron pipe varying in size from 24 inches to 6 inches in diam- 
eter, and the distribution system consists of approximately 
forty-one miles of cast iron pipe, ranging in size from 20 inches 
to 3 inches in diameter. 

There are three pumping stations in the system: (a) located 
about 4 miles westward from breast of Dam No. 6 and used 
to augment the capacity of transmission mains; (b) located 
near the breast of Dam No. 2 and used to insure adequate serv- 
ice to an industrial consumer; (c) located in Ferndale and used 
P.U.R.1928B. 
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in conjunction with 150,000 gallon steel tank to serve this 
“High Service District.” Two reinforeed concrete equalizing 
reservoirs located about eight miles westward from Dam No. 6 
serve their intended purpose at periods of maximum draft on the 
transmission system. There are also six smaller wood tanks 
located at various points on the distribution system. Service 
is heing furnished to the borough of Shamokin, and to nearby 
communities known as Edgewood, Fairview, Ferndale, Mar- 
shalltown, Johnson City, Uniontown, and Overlook. There are 
about nine thousand consumers. 

Accounting and engineering investigations of the books and 
property of respondent company were made by representatives 
of the parties. 

Respondent submitted $2,210,361 as the original cost of its 
consolidated property as of June 30, 1926. This did not differ 
materially from the figure submitted by the complainants. The 
statement includes the cost of some minor items which are not 
at present used and useful in the service of the consumers of 
Roaring Creck Water Company, but these cannot be definitely 
segregated, and respondent's figure will be accepted for the pres- 
ent purpose. 

The parties submitted estimates of reproduction cost new 
and depreciated. The inventory and prices were taken as of 
April 1, 1925. Additions to property from date of inventory 
to July 1, 1926, were introduced later. The parties differ as 
to used and useful property, unit prices, overheads, and con- 
tractor’s profit. 

The respondent claims $25,000 as the value of water rights. 
The water from Roaring Creek is used by the respondent; by 
the Locust Mountain Water Company, located up stream. from 
the respondent’s property; and by the Bear Gap Water Com- 
pany, located below respondent’s property. The water rights 
claimed are on the creek between the Bear Gap Company’s prop- 
erty and the Susquehanna river. Respondent estimates these 
rights to be worth $100,000 and ineludes one fourth in its 
valuation. Complainant estimates the value at $30,000, the 
original cost, and allocates $7,500 to respondent. The Com- 
P.U.R.1928B. 
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mission finds that $10,000 should be included in respondent’s 
reproduction cost estimate for this item. 

For rights of way respondent claims $4,527 and complain- 
ants allow $7,728. The parties use the same unit price but 
complainants increased their allowance for rights of way be- 
cause they claimed that Dams No. 3 and No. 5 and adjacent 
land should not be included in the estimate of used and useful 
property. The Commission finds that Dam No. 3 is used and 
useful. It finds the value for rights of way is $5,687. 

Six dams are listed by respondent as used and useful at a 
total estimated cost of $761,748. Complainants allow but two, 
No. 6 and No. 4, at a figure of $605,097. The Commission 
finds that Dams No. 3, No. 4 and No. 6 are used and useful. 
[t will include in its estimate Dam No. 3 at respondent's figure, 
and Dam No. 4 at respondent’s figure after adjustment for an 
error of computation in concrete paving, but allowing for an 
item of rip-rap on the downstream side of the dam. Relative 
to Dam No. 6, the Commission, after a careful study of the 
testimony pertaining to the construction, unit costs, overheads 
and other relevant evidence, will allow $650,000 as a fair re 
production cost. 

Respondent's appraisal for Water Supply Reservation in- 
eludes 1995 and 1783 acres of land contiguous to Roaring 
Creek and Trout Run, respectively, at a total price of $616,- 
543.50. Complainants included 1910 acres above the breast 
of Dam No. 6 on Roaring Creek and 1219 acres on Trout Run, 
at a total price of $78,225. 

Respondent recently purchased a farm located below Dam 
No. 3, on which it has erected two compensating reservoirs. 
Complainants make no allowance for this land. Respondent pur- 
chased in December, 1924, 800 acres of watershed land on the 
north side of Trout Run Valley at a price of $27.25 per acre. 
The Commission finds that 1910 acres on Roaring Creek and 
1615 acres on Trout Run above the breast of Dam No. 3 are 
used and useful and that the fair value averages $27.25 per 
acre. The value of the land, including the value of that part 
of the farm used for reservoir sites, is $97,256. 

For buildings on the reservation respondent claims $35,544 
P.U.R.1928B. 
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and complainants allow $13,291. The Commission finds that 
the value of these buildings, to the extent that they are neces: 
sary in the public service, is $17,200. In determining this 
item, deductions were made from respondent’s estimate for 
a blacksmith shop, a building used by an employee of Bear 
Gap Water Company, a caretaker’s house, a garage and tool 
house, a garage and a store house at Dam No. 6. 

Respondent claims a total value of $35,015 on a number of 
different parcels of land located in the borough of Shamokin 
and Coal township. Complainants appraise these lots at $28,- 
800. The Commission will allow $31,540 for these items. Re- 
spondent uses but does not own two of these lots. Certain of 
the buildings erected on some of the other lots are used jointly 
by Bear Gap and Roaring Creek Water Companies. Respond- 
ent has allocated the value of these buildings between the two 
companies and the Commission applies the same allocation to 
the lots upon which they stand. For bnildings in Shamokin 
the Commission allows $34,030 in its reproduction cost estimate. 

For the items of compensating reservoirs, tanks and stand- 
pipes and generating and pumping equipment, the Commission 
accepts respondent’s estimates as fair and reasonable. 

[1] In the light of all the testimony relative to the item 
of private road, the Commission is not convinced that a road- 
way of so excellent a type of construction is necessary for «the 
purposes of the Roaring Creek Water Company and so finds 
that $22,200 is a reasonable allowance for this item. 

[2] Respondent’s and complainants’ figures for transmission 
system pipe lines are $740,281 and $577,161, respectively. The 
difference in the estimates is due to a difference in unit prices 
and contractor’s profit, the substitution of leadite for lead in 
complainants’ estimate, and the exclusion of six items of prop- 
erty by complainant. The Commission, after deducting the 
items not used and useful and adjusting respondent’s unit prices 
on pipe, finds a reproduction cost new of $657,718. 

For the items of special castings in transmission and distribu- 


tion systems, valves, plate girder bridges, tunnels, valves, and 
manhole boxes in distribution system, meters, auto trucks, and 


chlorinating apparatus, respondent’s estimate is $193,882 and 
P.U.R.1928B. 
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complainants’ is $179,229. The Commission will include 
$192,737 for these items, making allowances for those units of 
property which the record shows are not used and useful. 

lor the item of pipe lines in the distribution system the Com- 
mission will inelude $459,339, which it determines in a man- 
ner similar to that used in its determination for pipe lines in 
the transmission system. 

[3] Respondent’s estimate for office furniture and fixtures 
will be accepted. Deductions from respondent’s figure for tools 
and equipment will be made for certain equipment items which 
the evidence indicates may be classified as second-hand and also 
used by Bear Gap Water Company. The Commission will al- 
low $5,760 for these items. 

Respondent includes $29,571 for materials and supplies and 
$6,000 for cash working capital. Complainants allow $26,065 
and $4,000 respectively for these items. The evidence indi- 
cates that the inventory of materials and supplies is somewhat 
above normal owing to recent constructions and meter installa- 
tion being in progress. After a careful consideration of the 
elements involved in these two items, the Commission is of 
the opinion that $25,000 should prove ample for these needs. 

[4] The parties differed in the sums included in the esti 
mates for overhead costs. The Commission finds the percent- 
ages used by respondent to be reasonable with the exception of 
its allowance for engineering, for which the Commission finds 
3.5 per cent on construction, ete., and 1.25 per cent on land. 
ete., to be adequate. 

The record shows net additions to fixed capital from date of 
inventory to June 30, 1926, to be $113,903.86. A review of 
said additions indicates about $108,950 applicable to the prop- 
erty of Roaring Creek Water Company, and this amount will 
be ineluded in the Commission’s estimate. 

Respondent claims $300,000 for going concern value on a 
depreciated reproduction cost new of $3,615,158. Complain- 
ants make no allowance for this item. Respondent introduced 
two exhibits, one purporting to show that during the first ten- 
vear period of the Shamokin Water Company, a deficit of $14,- 
§00 had acerued. Complainants offered in evidence an exhibit 
P.ULR.1928B. 
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covering the first fifteen-year period at the end of which a sur 
plus of $1,330 is realized. A return of 7 per cent was used 
in both calculations. 

[5] Respondent’s second exhibit is based upon an estimate 
of developmental cost of the business. The assumption is made 
that it will take three years to connect the 9,000 consumers, at- 
taching 50 per cent the first year, 30 per cent the second year 
and 20 per cent the third year, and a calculation deducing a 
total deficit of $287,339 is shown. The Commission does not 
agree that the developmental cost of the business is equivalent 
to or synonymous with the going concern value of a public util- 
ity property. The determination of such value depends upon 
many circumstances. From a consideration of the company’s 
history, method of operation, character of its plant and of serv- 
ice rendered, developmental cost, and other pertinent facts, the 
Commission finds that the respondent company has a going con- 
cern value, in addition to the value of its physical property, 
in the amount of $140,000. 

The Commission finds a reproduction cost new, including a 
going concern value of $140,000, as of June 30, 1926, of $3,- 
117,247, and same depreciated of $2,958,500. 

Respondent claims $4,000,000 as the fair value of its prop- 
erty including an allowance of $300,000 for going concern 
value. Complainants, exclusive of any allowance for going con- 
cern value, contend the fair value of this property to be $2,000,- 
000. Giving careful consideration to all the evidence and taking 
into consideration the fact that prices of several of the items in 
the cost estimates have reached lower levels since the date of the 
appraisal of respondent’s property and that such lower price 
levels will probably remain effective for the next few years, 
the Commission finds that the present fair value of respond- 
ent’s property is $2,620,000, upon which a 7 per cent return 
will be reasonable. 

[6] Respondent claims an allowance of $12,200 for annual 
depreciation which is .41 of 1 per cent of the depreciable prop 
erty in its depreciated reproduction cost new estimate. The 


Commission, using respondent’s percentage, finds an annual al- 
lowance of $9,600 will be fair and reasonable. 
P.U.R.1928B. 
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Respondent's original estimate for operating revenue antici- 
pated from the new tariff was $271,718, and complainants esti- 
mated it to be $315,950. The actual revenues derived from the 
new tariff for the first year were $283,409. Complainants con- 
tend that this actual revenue is hardly representative owing to 
the unsettled conditions of the community during that vear. 
rom a study of the estimates submitted, type of consumers 
of respondent company and other pertinent factors, the Com- 
mission believes that the new tariff will vield approximately 
$290,000. 

Respondent asks for $78,000 for operating expenses exclusive 
of Federal income taxes and depreciation. Complainants would 
allow $50,000 as reasonable. From the record and giving con- 
sideration to respondent’s testimony relative to operation of old 
and new pumping equipment and also weighing the evidence 
relative to maintenance of respondent's property and genera! 
officers’ salaries, the Commission finds that a fair and reason 
able amount for operating expenses, exclusive of depreciation 
and Federal income tax, is $70,000. 

Respondent ‘estimated its Federal income tax at $14,000 per 
year. This estimate is not based on the set-up used in its ac 
counts. The tax is 13} per cent of the net taxable income. 
This income, making the allowable deductions as usually made 
on the books by respondent, will be approximately $75,000. The 
tax, therefore, on the income received from operation, will be 
approximately $10,125, and that amount will be allowed. 

Based upon the foregoing findings and determinations, the 
(‘ommission concludes that a fair annual gross revenue for th 
respondent should not be in exeess of $275,125, determined as 


follows: 


7% return on $2,620,000 ..... eee Te ere eT eee TT Tere TT TT ere $183,400 
MUUGL CUOTREING GRBOMEES 5 ons occ cccecescccccscsensscessecons 70,000 
BRUT GHOWEEGE TOU GUPTOCINEION o.oo 5 occ cicsceicevccesecsnew 9.600 
Federal income tax ..... Ee ee ee ee re ee ee 10,125 


Since this amount is $16,875 less than would probably be 
produced over a period of years by P. 8. C. Pa. No. 2, the Com 
mission finds the rates in said tariff are, and for the future 
P.U.R.192S8B. 
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will be, unjust and unreasonable to the extent that they pro 
duce an average annual return in excess of that amount. There- 
fore, the complaints will be sustained. An order will issue re- 
quiring respondent to file a new tariff, effective January 1, 
128, on not less than five days’ notice to this Commission and 
the public, calculated to produce under the present conditions 
un annual operating revenue not in excess of $273,125. 

|7] Respondent’s estimate for the expenses of this proceed- 
ing is $40,000 and claimed an allowance of $10,000 per year 
for three vears to amortize this expense. As the costs incident 
to this proceeding have been met from current revenues there 
is no reason for making any further collections for that pur- 
pose. 

There is nothing in the record relative to rates being dis- 
criminatory or unbalanced and with reference to the rate for 
public tire protection, the Commission, of its own general know!- 
edge, is of the opinion this rate is not unfair or unreasonable 
per se. 

It may be worth noting that the amount of $16,875, which 
the Commission finds to be in excess of the fair allowable reve- 
nue, is approximately a 5 per cent reduction on the amount 
which it is estimated the present tariff will produce. The Com- 
mission, therefore, suggests that respondent, in filing its new 
tariff, give consideration to revising rule No. 4 of its rules and 
regulations by allowing a larger discount than at present on all 
flat rate water bills if paid within thirty days from the date 
same are due, and allowing a discount on all meter bills if paid 
within twenty days from the date same are due. 

P.U.R.1928B, 
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MASSACHUSETTS SUPREME JUDICIAL COURT. 


NEW ENGLAND TELEPHONE AND TELEGRAPH 
COMPANY 
v. 
DEPARTMENT OF PUBLIC UTILITIES AND HOTELS 
STATLER COMPANY, INCORPORATED. 
(— Mass. —, 159 N. E. 743.) 


Appeal and review — Matters of review not passed upon by Com- 
mission — Evidence. 

1. The rule that the court will not hear evidence to review findings 
of fact made hy the Public Utilities Department does not forbid the 
presentation of evidence to establish a petitioner’s right of review where 
there has been no finding of fact material to it, p. 398. 

Appeal and review — Commission findings on admissibility of evi- 
dence — Degree of evidence. 

2. The court on review is not bound by the decision of the Com- 
mission that evidence is immaterial and can give it due weight where 
there is nothing to suggest that fuller or more convincing evidence 
than was introduced before the Commission is sought to be presented 
to the court, p. 399. 

Constitutional law — Property rights — Forced purchase of privately 
installed service equipment. 

3. An order of the Commission requiring that a telephone company 
become owner of privately installed service equipment which it may 
later be compelled to reject for incompatibility with service require- 
ments is an unreasonable interference with its property rights, p. 405. 

Commissions — Jurisdiction over telephone wiring. 

4. The substitution of the judgment of others for that of the tele 
phone company in the determination of whether certain wires are 
suitable and are properly installed is an interference with the right of 
management, which goes beyond the reasonable limit of public control, 
p. 405. 

Interstate Commerce — Failure of Congress to regulate — Tele- 
phones. 

5. Orders of the Commission regarding the proper installation of 
wiring are not void because they affect interstate transmission of tele 
phonic messages in view of the fact that Congress has not legislated 
on the regulation of telephones used in interstate commerce, p. 406. 


Service — Jurisdiction of Commission to compel utility to test pri- 
vate equipment, ~ 

6. Orders of the Commission imposing upon the telephone company 

the expense of investigating wires and wiring not selected and con- 
structed under its direction are illegal, p. 406. 


P F.R.1928B. 
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Interstate commerce — Commission jurisdiction where Congress has 
regulated, 

7. Orders of the Commission directly affecting interstate commerce 
within the sphere covered by congressional legislation are void, p. 407. 

Service — Commission jurisdiction to hear complaints of telephone 
service, 

8. Jurisdiction to receive and hear but not necessarily to decide a 
complaint concerning the refusal of telephone service over equipment 
alleged to be properly installed by the complainant resides in the Com- 
mission, under a law (G. L. chap. 159, § 16) giving it power to con- 
sider complaints of service by common carriers then or subsequently 
placed under its regulation, p. 407. 

Interstate commerce — Restriction of Commission authority by state 
statute — Telephones. 

9. The Commission has no jurisdiction to grant a remedy to a com- 
plaint against telephone service which affects interstate commerce un- 
der a law (G. L. Ciap. 159, § 16) confining the supervisory and regu- 
lative power conferred to service in transmission “‘within the common- 
wealth,” p. 407. 

Service — Qualifications of complainant immaterial — Elements of 
valid complaint. 

10. The personal merit of a complainant against utility service is 
immaterial if the practice which he brings before the Commission is 
one having public interest and is unjust, unsafe, improper, or inade- 
quate and susceptible to lawful correction by Commission order, p. 409. 


[January 9, 1928.] 


Peririon to review order of Department of Public Utilities 
directing petitioner to furnish telephone service to hotel; order 
of Department annulled. 

Appearances: J. N. Clark and C. S. Pierce, both of Boston, 
for plaintiff. C. F. Lovejoy of Poston and the Attorney General 
for defendant, Department of Publie Utilities. DL. A. Mayberry, 
W. V. Taylor and Harold W. Lewis, all of Boston for defend- 
ant, Hotels Statler Company, Incorporated. 


Wait, J.: This is a petition under General Laws Chap. 25, 
§ 5, to review rulings and orders of the Publie Utilities Depart- 
ment which were made as a result of, or in the course of, pro- 


ceedings before the Commission instituted under General Laws 
Chap. 159, § 16, by the Hotels Statler Company, Inc. (herein- 
after called the Hotel Company) against the New England 
Telephone & Telegraph Company (hereinafter called the Tele- 
phone Company). 


The petition is brought by the Telephone Company against 
P.U.R.1928B. 
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the Hotel Company and the five Commissioners who have the 
supervision and control of the Department, and it prays that 
the court will “review, modify, amend, or annul” the rulings 
and orders referred to in the petition, will decree that they are 
null and void, will stay their enforcement until further order 
of the court, and will grant such further relief as justice and 
equity require. The case came on to be heard in the Supreme 
Judicial Court for Suffolk county upon motion by the Hotel 
Company in which the Attorney General joined, that the case 
be reserved for the full court upon the petition and the answers 
thereto. The petition set out as exhibits the full evidence and 
arguments had before the Commissioners, the requests for rul- 
ings of both parties, and the decision and orders of the Depart- 
ment, with the petitions, amendments, and motions of the par- 
ties. 

The Telephone Company objected, claiming that issues of 
fact were presented by the pleadings which should be passed up- 
on before the case was ripe for determination. It offered proof 
upon three issues: the fact that the Telephone Company was en- 
gaged in interstate commerce which was affected by the orders; 
the fact that a contract existed between the Hotel Company and 
the Telephone Company which was invaded by the orders, and 
that the Hotel Company in instituting and prosecuting these 
proceedings was participating in an illegal conspiracy and had 
no standing to request the orders. The single justice ruled that 
the Telephone Company was not entitled to introduce any evi- 
dence under the petition, and that the case must be decided upon 
the record of the proceedings before the Commission. To this 
the petitioner excepted. It made an offer of proof which, sub- 
ject to its exception, was rejected. The single justice thereupon, 
also subject to exception, reserved the case for the full court, and 
reserved and reported it upon the petition, answers, offer of 
proof, rulings thereon and exceptions thereto. 

The petitioner presses these exceptions. 

[1] The law is established that, upon an appeal under Gen- 
eral Laws Chap. 25, § 5, the court will not hear evidence to re- 
view or revise findings of fact made by the Department. No 
power is given to rehear facts. Boston & A. R. Co. v. New 
York C. R. Co. 256 Mass. 600, 617 et seq., P.U.R.1927A, 259, 


P.U.R.1928B. 





XU) 











NEW ENGLAND T. & T. CO. v. DEPT. OF PUB. UTIL., ETC. 399 


153 N. E. 19; Salem v. Eastern Massachusetts Street R. Co. 
254 Mass. 42, 45, P.U.R.1926B, 640, 149 N. E. ~— ; ; Sagnem 
v. Publie Service Commission, 232 Mass. 309, 327, 528, P.U.R. 
1919C, 880, 122 N. E. 397. The parties must not + ‘withhold 
evidence from the Department and produce it in court. See 
Cincinnati, N. O. & T. P. R. Co. v. Interstate Commerce Com- 
mission, 162 U. S. 184, 196, 40 L. ed. 935, 16 Sup. Ct. Rep. 
700; ype pers ex rel. Oregon R. & Nav. Co. v. Fairchild, 
224 U.S. 510, 526, 56 L. ed. 863, 32 Sup. Ct. Rep. 535. Where, 
however, there is no finding of fact material to the petitioner’s 
right to review, this rule does not forbid the presentation of evi- 
dence to establish it. Such evidence is not offered in rehearing 
of issues of fact decided by the Department but as the basis in 
fact to support a claim of right. Unless such evidence is ad- 
missible, the right to review given by the statute is not broad 
enough to secure due process of law, and the statute may be 
rendered unconstitutional. See Opinion of Justices, 251 Mass. 
569, 611, 613, 147 N. E. 681. There must be a fair opportun- 
itv for submitting the issue of confiscation or of undue interfer- 
ence with the right of management to a judicial tribunal for 
determination upon its own independent judgment as to both 
law and facts. Ohio Valley Water Co. v. Ben Avon Borough, 
253 U. S. 287, 64 L. ed. 908, P.U.R.1920E, 814, 40 Sup. Ct. 
Rep. 527; Bluefield Water Works & Improv. Co. v. Public 
Service Commission, 262 U. 8. 679, 689, 67 L. ed. 1176, P.U.R. 
1923D, 11, 43 Sup. Ct. Rep. 675; Ohio Utilities Co. v. Public 
Utilities Commission, 267 U. S. 359, 69 L. ed. 656, P.U.R. 
1925C, 599, 45 Sup. Ct. Rep. 259; Northern P. R. Co. v. De- 
partment of Public Works, 268 U. S. 39, 69 L. ed. 837, P.U.R. 
1925D, 93, 45 Sup. Ct. Rep. 412; Washington ex rel. Oregon 
R. & Nav. Co. v. Fairchild, supra. 

[2] In the case before us there is evidence reported which 
justifies findings in accord with the contentions of the petition- 
er. While it is true that the Commission made no such findings, 
neither did it find to the contrary. This court is not bound by 
the decision of the Commission that the evidence was immate- 
rial, and can give it due weight. There is nothing to suggest 
that fuller or more convincing evidence than was introduced 


before the Commission was sought to be presented to the court. 
P.U.R.1928B. 
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The petitioner, consequently, has not been prejudiced by the 
refusal to take the evidence offered and its exceptions in con- 
nection therewith are, therefore, overruled. 

We do not pause to determine whether a respondent can main- 
tain a motion to reserve a case for the full court upon the peti- 
tion and answers. The petitioner has not argued the matter 
and we treat it as waived. 

It is not necessary to take up serialim the many requests and 
rulings presented. The plaintiff has discussed them under five 
headings and we shall deal with them in the same way. 

Material facts may be stated as follows: The Hotel Com- 
pany contemplated the erection of a large building in Boston 
to be used in part for offices and in part as a hotel with a large 
number of rooms for guests and for hotel purposes. Telephon 
service both for offices and hotel use was essential to the finan- 
cial success of the undertaking. The Telephone Company was 
in control of furnishing such service. In 1922 the Hotel Com- 
pany began negotiations with the Telephone Company with 
regard to telephone service. The plans for the building were 
submitted to the Telephone Company and it entered upon a 
study of the structural and mechanical problems to be consid- 
ered in supplying such service as the Hotel Company required. 
These studies and negotiations resulted in an understanding 
that the building would be constructed in accord with certain 
plans which eventually provided for construction of conduits 
for telephone wires by the hotel company in the building, and 
construction of cables, switchboards, wires, etc., by the Tele- 
phone Company, to be placed by it in the streets for connec 
tions between the building and the telephone exchange, or in 
the building for the appliances to be installed there. The con- 
duits forming part of the building were the property of the 
Hotel Company. The telephone material was to remain the 
property of the Telephone Company and subject to its control, 
although attached to the building. The only payment to be 
made the telephone company was the usual service charge for 
service and installation of the telephones in the building to be 
paid by individual subscribers, of whom the Hotel Company 
would be one. These negotiations did not result in a written 


contract. That, however, a contractual relation existed be- 
P.U.R.1928B. 
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tween the companies is manifest. It was understood that the 
telephone wiring was to be done by the Telephone Company. 
The Hotel Company was to have a building equipped with con- 
duits according to the structural plan agreed upon, and the 
Telephone Company was to create, have ready, and _ install 
whatever else was necessary for telephone service to, from, and 
within the building. Both companies incurred large expense 
in their preparations. In contracting for the erection of the 
building the Hotel Company made no contract, and no sub-con- 
tract was made, for supplying materials or labor for the tele- 
phone wiring. 

The Telephone Company's practice has been to own, control, 
and install by workmen in its employ all telephone apparatus 
and all wiring which enters into the transmission of speech 
over its system and its connections. A few exceptions to this 
practice exist, but it has been maintained substantially without 
exception. It was the expectation of the Telephone Company 
that it would be followed in this case. We think it must be 
assumed that the Hotel Company was aware of both practice 
and expectation. The construction of the building went for- 
ward till, in 1926, occasion arose for the pulling of wires from 
the feed cable, already laid by the Telephone Company, through 
certain of the conduits to places where the telephones were to 
be set up. Then workmen, employed by the subcontractor for 
all wiring other than that which it had been contemplated the 
Telephone Company should install, insisted: that the pulling 
of these telephone wires should be done by union workmen af- 
filiated with the American Federation of Labor. The em- 
plovees of the Telephone Company were not so affiliated. Strikes, 
first of the employees of the wiring sub-contractor and later of 
all workmen employed on the building, were inaugurated to 
compel compliance with this demand. There was no trade 
dispute between the wiring sub-contractor and his workmen, 
nor between the other workmen on the building and their sev- 
eral employers, nor between the Telephone Company and its 
employees. There were, however, strikes. The Hotel Com- 
pany was threatened with great loss if the speedy completion 


and use of its building was delayed, and also with great loss if 
P.U.R.1928B. 4} ' 
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neither itself nor its tenants could secure telephone service. 
The Telephone Company was threatened with great loss, if it 
departed from its practice of insisting upon installation of tele- 
phone wiring by its employees, if it were unable to use the 
material prepared specially at great expense for use in the 
building; and also if it departed from its understanding with 
its employees that all telephone wiring should be done by them. 
The Hotel Company sought the assistance of the Telephone 
Company. The latter refused to depart from its practice, but 
offered to give telephone service if admitted to the building. 
The former was willing to do anything it could consistent with 
avoiding strikes; but could not allow men to work in the build- 
ing pulling wires who were not aftiliated with the American 
Federation of Labor. 

The situation was deliberately brought about by the union 
men either to force the employment of union labor affiliated 
with the American Federation of Labor by the Telephone Com- 
pany, or to compel it to abandon its policy of having all tele- 
phone wiring pulled by its employees. The Hotel Company 
made no appeal to the courts. 

Wires were pulled by these union employees to room 727, 
and thereupon the Hotel Company requested of the telephone 
company telephone service at that room. The Telephone Com- 
pany declared its readiness to furnish the service by means of 
wires owned and controlled by it and pulled by its employees. 
The Hotel Company demanded service over the wires already 
installed. This was refused. The Hotel Company petitioned 
the Department under General Laws Chap. 159, § 16, to com- 
pel service over the wires installed by the sub-contractor’s men 
and to order that the Telephone Company discontinue the pol- 
icy of refusing to connect telephones to and to give service 
over wires installed by others than its own employees. Other 
prayers were made, but enough is indicated to meet the re- 
quirements of this decision. The Commission decided that 
the wires so pulled are of the kind usually used by the tele- 
phone company for the sort of service requested, are appro- 
priate and adequate, are properly installed, and connecting 
with them would not impair or interfere with the service of 
P.U.R.1928B. 
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that company. After hearing the evidence set out as exhibits 
to the petition, the Commission determined that “the just and 
reasonable practice hereafter to be in force and to be observed 
by the New England Telephone & Telegraph Company with 
respect to applicants who properly install wires suitable for 
the service applied for, and who, prior to or at the time of the 
connection of the Telephone Company’s service, convey title 
to and surrender control of such wires to the Telephone Com- 
pany without charge, is that the Telephone Company furnish 
such applicants telephone service by connecting with such wires, 
and hereby fixes and prescribes the same by order to be served 
upon the New England Telephone & Telegraph Company,” and 
further ordered the Telephone Company to furnish service of 
a specified classification to room 727 “by connecting with the 
wires now pulled to that room from the basement of said build 
ing.” 


The petitioner contends that the orders are invalid because 


the Department has acted in contravention of the constitutional | 


rights of the Telephone Company by unlawfully invading its 
right of management of its private property and business; by 
unlawfully requiring it to employ its private property in a serv 
ice which it has not undertaken or professed to render; and by 
unjustly and unreasonably interfering with its private prop- 
erty rights by orders which are in themselves unreasonable. It 
does not deny that it is engaged in “the transmission of intelli 
gence within the Commonwealth . . . by means of telephone 
lines” and “by the operation of all conveniences, appliances, in- 
strumentalities, or equipment appertaining thereto or utilized in 
connection therewith;” and is, thus, by General Laws Chap. 
159, § 12 (d), subjected to the general supervision and regu- 
lation, jurisdiction and control of the Department of Public 
Utilities. The law is settled that the exercise of such control 
is constitutional (Vermilye v. Western U. Teleg. Co. 207 Mass. 
401, 93 N. E. 635), and that to some extent the property and 
the right of management of the persons furnishing such service 
for public use may be affected and curtailed. Atlantic Coast 
Line R. Co. v. North Carolina Corp. Commission, 206 U. S. 
P.U.R.1928B. 
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1, 51 L. ed. 933, 27 Sup. Ct. Rep. 585; Postal Teleg. Cable Co. 
v. Chicopee, 207 Mass. 341, 347, 95 N. E. 927. 

Nevertheless their property cannot be taken without compen: 
sation, nor their right of management be unreasonably cur- 


tailed under the guise of supervision, regulation, and control. 


Public Utility Comrs. v. New York Teleph. Co. 271 U. S. 23, 


70 L. ed. 808, P.U.R.1926C, 740, 46 Sup. Ct. Rep. 363. They 
cannot be required to furnish a service which they do not hold 
themselves out as undertaking to furnish. See Missouri P. R. 
Co. v. Larabee Flour Mills Co. 211 U. S. 612, 619, 53 L. ed. 
352, 29 Sup. Ct. Rep. 214. This, however, does not enable 
them to defeat regulation by professing an undertaking to fur- 
nish the service only in a particular way. See Western U. 
Teleg. Co. v. Foster, 224 Mass. 365, P.U.R.1916F, 176, 113 
N. E. 192. 

We cannot agree that the Telephone Company’s profession 
of service is as limited as the company claims. It offers to 
transmit intelligence by telephone instruments over telephone 
lines. The offer is not merely for transmission by such means, 
in such ways, and by such persons as it pleases. In return for 
the rights in ways and elsewhere contributed by the public it 
must yield something of unlimited discretion in the use of its 
property and the management of its business. The question 
before us is, whether the limitation established by the Depart- 
ment is warranted by the law. It is not so warranted if it is 
unreasonable. Washington ex rel. Oregon R. & Nav. Co. v. 
Fairchild, 224 U. S. 510, 56 L. ed. 863, 32 Sup. Ct. Rep. 535. 
See People ex rel. Woodhaven Gas Light Co. v. Public Service 
(Commission, 269 U. 8. 244, 70 L. ed. 255, P.U.R.1925E, 827, 
+6 Sup. Ct. Rep. 83; Pennsylvania Gas Co. v. Publie Service 
Commission, 252 U. 8. 23, 64 L. ed. 434, P.U.R.1920E, 18, 
40 Sup. Ct. Rep. 279. Whether this order is reasonable, on 
the record is a question of law. If it were not, then this court 
could not act in review of the order made because, by the stat- 
ute authorizing the appeal which brings it before us, the juris 
diction granted is “to review, modify, amend, or annul any 
ruling or order of the Commission, or of any member or mem- 
bers representing the Commission, but only to the extent of the 
P.U.R.1928B. 
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unlawfulness of such ruling or order.” General Laws Chap. 
25, § 5. The court cannot intervene because of any difference 
of opinion with regard to the wisdom of any order made in 
the exercise of their jurisdiction by the Commissioners of the 
Department. People ex rel. New York & Q. Gas Co. v. MeCall, 
245 U. S. 345, 62 L. ed. 337, P.U.R.1918A, 792, 38 Sup. Ct. 
Rep. 122. Only to the extent that it transcends the law can 
we deal with it. Salem v. Eastern Massachusetts Street R. 
Co. 254 Mass. 42, P.U.R.1926B, 640, 149 N. KE. 671, 

(8, 4] The Telephone Company insists that the proper per- 
formance of its function in the transmission of speech requires 
that it shall own and control the wires over which the trans- 
mission of speech takes place. See Gardner v. Providence 
Teleph. Co. 23 R. I. 262, 49 Atl. 1004. The Commission con- 
firms this claim by requiring in its orders that one insisting on 
service shall convey title to the wires and surrender control 
of them to the Telephone Company. The company further in- 
sists that such proper performance also necessitates that the 
wires be pulled or put in place by workmen subject to its con- 
trol; for only thus can it be assured that they are proper and 
properly installed. The Commission denies this claim, and 
by its order required that, without regard to who has selected 
the wires and put them in place, the company shall connect 
with them if they are properly installed and suitable for the 
vervice applied for. The Commission declares that if ex- 
perience should demonstrate that the service over the wires to 
room 727, to which it orders the Telephone Company to con- 
nect, cannot be given without impairing its general service, it 
would be justified in discontinuing the service until it could 
remedy the defect. See Northern P. R. Co. v. Department of 
Publie Works, 268 U. S. 39, 45, 69 L. ed. 837, P.U.R.1925D, 
93, 45 Sup. Ct. Rep. 412. Thus it requires the Telephone 
Company to become owners of property which later it may be 
called on to reject because it is incompatible with performing 
the service which it undertakes to give. This is an unreason- 
able interference with its rights of property. The determina- 
tion whether certain wires are suitable and are properly in- 
stalled is a detail of management in the administration of the 
P.U.R.1928B. 
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business of the Telephone Company. To substitute the judg- 
ment of others for that of the Telephone Company in that mat- 
ter is an interference with the right of management which goes 
heyond the reasonable limit of publie control. It is similar to 
the control attempted to be exercised by the state of Wisconsin 
in requiring the upper berths in sleeping cars to be kept closed 
when not in use, which was held to be unconstitutional in Chi- 
eago, M. & St. P. R. Co. v. Wisconsin, 238 U. S. 491, 59 L. 
ed. 1423, P.U.R.1915D, 706, 35 Sup. Ct. Rep. 869, L.R.A. 
1916A, 1133. See also Missouri ex rel. Southwestern Bell 
Teleph. Co. v. Public Service Commission, 262 U. S. 276, 67 
L. ed. 981, P.U.R.1923C, 193, 43 Sup. Ct. Rep. 544, 31 A.L.R. 
807; Banton v. Belt Line R. Corp. 268 U. S. 413, 69 L. ed. 1020, 
P.U.R.1926A, 317, 45 Sup. Ct. Rep. 534; Great Northern R. 
Co. v. Minnesota, 238 U. S. 340, 59 L. ed. 1337, P.U.R.1915D, 
701, 35 Sup. Ct. Rep. 753. No general conditions of public 
necessity are shown to make the orders appropriate and essen- 
tial for the adequate and equal performance of the service for 
the public. The decision of the Department discloses that the 
action is taken to put an end to a particular instance of hard- 
ship. 

(5, 6] The Telephone Company contends that the action 
taken is an interference with interstate commeree, and is thus 
beyond the power of the Department. There is no dispute that 
telephone instruments installed in the building will be used in 
transmitting intelligence not only within this Commonwealth 
but also throughout the United States and elsewhere in the world 
where telephonic communication is maintained through con 
nection with the lines of the Telephone Company, and that 
while so transmitting speech the instruments and wires will form 
part of one whole extending from the speaker to the ultimate 
receiver. No discussion is necessary to show that such service 
is interstate in character, and that the person rendering it is 
engaged in interstate commerce. The orders affect interstate 
commerce. That, however, of itself, does not render them void. 
Western U. Teleg. Co. v. Crovo, 220 U. S. 364, 55 L. ed. 498, 


31 Sup. Ct. Rep. 399. Congress has not vet undertaken bv 


legislation to regulate the use of the telephone in interstate com- 
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merce, and until it acts there is a field for activity by the state. 
Sec Minnesota Rate Cases, 230 U. S. 352, 398, 402, 57 L. ed. 
1511, 35 Sup. Ct. Rep. 729, 48 L-R.A.(N.S.) 1151, Ann. Cas. 
1N16A, 18; Di Santo v. Pennsylvania, 273 U. S. 34, 71 L. ed. 
524,47 Sup. Ct. Rep. 267; Postal Teleg. Cable Co. v. Chicopee, 
supra; Vermilye v. Western U. Teleg. Co. supra. If the action 
taken under authority from the state burdens interstate com- 
merce, then it is beyond the power of the state and is invalid. 
Western U. Teleg. Co. v. Foster, 247 U. S. 105, 62 L. ed. 1006, 
P.U.R.1918D, 865, 38 Sup. Ct. Rep. 438, 1 A.L.R. 1278; Na 
pier v. Atlantie Coast Line R. Co. 272 U. 8S. 605, 71 L. ed. 
256, P.U.R.1927B, 537, 47 Sup. Ct. Rep. 207; Oregon-Wash: 
ington R. & Nav. Co. v. Washington, 270 U. 8. 87, 70 L. ed 
482, 46 Sup. Ct. Rep. 279. The orders in question impos 
such a burden. Compare Publie Utilities Commission v. At 
tiecboro Steam & Electrie Co. 275 U. 8. 83, 71 L. ed. 309, P.U.R. 
1927B, 348, 47 Sup. Ct. Rep. 294. It is manifest that ex- 
pense is imposed upon the telephone company if, as is certain, 
it must undertake investigation of wires and wiring not selected 
and constructed under its direction, and be charged with dis- 
posing of them if found unsuitable. The orders, consequent- 
lv, are illegal. 

[7] We do not rest our decision upon any interference with 
the sphere of control assumed by Congress under the Act of Feb- 
ruarv 28, 1920, Chap. 91, § 418 (49 USCA § 15, Comp. St. 
§ 8583). That section seems to us to deal with rates and charges 
und practices relating thereto. The orders in question do not 
relate to rates and charges. If we are wrong in this, there can 
be no doubt that the orders effect directly interstate commerce 
within the sphere covered by congressional legislation and, be- 
vond question, are void. 

‘8, 9} The petitioner further contends that the Commission 
Was without jurisdiction to make either the general or the spe- 
cial order. We understand this to refer to jurisdiction con- 
ferred by the Commonwealth. It maintains that such juris 
diction as exists to require service to be furnished as the re- 
sult of an application by an individual is conferred by G. L. 
chap. 166, §§ 13, 14 (originally Stat. 1885, Chap. 267), and by 
that statute (§ 15, [§ 3 of the original act |) is vested in the su- 
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perior and the supreme judicial courts. Such. administration, 
supervision, and control over the transmission of intelligence by 
electricity as existed before the creation of the Department of 
Public Utilities was first provided for by Stat. 1906, Chap. 433, 
and was conferred upon the Massachusetts Highway Commis 
sion by that act. In 1913 the powers of the Highway Commis 
sion over the service were transferred to the Publie Service 
Commission, Stat. 1913, Chap. 784, and additional authority 
was conferred upon the latter. Section 29 declared that the 
act was to be construed as remedial and “in enlargement and 
extension of all previous acts and existing laws conferring up- 
ou or vesting in the Commission any jurisdiction, powers, or 
diseretion with respect to any subject or matter treated in this 
act.” The “Commission” here referred to was created by the 
act. No authority had previously been given it. The words 
must be taken to refer to jurisdiction, powers, or discretion 
wherever existing formerly, which were vested in the Public 
Service Commission by the statute. So understood, it results 
that language, which, when it was earlier used, related to car- 
riers in services other than the transmission of intelligence by 
electricity, was henceforth to be applicable, so far as it was 
appropriate, to the service rendered by persons engaged in the 
transmission of intelligence by electricity. Section 23 provid- 
ed that “whenever the Commission shall be of opinion, after 
a hearing had upon its own motion or upon complaint, that the 
regulations, practice, equipment, appliances, or service of any 
common carrier now or hereafter subject to its jurisdiction, 
are unjust, unreasonable, unsafe, improper, or inadequate, the 
Commission shall determine the just, reasonable, safe, adequate, 
and proper regulations and practices thereafter to be in force 
and to be observed, and the equipment, appliances, and service 
thereafter to be used and shall fix and prescribe the same by 
order to be served upon every common carrier to be bound there- 
by.” The petition of the Hotel Company complaining of the 


Telephone Company was based upon this section, which, after 


umendment here unimportant by Stat. 1916, Chap. 244, had 
become General Laws Chap. 159, § 16. It is within its lan 
guage; and, although it asks for other action in addition and 
P.U.R.1928B. 
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may be too broad, it is a complaint thereunder. We have no 
doubt that the Commission had jurisdiction to consider the 
comp'aint. The jurisdiction exists, although the action taken 
may transcend it. We do not agree with the contention that 
a complaint based upon a refusal of service to an individual 
can be brought only under Generali Laws Chap. 166, § 14. Ju- 
risdiction to consider it may also be conferred by General Laws 
Chap. 159, § 16. The statute, however, by express terms con- 
tines the supervisory and regulative power which it confers, to 
service in transmission “within the Commonwealth.” The 
service sought to be secured by the Hotel Company and affected 
by the practice of which it complained, was not so limited. As 
we have already decided, interstate commerce was affected, and, 
in this case, therefore, the orders made were beyond the power 
of the Commission. Jurisdiction to receive and hear existed, 
but not jurisdiction to grant the remedy actually decided upon. 
It is not necessary to define further the limits of jurisdiction 
severally conferred by General Laws Chap. 166 and General 
Laws, Chap. 159. 

{10} The contention of the petitioner that the Hotel Com- 
pany had disqualified itself by its conduct from securing fav- 
orable action from the Commission, and that the order should 
be set aside for that reason, need not be considered at length. 
The findings of fact made by the Commission as matter of law 
established that the strikes were illegal. A. T. Stearns Lumber 
Co. v. Howlett, Mass. Adv. Sh. (1927) 1173, 157 N. E. 82, and 
cases there cited. Compare Anderson v. Shipowners Asso. 272 
U.S. 359, 71 L. ed. 298, 47 Sup. Ct. Rep. 125; United States v. 
Brims, 272 U. S. 549, 71 L. ed. 403, 47 Sup. Ct. Rep. 169; 
Bedford Cut Stone v. Journeymen Stone Cutters Asso. 274 U.S. 
37, 71 L. ed. 916, 47 Sup. Ct. Rep. 522. 

The position of the Hotel Company, however unfortunate, 
was that of a participant in an unwarranted combination. Ab- 
erthaw Construction Co. v. Cameron, 194 Mass. 208, 80 N. E. 
478. We think, however, that the decision of the Commission- 
ers is sound, that as a general proposition, the personal merit 
of the complainant is immaterial if the practice which he brings 
before the Department is one in which the public generally has 
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an interest and is unjust, unreasonable, unsafe, improper. or 
inadequate, and that a valid order can be made thereon, in ap 
propriate circumstances. In the particular case before 
cumstances are not appropriate. 

It follows that the orders appealed from must be annulled, 


and it is so ordered. 





UTAH PUBLIC UTILITIES COMMISSION, 


LOGAN CITY 
v. 
UTAH POWER & LIGHT COMPANY. 
[Case No. 984.] 


Municipal plant — Jurisdiction of Commission — Electricity — Rates. 
1. The Public Utilities Commission is charged with the duty of 
regulating the practices, rates, and charges of municipally owned as 
well as privately owned public utilities operating for hire in the state 
of Utah (§ 4782, Compiled Laws of Utah, 1917), p. 428. 
Procedure — Commissions — Rules and regulations — Procedure at 
hearing. 

2. Rules of pleading aud practice and the technical rules of evi- 
dence that are to be observed by the trial courts, do not apply to hear- 
ings before the Public Utilities Commission (§ 4820, Chap. 5, Compiled 
Laws of Utah, 1917), p. 429. 

Municipal plant — Proprietary capacity — Utility business. 

3. A city or other municipal corporation going into a utility busi- 
ness takes upon itself the character of an ordinary commercial con 
cern in its proprietary capacity and to that extent ceases to function 
in its governmental capacity, p. 429. 

Rates — Municipal plant — Burden on taxpayers. 

4. As long as taxpayers are required to continue to pay taxes to 
a city to maintain and operate the city’s electrical plant in order that 
its patrons may be served with electrical energy below cost the rates oi 
such a plant remain unjust, unreasonable, and in violation of the law, 
p. 430. 

Rates — Duty of Commission to establish sufficient rate — Electricity. 

5. The Commission is enjoined to establish just and reasonable 
rates for a publie utility in all cases where the reasonableness of the 
same are brought into question and are shown to be otherwise, under 
a law (§ 4800 Compiled Laws of Utah, 1917) directing the Commis- 
sion, upon finding that rates charged or collected by any utility for any 
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service to be insufficient, to determine suflicient rates, and charges 
therefor, p. 432. 
Rates — Test period — Competitive rate cutting — Electricity. 

6. A private utility whose previous flat rates were shown to be dis 
criminatory and wasteful and a competing city plant whose proposed 
meter rates were insufficient to pay operating cost, thereby burdenin: 
taxpayers, were both ordered to charge equal meter rates for a test 
period of one year in view of the fact that competitive conditions and 
uncertain consumption did not warrant a permanent finding of reasona- 
ble rates for either utility at that time and a subsequent order could 
permit a reduction by either plant upon a showing that its revenues 
permitted the same, p. 432. 


[December 23, 1927.] 


Compxaint by a municipal electric utility against a privately 
owned competitor for an alleged violation of a contract to install 
meter rates; meter rates ordered established by both utilities. 

Appearances: Leon Fonnesbeck, City Attorney, of Logan, 
for complainant, Logan City; John F. MacLane and George it. 
Corey, Attorneys, of Salt Lake, for defendant, Utah Power & 
Light Company; Ernest T. Young, Attorney, of Logan, for in- 
dividual protestants, as citizens and taxpayers of Logan City 
(interveners); individual complainants, as citizens and tax- 
payers of Logan City, (interveners). 


By the Commission: On the 4th day of August, 1927, 
Logan City, a municipal corporation, filed with the Publie Util- 
ities Commission a complaint, in substance and effect alleging 
that it is the owner of and engaged in the operation of electrical 
power plant and distribution svstem, for the supplying of elee- 
trical energy and power to its citizens and customers for hire; 
that the defendant, Utah Power & Light Company, is the owner 
of an electric power system, operating for hire throughout the 
states of Utah and Idaho, and supplying its customers with elec- 
trical energy, among which is included a large number of the 
citizens of Logan City; that the distribution systems of the com- 
plainant and defendant, within Logan City, parallel each other 
and are in constant competition with each other, the result of 
which has been that the rates accorded the consuming public 
have not been predicated on the amount of electrical power and 
energy used and consumed by their respective customers, but are 
P.U.R.1928B. 
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based on what is commonly known as “flat rates,” or unmeasured 
serviee, resulting in loss of revenues and operating costs to both 
parties serving electrical energy under said flat rate system at 
the prices charged therefor. 

That in March, 1927, after a conference held between the offi- 
eials of Logan City and representatives of the Utah Power & 
Light Company, an understanding was reached that both the 
plaintiff and the defendant should abandon their flat rate service 
in Logan City and proceed to install meters and serve their re- 
spective customers on meter rates; that thereupon the complain- 
ant, Logan City, proceeded to install meters, with the purpose 
in view of commencing, on September 1, 1927, to serve its pa- 
trons with electrical energy at rates based on measured service; 
but the defendant, Utah Power & Light Company, has since 
failed to install meters and continues to serve its patrons at flat 
rate charges for electrical energy, which are alleged by the plain- 
tiff to be unjust, unreasonable, discriminatory, and unlawful and 
in violation of the provisions of the Publie Utilities Act of the 
state of Utah. 

Plaintiff prays that the defendant be required by order of 
the Commission to install meters and serve its customers in 
logan City with electrical energy at rates charged on a basis 
of metered service, and for general relief. 

On the 9th day of August, 1927, the defendant entered its 
appearance in the case and filed objections to the complaint, to 
the effect that the purpose of the complainant, as shown by its 
complaint, was not to procure reasonable rates to be charged 
by plaintiff and the defendant in Logan City, for electrie serv 
ice, but to compel the defendant to establish a schedule of rates 
higher than those established by plaintiff and at a resultant loss 
to defendant of its property and business in Logan City; that 
the complaint failed to show that complainant had taken the 
proper steps to make its metered rates legally effective under 
the statutes of Utah, and that the order applied for by com- 
plainant would, if granted by the Commission, deny the de- 
fendant equal protection of the law and its constitutional rights, 
and further, that the complaint of the complainant is insuffi- 
P.U.R.1928B. 
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cient, in that it fails to show the amount of the operating reve- 
nues, estimated or otherwise to be derived from complainant's 
proposed meter rates. 

On August 13, 1927, certain citizens and taxpayers of Logan 
City filed with the Commission a petition in intervention, al- 
leging in substance and to the effect that they as taxpayers of 
Logan City, for many years have been taxed large sums, to 
maintain the Logan City plant, and to make up the deficit 
caused by the complainant’s operation thereof. They allege 
that the proposed meter rates of the complainant will, if per- 
mitted by the Commission, continue to result in a large deficit, 
for which they will be continually taxed for the operation of 
the electrie plant of Logan City. They pray that the meter rates 
proposed to be charged by Logan City be investigated by the 
Commission, and, after such investigation, the Commission es- 
tablish rates for Logan City that will be adequate to pay for 
proper and economical operation of its plant, together with the 
payment of interest, sinking funds, and such other proper al- 
lowances as may seem meet and proper. 

On August 22, 1927, certain other citizens and taxpayers of 
Logan City filed a “counter” petition in intervention, they also 
alleging, as did the complainant, that the flat rate system of the 
complainant, Logan City, and the defendant, Utah Power & 
Light Company, is improper and proving “wasteful, extrava- 
gant, and against the public interest.” These petitioners joined 
with the complainant in praying that the defendant be required 
to install meters and serve its customers on a metered basis. 

On August 25, 1927, the defendant, Utah Power & Light Com- 
pany, filed its answer in the case. Its answer admits that the 
flat rate system of charging for electric service in Logan City, 
is unreasonable and wasteful; but affirmatively alleges that the 
metered rates proposed by the complainant are equally unrea- 
sonable, low and improper. It concurs in the complaint of 
Logan City that flat rates should be abolished and service ren- 
dered on a meter basis, provided reasonable meter rates be estab- 
lished in lieu of the prevailing flat rates. It also affirmatively 
alleges that it is not the purpose of complainant by its proposed 
rates for meter service to meet the cost of operating and prop- 
P.U.R.1928B. 
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erly maintaining its system, but to require the defendant, as a 
competitor, to establish materially higher rates for its service 
in Logan City, in order that complainant may acquire its busi- 
ness and destroy its property in Logan City; that any order of 
the Commission which would require the defendant to render 
clectrie service in Logan City at rates higher than those charged 
by Logan City, its competitor, or which would fix rates less than 
reasonable for service, would deprive the defendant of its prop- 
erty, without due process of law, and deny to it equal protection 
of the laws in violation of the 14th Amendment of the Consti- 
tution of the United States, and of § 7, Article 1 of the Con- 
stitution: of Utah, and would further be unjust and unreason- 
able, and in violation of the Public Utilities Act of Utah. 

It prays that the Commission investigate the matter of rates 
to be charged for electric service in Logan City, and fix reason- 
able rates to be charged therefor. 

To the answer of the defendant, the complainant filed its de- 
murrer or objections as to the sufficiency of the answer, and 
also its reply in effect denying the insufficiency of the proposed 
rates of Logan City, in view of the flat rate system being charged 
in Logan City. 

The objections of the parties, respectively to the complaint 
and answer, were, after being heard and argued, taken under 
advisement by the Commission, to be considered, passed upon, 
and determined in connection with hearing and determination 
of the case upon its merits. The petitions of intervention of 
citizens and taxpayers of Logan City, were allowed. 

The case came on regularly for hearing, before the Commis- 
sion, at Logan City, Utah, September 15, 1927, and the hearing 
was concluded on the 16th day of September, 1927, when the 
case was taken under advisement. 

From the admitted facts and the testimony taken at the hear- 
ing, the Commission finds: 

1. That the complainant, Logan City, is a municipal cor- 
poration, organized and created under the laws of the state of 
Utah; that since about the month of May, 1904, it has owned 
and has been engaged in operating an electrical power plant, 
with transmission lines and distribution system, for the pur- 
P.U.R.1928B, 
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‘pose of lighting its streets and public buildings and supplying, 
for hire, consumers with electric energy for lighting, heating, 
and gegeral power purposes. 

2. That complainant’s present power plant or system was 
first constructed in 1903, at first as a hydroelectric plant, at a 
cost of approximately $80,000, since when additions and bet- 
terments have been made, more especially in recent years, by 
rebuilding and enlarging its hydroelectric plant and the instal- 
lation of a Diesel engine, and it now represents a capital expen- 
diture of approximately $618,000. That at the present time 
the complainant has an outstanding interest-bearing bonded in- 
debtedness of $550,000, created for and used in establishing its 
present power plant and distributing system. 

3. That the defendant, Utah Power & Light Company, is a 
corporation, duly organized and existing under the laws of the 
state of Maine, qualified to and doing business in the state of 
Utah; that it is the owner of and engaged in operating a num- 
ber of extensive hydroelectric interconnected generating plants 
and transmission and distribution systems in Utah, among which 
is its Logan City plant, constructed about the year 1896 on 
Logan river, near Logan City, Utah, by its predecessor, Her- 
cules Power Company. That in 1896 said Hercules Power 
Company was granted a franchise by the complainant, Logan 
City, whereby it and its successors and assigns were given the 
right and privilege to use the streets, lanes, and alleys of Logan 
City for the purpose of serving citizens and residents of said 
city with electrical energy for heating, lighting, and general 
power purposes, for a term of forty years. That ever since the 
construction of said power plant in 1896, the defendant and its 
predecessors in interest have continued uninterruptedly to gen- 
erate, distribute, and sell electrical energy to consumers’ in Lo- 
gan City, for said purposes, and ever since the construction of 
the Logan City plant in 1903, in competition with the com- 
plainant, Logan City, generally upon a flat rate basis. 

4. That the rates charged consumers of electrical energy in 
Logan City by the respective parties, complainant, Logan City, 
and defendant, Utah Power & Light Company, under said com- 
petitive situation, for several years last past and at the time 
P.U.R.1928B. 
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of the filing of the complaint herein, were for the most part 
identical and based upon the following schedules, respectively: 


Utah Power & Light Company 


Power: One dollar and fifty cents per connected horse power 
per month. 

Lighting: Ten cents per month for a 40-watt lamp and larger 
lamps in direct proportion—continuous burning. 

Fuel: Grills—500 watts—50 cents per month. Air heaters, 
20 cents per ampere per month. Vacuums, washers, motors, etc., 
25 cents per month. Ranges, 3 cents per kilowatt hour (me- 
tered ). 


Logan City, A Municipal Corporation 


Power: One dollar and fifty cents per connected horse pow- 
er per month. 

Lighting: Ten cents per month for a 40-watt lamp and larger 
lamps in direct proportion—continuous burning. 

Fuel: Grills—500 watts—25 cents per month. Air heaters, 
20 cents per ampere per month. Vacuums, washers, motors, ete., 
25 cents per month. Ranges, 3 cents per kilowatt hour (me- 
tered). 

5. That for many years prior to March, 1925, Logan City 
had been charging consumers under said flat rate system for a 
40-watt lamp, 15 cents; the Utah Power & Light Company, 10 
cents. That the flat rates charged both before and since said 
rate reduction proved inadequate in varying amounts from vear 
to year to meet the necessary operating expenses of complain- 
ant’s, Logan City, plant, interest, and the principal of its bond- 
ed indebtedness, created for the construction of its power sys- 
tem, said flat rates having also proved wasteful, by reason of 
consumers using more power than needed. 

6. That more especially for the last three years, in order to 
meet the deficit created in the operation of the Logan City plant, 
and in meeting payments on bonded indebtedness for the plant, 
complainant, under said flat rate system of charging for elec- 
trical energy, has had to tax the property owners in Logan City 
approximately twenty-five thousand dollars each vear, the larger 
P.U.R.1928B. 
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portion of which has been borne by about six hundred taxpayers 
of Logan City, among whom are included the protesting citi- 
zens and taxpayers herein. 

7. That on the 11th day of January, 1927, the City Com- 
missioners of Logan City passed a resolution to the effect that 
Logan City.could no longer continue to operate its electric.pow- 
er plant and serve its customers for the flat rates then being 
charged; that it would install meters and charge its customers 
for electric service upon a meter basis, and at the following rates, 
to become effective, September 1, 1927: 

5 cents per kilowatt hour for first 50 kilowatt hours consumed 
per month. 

4 cents per kilowatt hour for next 150 kilowatt hours con- 
sumed per month. 

3 cents per kilowatt hour for all electricity used over and 
above 200 kilowatt hours per month, for lighting purposes. 

Minimum rate, 50 cents per month. 

10 per cent discount to be allowed on prompt payments. 


General Heating and Cooking Meter Rate 


2 cents per kilowatt hour for all monthly consumption. 


5 per cent discount to be allowed for prompt payment. 
General Power Meter Rate 

5 cents per kilowatt hour for first 30 kilowatt hours. 

4 cents per kilowatt hour for next 90 kilowatt hours. 

3 cents per kilowatt hour for next 270 kilowatt hours. 

2 cents per kilowatt hour for next 810 kilowatt hours. 

1 cent per kilowatt hour for all in excess of 1200 kilowatt 
hours each monthly consumption. 

Minimum monthly charge per month per contract horse power, 
$1. 

5 per cent discount for prompt payment, if paid within dis- 
count period. 

Said resolution further authorized the mayor of Logan City 
to enter into contracts with consumers at said rates, which said 
contract, among other things, provided: 

“Tt is the aim and purpose of the parties hereto, that all 
users of electric energy within Logan City shall receive and 
P.U.R.1928B. 27 
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pay for the same on meter rates; and to this end the city agrees, 
if necessary, to apply to the State Utilities Commission or to 
the supreme court for an order directing and requiring the Utah 
Power & Light Company to comply with the statute in this re- 
gard and to serve its patrons in this city on the same uniform 
meter rates as said company now serves and provides its patrons 
outside of Logan City.” 

7-A. That on the 7th day of April, 1927, the defendant, 
Utah Power & Light Company met with the City Commission- 
ers of Logan City in the city offices of Logan City, Utah, and 
then and there, informed the City Commission that the defend- 
ant would voluntarily abandon its said “flat” rate system then 
and theretofore maintained in Logan City, Utah, and would 
proceed to install meters preparatory to serving its customers 
in Logan City on meter rates, at the same time as complainant 
would commence serving its customers on meter rates, at a date 
to be fixed by the complainant, Logan City; that on the 22nd 
day of April, 1927, in pursuance to said understanding the City 
Commissioners of Logan City passed a resolution to the effect 
that it would proceed to serve its patrons under a metered svys- 
tem on and after September 1, 1927. 

8. That, generally speaking, in the same territory the uni- 
form meter rates now charged for electric service in Utah by the 
defendant, Utah Power & Light Company, outside of Logan 


City, are as follows: 


RESIDENTIAL AND COMMERCIAL LIGHTING—ME- 
TER RATE 


Charges 


10 cents per kilowatt hour first 250 kilowatt hours of month- 
ly consumption. 

9 cents per kilowatt hour next 250 kilowatt hours of monthly 
consumption. 

8 cents per kilowatt hour next 250 kilowatt hours of monthly 
consumption. 

7 cents per kilowatt hour next 250 kilowatt hours of monthly 


consumption. 
P.U.R.1928B. 
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> 
6 cents per kilowatt hour next 250 kilowatt hours of monthly 
consumption. 
5 cents per kilowatt hour for all kilowatt hours of monthly 
consumption in excess of 1250 kilowatt hours. 
GENERAL HEATING AND COOKING—METER RATE 
Charges 
3 cents per kilowatt hour for all monthly consumption. 
Commercial Heating and Cooking—Meter Rate 
Charges 
(a) Demand: $1 per month per kilowatt of monthly maxi- 
mim demand which charge includes thirty hours’ use per month 
for each kilowatt of monthly maximum demand. 
(b) Energy: For all energy used in excess of that included 
in the above as follows: 3 cents per kilowatt hour for the next 


3 
4 


per kilowatt hour all monthly consumption in excess of one 


90 hours’ use per month of monthly maximum demand. # cent 
hundred twenty hours’ use per month of monthly maximum de- 
mand. 
General Power—Oplttonal Meter Rate—Low Voltage 
Charges 

8 cents per kilowatt hour for the first 30 kilowatt hours used 
per month per contract horse power. 

7 cents per kilowatt hour for the next 50 kilowatt hours of 
monthly consumption. 

53 cents per kilowatt hour for the next 200 kilowatt hours 
of monthly consumption. 

4 cents per kilowatt hour for the next 800 kilowatt hours of 
monthly consumption. 

1} cents per kilowatt hour for all excess monthly consump- 
tion. 


Minimum Monthly Charges 


$2.25 gross per month for the first contract horse power. 
$1.50 gross per month per contract horse power for each ad- 


ditional contract horse power. 
P.U.R.1928B. 
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Residential Lighting and Cooking—Melter Rate 
Net Charges 
$2 per month for four rooms or less, including 28 kilowatt 
hours. 
35 cents per month for each additional room, including 5 
kilowatt hours per room. 
2} cents per kilowatt hour for all excess. 
Residential Lighting and Refrigeration—Meter Rate 
Net Charges 
$2 per month for four rooms or less, including 28 kilowatt 
hours. 
35 cents per month for each additional room, including 5 
kilowatt hours per room. 
4.5 cents per kilowatt hour for all excess. 
Residential Lighting, Refrigeration and Cooking—Meter Rate 
Net Charges 
$3 per month for four rooms or less, including 42 kilowatt 
hours. 
35 cents per month for each additional room, including 5 
kilowatt hours per room. 
2? cents per kilowatt hour for all excess. 
Residential Laghting, Cooking and Water Heating—Meter Rate 
Net Charges 


$3.50 per month for four rooms or less, including 49 kilowatt 
hours. 

35 cents per month for each additional room, including 5 
kilowatt hours per room. 

2% cents for the next 150 kilowatt hours per month. 

24 cents per kilowatt hour for all excess. 
Residential Lighting, Cooking, Refrigeration and Water Heat- 

ing—Meter Rate 


Net Charges 


$4 per month for four rooms or less, including 56 kilowatt 


hours. 
L’.U.R.1928B. 
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35 cents per month for each additional room, including 5 
? 
kilowatt hours per room. 
2 cents for the next 150 kilowatt hours per month, 


24 cents per kilowatt hour for all excess. 


General Power—Meter Rate 
Low Voltage—1 horse power to 50 horse power 
Charges 


(a) Demand: $2.50 per month per contract horse power, 
which charge entitles consumer to use during said month 3 
kilowatt hours for each horse power of contract power. 

(b) Energy: 7.5 cents per kilowatt hour for next 50 kilo- 
watt hours of monthly consumption. 

5.5 cents per kilowatt hour for next 250 kilowatt hours of 
monthly consumption. 

3.5 cents per kilowatt hour for next 750 kilowatt hours of 
monthly consumption. 

1.2 cents per kilowatt hour for all excess monthly consump- 


tion. 
General Power—Meter Rate 
Low Voltage—50 horse power or over. 
Charges 


(a) Demand: $2.50 per month per contract horse power, 
which charge entitles consumer to use during such month 35 
kilowatt hours for each horse power of contract power. 

(b) Energy: 7 cents per kilowatt hour for next 50 kilowatt 
hours of monthly consumption. 

5 cents per kilowatt hour for next 250 kilowatt hours of month- 
ly consumption. 

3 cents per kilowatt hour for next 750 kilowatt hours of 
monthly consumption. 

1 cent per kilowatt hour for all excess monthly consumption. 

The foregoing schedules are for alternating current service 
supplied at 110, 220, and 440 volts. 

9. That Logan City, with a population of approximately 
P.U.R.1928B. 
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10,000 people, had, as of September 1, 1927, 3361 consumers 
of electric energy, including the street lighting of Logan City,— 


when classified as follows: 


Residential lighting ..cccccccsccccsccccscsescece eee deswesesunens 2600 
SD ME cecebikhbeee keds Caer esseeccnséeeee ences ‘cnen Sen 
E-UNE. scare ddeeehedrwdnlast Uiewsnenewsias ees enue wae news 336 
Commercial fuel ....... LP DRA CCK hehe aie RAR dR eee ee l4 
a ee ieee haw ses CGeaeb ae dae eh ek nee habe eae 86 
EE SE Ad SekC eke hee RWE OAS 5 046s ee nek een ee eee Same onan’ 1 

3361 


10. That the relative number of customers and the estimated 
vearly kilowatt hour consumption in Logan City of the 53561 
consumers of electric energy purchased of the complainant and 
the defendant, respectively, was, as of September 1, 1927, as 


follows: 


U.P. & L. Co. Logan City Total Estimated 
Classification. No. of No. of No. of K.W.H. per 
Customers. Customers. Customers. Customer. 
Residence light ........ 1046 1554 2600 245 
Commercial light ...... 18] 143 324 1500 
Residence fuel ......... 250 86 336 1046 
Commercial fuel ....... 14 re 14 3312 
er ead 5U 36 86 
Street lighting ........ js 1 1 


11. That the estimated vearly revenues based on the num- 
ber of customers of the Logan City plant, as of September 1, 


1927, and its proposed meter rates, to become effective as of 


September 1, 1927, would be as follows: 


¥ Total Billing Total 

Classification. No. of per Possible Minimum 
Customers. Customer. Discount. Net Revenue. 
Residence light ........ 1554 $12.25 $1.22 $17,140.62 
Commercial light ...... 143 66.00 6.60 8,494.20 
Residence fuel ......... 86 20.80 1.04 1,699.36 

Commercial fuel ....... ee rk errr 
Power reTTT TCT eT 36 175.00 8.75 5,985.00 
Street lighting ......... 1 8,500.00 cee 8,500.00 
DOE . ceweseewenens $41,819.18 


12. It is estimated that the vearly operating expenses of com 
plainant’s, Logan City, power plant, including distribution svs- 
tem, will be approximately $37,642.16, allowing nothing on 
power plant values for depreciation nor for interest on bonded 
indebtedness, nor to meet any contingencies that may arise. Al- 


P.U.R.1928B. 
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lowing 5 per cent for depreciation on power plant values alone, 
$420,000, an additional expense would be incurred of $21,000. 

The foregoing findings of fact the Commission believes to 
be as conservatively and fairly found and stated as is possible 
to do, in view of the conflicting testimony of witnesses who tes- 
titied in this ease and who are shown to be experienced and fa 
miliar with the management of public utilities, both privately 
and municipally owned and operated. 

Throughout the hearing and investigation of this case, the 
complainant has contended that the Public Utilities Commis- 
sion has had no jurisdiction to receive testimony bearing upon 
the question of the reasonableness of the rates of its Logan City 
plant, as fixed and determined by the City Commissioners of 
Logan City, while at the same time it has contended that it is 
the duty of the Utilities Commission under the provisions of 
the Public Utilities Act to require the defendant to serve its 
customers at reasonable rates, to be fixed and determined by 
us, upon a metered basis. 

As the record herein shows, the complainant, on the 1st day 
of September, 1927, proceeded to serve its customers in Logan 
City upon a metered basis, at rates fixed and determined by the 
City Commissioners. ‘These rates are challenged, not only by 
the defendant but also on the part and in behalf of a large num- 
ber of citizens and heavy taxpayers of Logan City, as being in- 
sufficient to meet the financial requirements of the Logan City 
plant. They contended that the rates sought to be now charged 
by complainant under its metered system, are equally unjust 
and unreasonable, if not more so, than were the uniform flat 
rates charged by complainant and the defendant in recent years, 
which resulted in operating losses, to be borne, necessarily, on 
the one hand by the taxpayers of Logan City and on the other 
hand by the ratepayers generally of the Utah Power & Light 


Company. 

[1] That the Public Utilities Commission is charged with 
the duty of regulating the practices, rates, and charges of mu- 
nicipally owned as well as privately owned public utilities op- 
erating for hire in this state, is so clearly expressed in the pro- 
visions of our Public Utilities Act and so explicitly contirmed 
P.U.R.1928B. 
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by our supreme court decisions, that it would seem the position 
taken by Logan City with respect to its City Commissioners 
having the right to arbitrarily fix and maintain rates after thei: 
reasonableness has been challenged in proper proceedings un 
der the Publie Utilities Act, irrespective of any action taken 
on the part of the Utilities Commission, is hardly worthy of 
of even passing notice. However, the question has been here 
ipon the merits of this case, point out the more pertinent pro- 
visions of our statute or act that are, as we believe, absolutely 


igain raised, and we will, before proceeding to discuss and rule 


controlling. 

Section 4782, Compiled Laws of Utah, 1917, provides: 

“3. The term ‘corporation,’ when used in this title, includes 
a corporation, an association, a municipal corporation, and a 
joint stock company, having any powers or privileges not pos- 
sessed by individuals or partnerships. 

“4, The term ‘municipal corporation,’ when used in this title, 
shall inelude all cities, counties, or towns, or other government- 
al units created or organized under any general or special law 
of this state.” 

“19. The term ‘electric plant,’ when used in this title, in- 
cludes all real estate, fixtures, and personal property owned, 
controlled, operated, or managed in connection with or to facil- 
itate the production, generation, transmission, delivery, or fur- 
nishing of electricity for light, heat, or power, and all conduits, 
ducts, or other devices, materials, apparatus, or property for 
containing, holding, or carrying conductors used or to be used 
for the transmission of electricity for light, heat, or power. 

“20. The term ‘electrical corporation,’ when used in this title, 
includes every corporation or person, their lessees, receivers, or 
trustees appointed by any court whatsoever, owning, controlling, 
operating, or managing any electric plant, or in anywise fur- 
nishing electric power for public use within this state, except 
where electricity is generated on or distributed by the producer 
through private property alone, solely for his own use or the 
use of his tenants and not for sale to others.” 

“28. The term ‘public utility,’ when used in this title, in- 
cludes every common carrier, gas corporation, automobile cor- 
P.U.R.1928B. 
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poration, electric corporation, telephone corporation, telegraph 
corporation, water corporation, heat corporation, and warehouse 
man where the service is performed for or the commodity de 
livered to the public or any portion thereof. The term ‘public 
or any portion thereof,’ as herein used, means the publie gen 
erally, or any limited portion of the public including a person, 
private corporation, municipality, or other political subdivi 
sion of the state, to which the service is performed or to which 
the commodity is delivered, and whenever any common carrier, 
gas corporation, automobile corporation, electrical corporation, 
telephone corporation, telegraph corporation, water corporation, 
heat corporation, or warehouseman performs a service or de- 
livers a commodity to the public or any portion thereof for which 
any compensation or payment whatsoever is received, such com- 
mon carrier, gas corporation, automobile corporation, electrical 
corporation, telephone corporation, telegraph corporation, wa- 
ter corporation, heat corporation, and warehouseman is hereby 
declared to be a public utility subject to the jurisdiction and 
regulation of the Commission and the provision of this title. 
Furthermore, when any person or corporation performs any 
such service or delivers any such commodity to any public util- 
ity herein defined, such person or corporation and each thereof 
is hereby declared to be a public utility and to be subject to the 
jurisdiction and regulation of the Commission, and to the pro- 
visions of this title. Any corporation or person not being en- 
waged in business exclusively as a ‘public utility,’ as hereinbe- 
fore defined, shall be governed by the provisions of this title in 
respect only of the ‘public utility’ or ‘public utilities’ owned, 
controlled, operated, or managed by it or by him, and not in 
respect of any other business or pursuit.” 


Section 4788: 

“1. All charges made, demanded, or received by any public 
utility, or by any two or more public utilities, for any product 
or commodity furnished or to be furnished or any service ren- 
dered or to be rendered shall be just and reasonable. Every 
unjust or unreasonable charge made, demanded, or received 
for such product or commodity or service is hereby prohibited 
and declared unlawful. 

P.U.R.1928B. 
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2. Every public utility shall furnish, provide, and main- 
tain such service, instrumentalities, equipment, and facilities 
as shall promote the safety, health, comfort, and convenience 
of its patrons, employees, and the public and shall be in all re 


spects adequate, efficient, just and reasonable.” 


Section 4784: 

“2. Under such rules and regulations as the Commission may 
prescribe, every public utility other than a common carrier shal! 
tile with the Commission within such time and in such form as 
the Commission may designate, and shall print and keep open 
to publie inspection schedules showing all rates, tolls, rentals, 
charges, and classifications collected or enforced, or to be col- 
lected or enforced, together with all rules, regulations, contracts, 
privileges, and facilities which in any manner affect or relate 
to rates, tolls, rentals, charges, classifications, or service. Noth- 
ing in this section contained shall prevent the Commission from 
approving or fixing rates, tolls, rentals, or charges, from time 
to time, in excess of or less than those shown by said schedule. 

“3. The Commission shall have power, from time to time, in 
its discretion, to determine and prescribe by order such changes 
in the form of the schedules referred to in this section as it may 
find expedient, and to modify the requirements of any of its or- 
ders, rules, or regulations in respect to any matters in this sec 


tion referred to.” 


Seclion 4789: 

“No public utility shall establish or maintain any unreason- 
able difference as to rates, charges, service, facilities, or in any 
other respect, either as between localities or as between classes 
of service. The Commission shall have the power to determine 


auy question of fact arising under this section.” 


Section 4798: 

“Jurisdiction. The Commission is hereby vested with pow 
er and jurisdiction to supervise and regulate every public util- 
ity in this state, as defined in this title, and to supervise all of 
the business of every such public utility in this state, and to do 
all things whether herein specifically designated, or in addition 


P.U.R.1928B. 
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thereto, which are necessary or convenient in the exercise of such 
power and jurisdiction.” 


Section 4800: 

“Commission may make classification and fix rates. 1. When- 
ever the Commission shall find after hearing that the rates, 
fares, tolls, rentals, charges, or classifications, or any of them 
demanded, observed, charged, or collected by any public utility 
for any service or product or commodity, or in connection there- 
with, including the rates or fares for excursion or commutation 
tickets, or that the rules, regulations, practices, or contracts, or 
any of them, affecting such rates, fares, tolls, rentals, charges, 
or classifications, or any of them, are unjust, unreasqnable, dis- 
criminatory, or preferential, or in anywise in violation of any 
provisions of law, or that such rates, fares, tolls, rentals, charges, 
or classifications are insufficient, the Commission shall] deter- 
mine the just, reasonable, or sufficient rates, fares, tolls, rentals, 
-harges, classitications, rules, regulations, practices, or contracts 
to be thereafter observed and in force, and shall fix the same by 
order as hereinafter provided. 

“2. The Commission shall have the power to investigate a 
single rate, fare, toll, rental, charge, classification, rule, regu- 
jation, contract, or practice, or any number thereof, or the en- 
tire schedule or schedules of rates, fares, tolls, rentals, charges, 
classifications, rules, regulations, contracts, and practices, or 
anv number thereof, of any public utility, and to establish, aft- 
cr hearing, new rates, fares, tolls, rentals, charges, classifica- 
tions, rules, regulations, contracts, or practices, or schedule or 
schedules, in lieu thereof.” 

In the case of St. George v. Public Utilities Commission, 62 
Utah, 453, P.U.R.1924B, 550, 558, 220 Pac. 720, where the 
question was raised, our Own supreme court said: 

‘Municipal corporations, in express terms, are included in 
the act and they are there treated precisely the same as all oth- 
(r corporations or persons that are affected or controlled by the 


eet.” 


But, says the complainant, since the St. George case, supra, 
was under consideration and decided, our legislature passed an 


P.ULR1928B. 
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uct amending § 794, Compiled Laws of Utah, 1917, as amended 
by Chapter 19, Session Laws of Utah, 1921, and this act, Chap- 
ter 63, Laws of Utah, 1925, by implication at least repealed 
the provisions of the Public Utilities Act, above quoted, with 
respect to the Utilities Commission having jurisdiction over 
rates and charges of public utilities, municipally owned and 
operated, and moreover, conferred jurisdiction upon their local 
authorities to establish such rates as they might deem proper and 
advisable. 

The statute relied upon by complainant, as amended, reads: 

“The Board of Commissioners, city council, or board of trus- 
tees, as the case may be, shall provide by ordinance for the issu- 
ance and ‘disposal of such bonds, provided that no such bonds 
shall be sold for less than their face value. The Board of Com- 
missioners, city council, or board of trustees, as the case may 
be, shall annually levy a sufficient tax to pay the interest on 
such indebtedness as it falls due and also to constitute a sink- 
ing fund for the payment of the principal thereof within the 
time for which such bonds are issued; provided that whenever 
bonds shalll have been issued for the purpose of supplying any 
city or town with artificial light, water or other public utility, 
the rate or charges from the operation of the system or plant 
constructed from the proceeds of such bonds may be made suf- 
ficient to meet such payments, in addition to operating and 
maintenance expenses, and taxes shall be levied to meet any 
deticiencies. Water or sewer bonds may be issued for a term 
not exceeding forty years. All other bonds may be issued tor 
a period not exceeding twenty years. Such bonds may be either 
serial or term bonds.” 

There is not a word in the statute relied upon by complain- 
ant, as we read it, that refers to the regulatory powers of the 
Publie Utilities Commission, much less expressly or by im- 
plication confers upon municipal authorities the power to fix 


rates for public utility service. Of course, it provides for the 


issuance and disposal of bonds and confers certain taxing 


powers upon the city authorities, matters which, by any stretch 
of imagination, cannot be coustrued as having to do with the 
P.U.R.1928B. 
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determination of rates applicable to the service of a public util- 
ity. 

It should be kept in mind, in this connection, that the right 
to regulate rates and change them from time to time, as the 
public welfare may demand, is essentially a police power, an 
inherent element of sovereignty that is never delegated or sur- 
rendered by the state by implication, but only upon terms that 
are so clearly expressed that there can be no doubt. This doc- 
trine, we think, is so firmly established and thoroughly under- 
stood in this state, after the many pronouncements of our su- 
preme court, that citations of court decisions here would sub- 
serve no good purpose whatever. 

(2| The objections, therefore, of the complainant to the ju- 
risdiction of the Commission to rule and pass upon the reason- 
ubleness of the rates as sought to be established by its City Com- 
missioners, cannot be sustained. Further, without going into 
detail, the several objections and motions of the respective par- 
ties to the pleadings and to the taking of testimony before the 
(‘omission in the course of the proceedings herein, we think 
should be, and the same are, in so far as they are not sustained 
by our conclusions herein, hereby overruled and denied. Rules 
of pleading and practice and the technical rules of evidence 
that are to be observed by the trial courts, do not apply to hear- 
ings before the Utilities Commission. (§ 4820, Chapter 5, 
Compiled Laws of Utah, 1917.) 

[3] Coming now more directly to the consideration of this 
case upon its merits, it should never be lost sight of that the 
Public Utilities Commission is a fact-finding body, made so 
by statute, and, therefore, its findings and conclusions must be 
predicated upon the evidence in the record, regardless of what 
might otherwise be the views or inclinations of its individual 
members. Further, it should be kept in mind, as a matter of 
law, that when a city or other municipal corporation goes into 
a commercial business, and the maintenance and operation of 
an electric plant for furnishing electric energy for hire affords 
an apt illustration, it takes upon itself the character of the ordi- 
nary commercial concern, and to that extent ceases to function 


in its governmental capacity, that is to say, just to the extent 
P.U.R.1928B. 
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it engages in a commercial enterprise or business, it acts in a 
proprietary capacity as distinguished from a governmental one. 
Such we believe to be the generally accepted doctrine, as promul- 
gated by the American courts, state and Federal, throughout 
the country. 

(4| In the consideration of this case upon its merits, we are 
met at the threshold with a competitive situation. It appears 
that Logan City has two power plants, either one of which is 
capable of serving the present needs of consumers of electric 
energy, efficiently and well, one privately, the other municipallv 
owned and operated. The privately owned plant of the defend- 
ant was first in point of time. Whether its service charges, to 
begin with, were so excessive or its service so inefficient as to 
justify the complainant, Logan City, in constructing a power 
plant to be municipally owned and operated as a commercial 
enterprise, in competition with the defendant’s privately owned 
plant, we need not express an opinion. Anyway, it must be con- 
ceded that the complainant had a lawful, legal right to con- 
struct and operate a power plant in competition with the de- 
fendant’s, and it still has the right to continue to do so. The 
(litheult task les in determining the proper rates to be estab- 
lished in view of the competitive situation that is presented and 
the infallibly economic laws that are insurmountable in all such 
cases. However, it is admitted that the flat rate service here- 
tofore rendered in Logan City by the public utilities now under 
consideration, has proven wasteful and resulted in heavy losses 
of operating revenues to both parties. For years the taxpaying 
citizens of Logan City have been heavily assessed and taxed, 
to meet the maintenance and operating requirements of the com- 
plainant’s, Logan City, power plant. That so long as these tax- 
payers will be required to continue to pay taxes in Logan City 
to maintain and operate the complainant's plant, in order that 
its patrons may be served with electric energy below cost to it, 
the rates of complainant will remain unjust, unreasonable, and 
in violation of law. Consumers of electric energy have neither 
moral nor legal right to be served at unreasonable rates by a pub- 
lic utility, it matters not whether it be municipally or private- 
ly owned. The intervening taxpayers of Logan City, who in 
P.U.R.1928B. 
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this case pray that the reasonableness of the proposed meter 
rates as adopted by the City Commissioners of Logan City be 
investigated, and, if found unreasonable, that just and reason- 
able rates be established as near as may be and as the laws of 
this state require, are justly entitled to the consideration they 
usk. The equities of this case are with them. 

In all fairness to the mayor and the city commissioners of 
Logan City, it should be here said that they have placed them- 
selves on record in this case as desiring complainant’s, Logan 
City, power plant rates to be sufficiently high to make its plant 
self-sustaining. With that in mind, they passed the resolution 
providing for the abandonment of the flat rate system of charg- 
ing on the part of the city plant. They further sought to pro- 
vide by their resolution that from and after September 1, 1927, 
the city plant should proceed to serve its patrons not only on a 
meter basis, but at fixed rates which they conceived to be, and 
now contend are, adequate to meet the plant’s financial require- 
ments, provided, of course, it receives all the patronage of con- 
sumers of electric energy in Logan City. 

Expert witnesses, testifying in this case, who were shown to 
be schooled and experienced in the management and the reve- 
nues ordinarily to be earned in the operation of electric power 
plants under quite similar conditions and circumstances and 
that are fairly comparable with the complainant’s plant, do not 
lend much support to the complainant’s contention that its rates 
as proposed would prove sufficient to earn the revenues required 
to make its plant self-supporting. Although the estimates of 
these witnesses were somewhat at variance with each other, with 
respect to what the earnings of the complainant’s plant might 
be if it gets all of the business, not one of them agreed with the 
complainant’s contention that it would even then be self-sup- 
porting, after taking into consideration all the factors that must 
necessarily enter into every just and reasonable rate base. 

Moreover, we have no right to assume, in the face of this rec- 
ord and the facts it discloses, that the complainant is to be the 
recipient of all the patronage for electric service in Logan City, 
For years the patronage has been and is now about evenly di- 


vided between the complainant and the defendant. Consumers 
P.U.R.1928B. 
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of electric energy have a perfect right, under competitive situa 
tions, to choose their own competitor. If we are to indulge in 
presumptions rather than facts in the consideration of this case, 
then we prefer to indulge in the presumption that consumers 
of power will do as they always have done in Logan City, choose 
and patronize whichever plant they please. 

[5] Under the express provisions of our Public Utilities Act, 
we are enjoined to establish just and reasonable rates for a 
public utility in all cases where the reasonableness of its rates 
are brought into question and are shown to be otherwise. Sec- 
tion 4800, before quoted, directs that “Whenever the Commis- 


sion shall find after hearing that the rates . . . charged or 
collected by any public utility for any service . . . are in- 
sufficient, the Commission shall determine the . . ._ suffi- 
cient rates . . . charges . . . or contracts to be there- 


after observed and in force, and shall fix the same by order as 
hereinafter provided.” 

[6] The rates as fixed and determined for the complainant’s 
power plant by the City Commission are clearly shown by the 
evidence in‘ the record of this case to be insuflicient even to 
meet what the complainant concedes to be the financial require- 
ments of its power plant. The flat rates continued to be charged 
by the defendant likewise are shown to be insufficient and un- 
reasonable and a burden not only upon itself but discriminatory 
as to its ratepayers generally throughout the state. 

The reasonableness of the rates uniformly charged consum- 
ers throughout the state on a meter basis by the defendant for 
electric service, as set forth in our findings herein, are not chal- 
lenged in these proceedings. No good reason in our judgment 
has been nor can be assigned at this time why these rates, on a 
metered basis, should not be made applicable to the service of 
both the complainant and the defendant in Logan City, and the 
defendant required to cease serving upon a flat rate basis. Un- 
der such rates and system of charging, the results cannot be 
guaranteed but must of necessity remain somewhat problemati- 
cal, in view not only of the competitive situation which exists 
in Logan City, but because the record here does not in any sat- 
isfactory degree show what the consumption of electrical en- 
P.U.R.1928B. 
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ergy may be in Logan City under a meter system. Until the 
flat rate system is abandoned and the metered system of serving 
consumers is adopted in Logan City by both parties, the con- 
sumption of electric energy will remain as it is, largely a mat- 
ter of conjecture. 

As to which of these competing public utilities may receive 
the greater patronage under a metered system of charging, that 
is a matter to be more properly taken care of by their selling 
agents, and with which this Commission should not be concerned. 

With respect to the provisions of the public utility laws of 
the state, the utilities now under consideration are to them, as 
we believe, amenable alike. 

Therefore, for the present, at least, under the facts found in 
this case, we think they should be placed on equal footing, both 
as to the matter of their charges and as to rules applicable to 
service. Further, by reason of the competitive situation and 
the uncertainty of consumption which exists in Logan City, we 
feel that the orders of the Public Utilities Commission herein 
with respect to rates for electric service should not be at this 
time made permanent, nor so regarded by any interested party, 
but as merely temporary and for a test period of one year, only. 
If at the end of the one-year period it has been demonstrated 
and a proper showing is made by either party that it is capable, 
under the laws of the state, of serving consumers of electric 
energy in Logan City at lower rates than those which are now 
thought to be just and reasonable under present conditions, it 
may be expected the Utilities Commission will make further 
tindings and enter its order in accordance therewith. Mean- 
while, both the complainant and the defendant should be re- 
quired to keep accurate books of account and report with re- 
spect to public utility affairs, in accordance with the rules of 
this Commission. 

P.U.R.1928B, 28 
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WISCONSIN RAILROAD COMMISSION, 


RE WISCONSIN TELEPHONE COMPANY, 
[U-3090.] 


Commission — Duty to be bound by decision of superior tribunals — 
Character of Commission, 

1. The Commission is an administrative body charged with the 
earrying out of the provisions of the law, and is bound by the authori- 
tative interpretations of the state and national supreme courts, p. 455. 

Valuation — Measures of value — Book value — Decisions of superior 
courts. 

2. An order of the Commission in a rate proceeding using a rate 
base predicated upon book value must be modified to conform to the 
law laid down by the United States and state supreme courts requiring 
valuation of utility property for a rate proceeding to be substantially 
based upon present-day prices, p. 435. 

Valuation — Ascertainment for rate making — Reproduction cost 
less depreciation — Decision of superior court, 

3. A Commission, in ascertaining valuation of utility property for 
purposes of rate making, must determine the extent of the depreciation 
in the property, when the depreciated reproduction value on a present 
price basis must be given material weight in fixing fair value, p. 436. 

Depreciation — Straight-line method. 

4. Annual depreciation” should be determined by the straight-line 
method where the rate base has been obtained through the depreciated 
value of the property, p. 437. 

Depreciation — Consumers’ credit for excess accumulation — Telec- 
phone. 

5. Subscribers of a telephone utility were held to be entitled to a 
credit of 5 per cent per annum on an excess accumulation of a depre- 
ciation reserve, p. 438. 


[November 5, 1927.] 


Appiication of a telephone utility. for authority to increase 
rates; former order of Commission authorizing increase modi- 
tied to conform with subsequent decision of the state supreme 
court and additional increase of tates allowed. 

By the Commission: An order in this case was issued by 
the Commission on October 30, 1926. On February 17, 1927 
the company petitioned for a rehearing in the case on the grounds 
that the rate base used by the Commission in said decision and 
order was substantially too low and was not consistent with the 


proofs adduced in the matter and furthermore was contrary to 
P.U.R.1928B, 
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the principles enunciated by the supreme court of the state of 
Wisconsin in the case of the Waukesha Gas & E. Co. v. Rail- 
road Commission, 181 Wis. 281, P.U.R.1923E, 634, 194 N. W. 
846; see also 191 Wis. 565, P.U.R.1927B, 545, 211 N. W. 760. 

Rehearing in the case was granted and was held in Green Bay 
on June 1, 1927 at which Miller, Mack & Fairchild, by Edwin 
S. Mack, and J. F. Krizek appeared for the Wisconsin Tele- 
phone Company; J. H. McGillan, Mayor, Thomas C. Dwyer, 
City Attorney, and W. L. Evans, Special Counsel, appeared for 
the city of Green Bay, and J. Malia appeared for the Green 
Bay Association of Commerce. 

At the rehearing the company offered no additional evidence 
and requested that the Commission reconsider the case on thc 
evidence previously submitted, exception being taken to the rate 
base used in the previous order. 

In the previous decision in this case the Commission dis 
cussed at some length, largely by quotations from an earlier. de 
cision, its view of the requirements of the law relative to the 
basis for valuation and stated that “We are disposed to give the 
prudent investment basis, which means original cost wisely and 
economically made, as much weight in fixing value in rate cases 
as is permissible under the law.’’ We further stated, “In this 
particular case we feel that inasmuch as telephone rates for 
all other exchanges of the Wisconsin Telephone Company have 
been determined upon the basis of the book values of the ex- 
change properties, there would be discrimination against the 
telephone users in the city of Green Bay were a different basis 
adopted.” 

[1, 2] The views of the Commission as quoted above rep- 
resent its present opinion. However, since October 30, 1926, 
the Wisconsin supreme court in the Waukesha Gas & Electric 
Company case, supra, has stated in substance that it is doubt- 
ful if any valuation not substantially based upon present-day 
prices would meet the rule of valuation laid down in decisions 
of the United States Supreme Court, with special reference to 
the rulings in the Indianapolis Water Company case, 272 U. 
S. 400, 71 L. ed. 154, P.U.R.1927A, 15, 47 Sup. Ct. Rep. 144. 
Our order in the Waukesha case was reversed by the Wisconsin 
P.U.R.1928B. 
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supreme court. supra, on the grounds that insufficient weight 
had been given to present reproduction costs. 

As the Commission is an administrative body charged with 
carrying out the provisions of the law and is bound by the au- 
thoritative interpretations of the state and national supreme 
courts there can be no question that the rate base used in our 
previous order, which was the book value, must be modified 
to conform to the law as stated in the Indianapolis Water Com- 
pany and the Waukesha Gas & Electric Company cases, supra. 

[3] At the time of the previous decision the Commission 
made no effort to determine the depreciated value of the prop- 
erty as the matter was not material in that case where the origi- 
nal cost was accepted as the rate base and the allowance for de. 
preciation was computed under the sinking-fund method. With 
the recent rulings of the Supreme Court, however, it now be- 
comes necessary that we determine the extent of the deprecia- 
tion in the property as the depreciated reproduction value on a 
present price basis must be given material weight in fixing 
the fair value of the property. 

In order to do this we have had our engineering staff 
make a thorough inspection of the various classes of property, 
in so far as it was practicable to do so, and assign to each class 
of property a condition per cent based upon representative in- 
spections made at random throughout the system. Where it 
was impossible or impracticable to inspect a representative por- 
tion of any class of property, such as underground conduit and 
underground cable, the condition per cent was arrived at by 
giving consideration to the inspections made and a study of the 
composite age and probable life of each class. The result of the 
engineers investigation has been applied to their valuation as 
shown in the previous decision except that a correction of $5,500 
las been made to that valuation to cover an omission for butt 
treatment of poles. The following table shows the revised valua- 


tion: 
P.U.R.1928B. 
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Present Day Cost Basis. 
Cost New. Less Depreciation 








CONES CE GE. 65 sea cuirics ks cnewnees ws $20,976 $20,976 
Na cis as a nian Rw 5,192 5,192 
Poles and wire supports ............... 7 100,799 77,031 
po a eee ere eee re 64,221 49,097 
SE I int Anas ccc rkb nenkiaes ates 111,894 87,031 
Underground” ree sires sent 98,209 90,647 
J | a ere 131.615 124,508 
Substation equipment ........ ere 145,038 108,778 
NY I ss. 6. Sn. caies eon nh wares 64,652 61,419 
Miscellaneous buildings ................. 45,848 45,273 
Central office equipment ................. 224,426 179,541 
ee er nee ee ee 4,411 3,308 
General office equipment ................. 1,276 957 
Miscellaneous equipment ................ 17,327 12,995 
PRE hav chaenae sesh. conmdee a weieapeeds 7,000 6,461 

ee $1,042,884 $873,214 
Overhead allowance ...... pusatebess er 156,433 130,982 

MOE cc Jisaissccctcom ees Pee $1,199,317 $1,004,196 


The above valuation was made upon a present price basis from 
an inventory that has been accepted by both the company and 
the city of Green Bay and we feel is as fair a valuation as can 
be made. Considering the other elements of value to be used 
in determining the fair value of the property, but giving prin- 
cipal weight to the present reproduction value as required by 
the courts, and allowing a reasonable amount for going value, 
we find the fair value of the property to be used as a rate base 
to be $1,050,000. An allowance of 7 per cent of this value 
for return we believe is reasonable and will be provided for in 
this case. 

The only other question involved in this case is the allowance 
for depreciation as no exception has been taken by either side 
to the operating expenses as used in the previous case. 

[4] In the former case we computed our allowance for de- 
preciation on the original investment value using a 5 per cent 
sinking-fund method. In the present case where we have used 
the depreciated value of the property as a rate base it is neces- 
sary that we use the straight-line method of computing the al- 
lowance for depreciation. The following table shows our meth- 
od of computing this allowance which has been based upon our 
engineers’ cost of reproduction new value and the lives and sal- 
vage values as used in the previous case with some modifications 


. 
+ 


to give effect to increased service lives for certain classes of 


P.U.R.1928B. 








438 WISCONSIN RAILROAD COMMISSION. 


property whick our engineers’ inspections indicated should be 


made. 








Value. Rate. Amount. 

Central office land ...cccoesecccscscece $20,976 0 

oe , eer Cocccccccccces 5,192 0 
Poles and wire supports ...........4.. 100,799 0570 $5,746 
SUE sic. ax 5 ccanweRerneeaeesees 64,221 .0869 5,581 
SC eT Pere Cr ee 111.894 0522 5,841 
Underground conduit ................ $8,209 .0200 1,964 
UNGMTONE GREED 6 oc csscccctdcccces 131,615 0375 4,936 
Substation equipment ...............- 145,038 .0408 5,918 
MCRD DEINE os ci cece ccnccces 64,652 .0200 1,293 
Miscellaneous buildings .............. 45,848 .0200 917 
Central office equipment .............. 224,426 0529 11,872 
rrr eee 4,411 2125 937 
General office equipment .............. 1,276 0636 81 
Miscellaneous equipment ............. 17,327 1667 2,888 

a EE ae eer rere 7,000 0 
Total above items «4.66 ceecccss $1.042,884 ' $47.974 
Overhead allowance ...........e.e00- 156,433 7,196 
$1,199,317 .0460 $55,170 


[5] The allowance for depreciation as above computed 
amounts to $55,170. However, this amount should be reduced 
by an interest credit on the excess depreciation reserve that has 
been collected from the Green Bay subscribers in the past. On 
December 31, 1924 the company had accumulated a deprecia- 
tion reserve of $279,691 whereas our valuation indicates a re- 
quirement of only $195,121. The Green Bay subscribers are 
entitled to a credit of 5 per cent per annum on the excess ac 
cumulation of $84,570 which amounts to $4,228.50 leaving 
$50,941.50 as the net valuation for depreciation. This amount, 
together with our allowance of $73,500 for return makes a total 
annual requirement of $124,441.50 for depreciation and return 
that must be provided in rates. 

The balance available for these purposes under the old rates, 
as shown on page 14 of our previous decision, was $80,135.87 
which is $44,305.63 short of a full return. The increase in 
rates necessary to produce this increase in net income after 
deducting taxes is approximately $48,000. The rates author 
ized in our previous order provided about $40,100 of increased 
revenue so that an additional increase of about $7,900 must be 


made at this time. 
P.U.R.1928B. 
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WISCONSIN RAILROAD COMMISSION, 


RE AUTO TRANSPORTATION COMPANY APPLICA- 
TIONS. 


[BC-52A et al.] 


Rates — Reasonableness of rates charged prior to regulation — Moto; 
utility. 

1. Rates which have been established and actually applied to traf- 
fic by various operators prior to regulation by the Commission are 
prima facie reasonable, but this presumption should not prevail even 
in the absence of other testimony where the rates are manifestly un 
reasonable, p. 447. 


Certificates of convenience and necessity — Operation prior to regu- 
lation — Liberal statutory construction, 

2. It was believed that the intention of the legislature in seeking 
to prevent any unfairness incident to the establishment of motor trans- 
portation regulation by providing that operators lawfully functioning 
under a certificate on a set date should be entitled to authorization 
would be carried out by construing such laws with great liberality, and 
certificates were accordingly granted to applicants established and ac- 
tually operating on such a date, although through ignorance of the law 
they were in fact not formally authorized at that time, p. 447. 


Certificates of convenience and necessity — Conditions — Consent of 
municipality. 

3. A statute (§ 194.11 subsec. 2) providing that no auto transpor- 
tation company shall operate within or through any municipality with- 
out Commission consent does not impose any condition precedent upon 
the issuance of a certificate by the Commission but only upon operation 
under such certificate, p. 448. 


Automobiles — Insurance policy — Conditions approved. 

4. The ordinary public liability form of insurance policy assuring 
the payment of damages to persons was temporarily permitted to be 
filed as satisfying the demands of a statute (§ 194.14) requiring aute 
transportation companies engaged in the carriage of freight to file 
insurance, in the absence of any express determination of the character 
of policy intended by the law, p. 449. 


Public utilities — Regulation of common carriage by automobiles. 
Discussion of the evolution of regulation by the state of common 
carriage by automobiles, p. 444. 


Service — Comparisons of service by rail and automobiles, 
Discussion of the relative advantages and relative costs of trans- 
portation service by rail and automobiles, p. 445. 


[December 19, 1927.] 
P.U.R.1928B. 
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AppLicaTions of various operators of motor carriers for cer 
tificates of convenience and necessity for the carriage of freight 
in the state of Wisconsin; granted in accordance with opinion. 


By the Commission: The Commission has received from 
various applicants applications for certificates to operate as 
auto transportation companies for the carriage of freight over 
various routes throughout the state. These applications were 
heard separately at public hearings and were considered sep- 
arately by the Commission, but for the sake of convenience they 
are disposed of in this decision and order, except those which 
require special consideration and separate treatment, and those 
applications for certificates covering operation which had not 
actually commenced prior to the passage of Chapter 395, Laws 
of 1927. Public hearings in these matters were held at: 

Green Bay, October 8, 1927; Milwaukee, October 14, 1927; 
Madison, October 17, 1927; Portage, October 18, 1927; Dar- 
lington, October 21, 1927; La Crosse, October 25, 1927; Ean 


Claire, October 27, 1927; Superior, October 31, 1927; Stevens 
Point, November 9, 1927; Madison, November 11, 1927; Mil- 
waukee, November 15, 1927; Manitowoc, November 16, 1927, 
at 9 o’clock; Green Bay, November 16, 1927, at 3 o'clock; Mad- 
ison, December 3, 1927. 

At these various hearings the following appearances have 
been entered: 

Herbert J. Olson in person and by his attorney, L. D. Jaseph, 
of Kittell, Jaseph, Young and Everson, attorneys, Green Bay; 
H. M. Case, of Case Carrier Company, in person, and by Kit- 
tell, Jaseph, Young and Everson, attorneys, by L. D. Jaseph; 
Karl W. Barcome, in person, and by Kittell, Jaseph, Young 
and Everson, attorneys, by L. D. Jaseph; Kittell, Jaseph, Young 
and Everson, attorneys, by L. D. Jaseph, appearing for Joseph 
Huettl; Nels Christensen appeared for himself; F. H. Muck, 
appeared in person, and by T. P. Silverwood, attorney, Green 
Bay; W. F. Nyswonger appeared by T. P. Silverwood, attor- 
ney; Oscar Mays appeared by T. P. Silverwood, attorney, 
Green Bay; Edward Polaski appeared in person and by T. P 
Silverwood, attorney, Green Bay; Fred H. Frank appeared i: 
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person, and by T. P. Silverwood, attorney, Green Bay; William 
Woodke in person, and by T. P. Silverwood, attorney; Green 
Bay & Western Road Company, by J. R. North and L. C. 
Jorgenson, and by North, Parker, Bie and Welch, attorneys, 
appeared in opposition to Fred H. Frank, Case Carrier Com- 
pany, Joseph Huettl; D. E. Riordan, attorney for the Chicago 
& North Western Railway Company, appeared in opposition to 
Case Carrier Company, F. H. Muck, E. M. Davis, West Bend 
Transit & Service Company, Gunsolus Brothers, Peter H. Dver- 
gedal, George Sarbacker, West End Truck Line, F. C. Steckel- 
berg, John Kramer, L. E. Gruber, Capital City Truck Line, 
Joseph Bedner, E. H. Lamp, J. R. Capper, William Young, 
Richards Brothers, Oliver F. Carlson, Milwaukee Transport 
Service Company, Carl E. Timm; R. *¥. Van Doren, general 
counsel, for the Chicago & North Western Railway Company, 
appeared in opposition to Clarence Vike; A. W. Bower, Division 
Freight and Passenger Agent, for the Chicago & North West- 
ern Railway Company, appeared in opposition to John Hamre 
and Ray Schimming d/b as Madison-Fond du Lac Truck Line; 
W. L. Colburn, for the Chicago & Northwestern Railway Com- 
pany, appeared in opposition to Rudolph Grandlic, Capital 
City Cartage Company, Cudahy Express; Mr. Wilson, for the 
Chicago, Milwaukee & St. Paul Railway Company appeared in 
opposition to Oscar Mays; H. J. Killilea, for the Chicago, Mil- 
waukee & St. Paul Railway Company, appeared in opposition 
to Walter E. Bock, E. M. Davis, Milwaukee Transport Service 
Company; J. H. Judge, E. Erickson, and F. J. Bolting, for 
the Chicago, Milwaukee & St. Paul Railway Company, ap- 
peared in opposition to George Bremner, C. W. Schultz, Paul 
KXoerth; J. A. MacDonald, for the Chicago, Milwaukee & St. 
Paul Railway Company, appeared in opposition to Capital City 
Cartage Company, Verdie A. Johnson, Edmund G. Dowe, W. 
B. Doty, P. H. Ohlsen, John Hamre and Ray Schimming, d/b 
us Madison-Fond du Lae Truck Line; C. L. V. Craft, Freight 
Agent, for the Chicago, Milwaukee & St. Paul Railway Com- 
pany, appeared in opposition to Carl F. Rudolph; O. A. Frick, 
for the Chicago, Milwaukee & St. Paul Railway Company, ap- 
peared in opposition to J. R. Capper, William Young, Richards 
P.U.R.1928B. 
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brothers; The Milwaukee Electric Railway & Light Company, 
by L. A. Tarrell and H. G. Monger, appeared in opposition to 
Walter E. Bock, E. M. Davis; L. A. Tarrell appeared in oppo 
sition to Edmund G. Dowe, Schauers Fast Freight, Inc., Jones 
Transfer Line, Inc., Fred W. Port, Rudolph Grandlic, Cudahy 
xpress, W. L. Ahrens, Milwaukee Transport Service Com- 
pany, Capital City Cartage Company, William Woodke; Jo- 
seph L. Bednarek, assistant city attorney, for the city of Mil- 
waukee, appeared in opposition to Walter E. Bock, E. M. Davis, 
Edmund G. Dowe, Jones Transfer Line, Inc., Schauers Fast 
Freight, Inc., Fred W. Port, W. L. Ahrens, Milwaukee Trans- 
part Service Company, Rudolph Grandlic, Verdie A. Johnson; 
C. D. Reavley, for the American Railway Express Company, ap- 
peared in opposition to Roy Hagen, Joe Larson, Edward J. 
Berg, and F. H. C. Beckman, for American Railway Express 
Company appeared in opposition to H. J. Schultz, Guy Leiby; 
Victor B. Horngren, for the American Railway Express Com- 
pany and Walter Bonell, for the same company, appeared in 
opposition to T. Bb. Jones; A. R. Baldwin, for the American 
Railway Express Company, appeared in opposition to J. R. 
Capper, William Young, Richards Brothers, Oliver F. Carlson, 
George Abts, Carl F. Rudolph; and T. L. Hawk, for the Amer- 
ican Railway Express Company, appeared in opposition to 
Edmund Dowe, Carl Timm, W. B. Doty, and P. H. Ohlsen, 
and John Hamre and Ray Schimming, d/b as Madison-Fond 
du Lae Truck Line; P. J. MeGough, attorney for the Chicago, 
St. Paul, Minneapolis & Omaha Railway Company, appeared in 
opposition to J. L. Hogue, Roy Hagen, G. Ba, Babeock, B. A. 
Ringhand, H. J. Schultz ( Boyd), Edward J. Berg, Joe Larson ; 
kk. C. Frost, for the Minneapolis, St. Paul & Sault Ste. Marie 
Railway Company, appeared in opposition to J. L. Hogue, G. 
L. Babeock, H. J. Schultz (Boyd), Guy Leiby, Clarence Hov 
land, and W. D. Boyce of the Minneapolis, St. Paul & Sault 
Ste. Marie Railway Company appeared against Clarence Hov- 
land; Q. H. Hale, attorney, for Green Bay & Western Rail- 
road Company, appeared in opposition to George Abts, and 
Christ Dascher; United Brotherhood, by R. Empey, appeared 
in opposition to William Woodke, Edward Carmodey, and H. 
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J. Schultz, of Baileys Harbor; Sheboygan Association of Com- 
merce, by J. R. Davey, appeared in opposition to William 
Woodke; Walter E. Bock, applicant, appeared for himself; F. 
M. Davis, applicant, appeared for himself; H. P. Schloemer, 
Secretary of West Bend Transit & Service Company, appeared 
in his-own behalf; H. P. Schmidt, District Attorney, West Bend, 
appeared in his own behalf and on behalf of Washington coun 
ty; Roy H. Proctor, attorney, appeared for Gunsolus Brothers ; 
l'rank Lucas, attorney, appeared for Clarence Vike, West End 
Truck Line, F. C. Steckelberg, Capital City Truck Line, Jo- 
seph Bedner, E. H. Lamp; Peter H. Dvergedal, appeared for 
himself; George Sarbacker, applicant, appeared for himself; 
C. W. Schultz, applicant, appeared for himself; George Brem- 
ner, applicant, appeared for himself; Paul Koerth, applicant, 
appeared for himseli; E. G. Conley, attorney, appeared for 
Carl I. Ward, and Carl I. Ward appeared in person; L. T. 
Ried, attorney, appeared for L. E. Stevens, Oscar Sjolander, 
Oliver F. Carlson, Christ Dascher, Chas. M. Devine, Carl F. 
Rudolph; E. E. Barlow, attorney, appeared for George Abts; 
Roy Hagen, applicant, appeared for himself; J. L. Hogue, ap 
plicant, appeared for himself; G. L. Babcock, applicant, ap- 
peared for himself; E. A. Ringhand, applicant, appeared for 
himself; H. J. Schultz, applicant, appeared for himself; Guy 
Leiby, applicant, appeared for himself; Edward J. Berg, ap- 
plicant, appeared for himself; Joe Larson, applicant, appeared 
for himself; Clarence Hovland, applicant, appeared for him- 
self; M. C. Krogfos, applicant, appeared for himself; Elof 
Anderson, applicant, appeared for himself; T. B. Jones, appli- 
cant, appeared for himself; George Stoiber, applicant, ap 
peared for himself; Verdie A. Johnson, applicant, appeared 
for himself, and by E. W. Hooker, attorney, Waupun; Stanley 
J. Witkowski, of Cudahy Express, applicant, appeared in per- 
son; Rudolph Grandlic, applicant, appeared in his own behalf; 
Fred Port, applicant, appeared in his own behalf; W. L. Ahr- 
ens, applicant, appeared in his own behalf; Milwaukee Trans- 
port Service Company, by John F. Stang, applicant, appeared 
in person, and E. A. McCormick, attorney, for Motor Transport 
Company, appeared in opposition to Milwaukee Transport Serv 
P.U.R.1928B. 
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ice Company ; Sawyer and Gehl, hy Mr. Gehl, attorney, appeared 
for Jones Transfer Line; Carl Timm, applicant, appeared on 
his own behalf; W. B. Doty, applicant, appeared on his own 
behalf; W. Duerst, applicant, appeared on his own behalf; P. H. 
Ohlsen, applicant, appeared on his own behalf; Edward Feder- 
man, of Federman Brothers, applicant, appeared on his own 
behalf; Russell and Peters, by Mr. Peters, for Schauer’s Fast 
Freight, Inc.; John Hamre and Ray Schimming, d/b as Madi- 
son-Fond du Lae Truck Line, applicants, appeared in their own 
behalf; Frank Potter, applicant, appeared for himself; Clark 
and Lueck, by Mr. Lueck, attorney, appeared for Edmund G. 
Dowe; John E. Borland, appeared for Snyder Motor Transit 
Company in opposition to Edmund G. Dowe, Schauer’s Fast 
Freight, Inc., Jones Transfer Line, Inc.; Rein-Ausen Trucking 
Company, by Morris N. Rein and L. A. Tarrell of the Mil- 
waukee Electric Railway & Light Company appeared for Rein- 
Ausen Trucking Company; Henry Vanden Bosch, applicant, 
appeared in his own behalf; Edward Carmodey, applicant, ap- 
peared in his own behalf; H. J. Schultz, Baileys Harbor, ap- 
plicant, appeared in his own behalf; Charles W. Hess, appli- 
cant, appeared in person, and by C. R. Clark, attorney. 

The regulation of common carriers of property by automobile 
was first made the subject of statute in 1925. For many vears 
prior to that time the common carriage of passengers by auto- 
mobile was covered by the statute, but until 1925 such statute 
did not cover the carriage of freight. These statutes required 
practically only the registration with the Railroad Commission 
of schedules, rates, ete., and as the laws could be enforced only 
through local enforcement officers, they had little sanction. The 
1925 statute contained few changes from the statutes theretofore 
in effect, other than the inclusion of freight carriers, and the 
result was that carriers of freight, generally speaking, remained 
uninformed as to the existence of this law. Some of the larger 
operators were apprised of the law on account of their activities 
in attempting to secure the passage. and enactment of a general 
regulatory law affecting their business, but the smaller operators 
remained for the most part ignorant of the fact that a law had 
P.U.R.1928B. 
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been passed requiring them to secure a certificate of registra- 
tion from the Railroad Commission. 

Chapter 395, Laws of 1927, provides that a certificate shall 
be issued to every operator for the routes, schedules, and rates 
which on March 1, 192% were actually operated and were law- 
fully authorized by a certificate theretofore issued by the Rail- 
road Commission. Existing bus lines were by that provision, 
generally speaking, authorized to continue operation and the 
same applied to these few larger truck operators who had al- 
ready come under the law. 

Until after the law became effective and until enforcement 
of it was inaugurated, the Commission, and undoubtedly, the 
legislature itself, had no real conception of the large number of 
truck operators who were engaged in common carriage, or of 
the extensive nature of their operations. 

As a result of the Commission’s activity in enforcing the 
provisions of Chap. 395, Laws of 1927, numerous applications 
of truck operators have been filed with the Commission. For 
the most part these operators are small operators using one or 
two trucks on lines which radiate out from jobbing or distribut- 
ing points to small localities nearby. These truckers provide the 
merchant in the small town with a service which he cannot pos- 
sibly receive by rail. Almost invariably deliveries by truck are 
made the same day on which the shipment is picked up, and 
often on the same day on which it is ordered from the whole- 
saler. This permits the handling of such perishable freight as 
fresh fruits and vegetables without refrigerator equipment, and 
without spoilage or damage. It permits the retail grocer to han- 
dle a fresher and more attractive stock for his trade, and per- 
mits the merchants generally to carry a much smaller inventory 
than would otherwise be possible and still satisfy the demands 
of their patrons. 

For the trip into the distributing point a load is usually 
found of farm produce, such as vegetables, milk, cream, butter, 
eggs, poultry, cheese, etc., and the transportation of these com- 
modities is thereby given the same advantages as are noted in 
the case of the commodities carried out. The bulk of the ton- 


nage, however, is out of, rather than into, the larger centers. 
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While no investigation has been made as to the relative costs 
of transporting by truck and bv rail, there can be little question 
that truck transportation for the short haul involves lower 
osts than the rail transportation. The ordinary trucker has 
practically no terminal cost other than that involved in the labor 
of loading and unloading as the truck performs a door to door 
service. The freight is handled once by the trucker whereas 
it must be handled several times when hauled by rail, and the 
nature of the handling by truck enables shipments to be carried 
safely with much less packing and crating than is necessary for 
shipments by rail. 

Generally speaking, the rates in effect on the truck lines are 
in a decidedly haphazard condition. A great many of the truck 
operators are charging no set schedule of rates but get as much 
for each shipment as they can. Others have no uniform rule 
as to the application of rates and in most instances the rate 
schedules cover only the classes of freight which is ordinarilv 
being transported. There is no uniformity in the rate levels 
among the various truck operators. The various rates have been 
established, generally speaking, on what the traffic would bear, 
und have, in most instances, remained constant at the estab- 
lished levels. The result is that there are schedules which pro- 
vide rates very much below what the rail rates would be for 
the same mileage. Other schedules are made measurably com- 
parable to the rail rates between the same points, and still oth- 
ers are considerably above the level of the rail rates. Solely 
on the basis of value of service, for the reasons stated, it would 
seem proper to fix truck rates at a somewhat higher level than 
the rates charged by the rail lines. Express rates are in all 
instances for the shorter distances, at any rate, so much above 
the level of the truck rates that they cannot properly be con- 
sidered in fixing the rates for the truck service. 

In order that the special ton-mile tax provided by Chap. 395, 
Laws of 1927, may be levied upon the operators which fall 
under the provisions of the law and the other regulatory fea- 
tures of the law properly enforced, it becomes necessary for the 
Commission to issue certificates at the earliest possible moment 
to all truck operators who are entitled to such certificates, and 
P.U.R.1928B. 
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to dispose of all applications promptly. By the terms of the 
law these certificates must contain the rates authorized to be 
charged for the service authorized by the certificate, and the 
result is that the Commission must determine immediately a 
question which can be properly determined only after consid- 
erable investigation and study, namely, the level of the rates for 
each particular operator. This is complicated by the fact that 
us has already been noted, a great many of the rate schedules 
are entirely incomplete and some are in fact entirely lacking 
with the result that there now are many rates which must be 
originally established. The rates which will be tixed in this 
order and which will be authorized in the certificates issued 
pursnant to this order, must for that reason be considered as 
having been established more or less summarily, and while 
they are believed to be reasonable by the Commission their estab- 
lishment will in no way prejudice a later fixation of rates for 
permanent application. The rates herein approved must be 
considered as more or less temporary in nature to be applied 
by the various operators until such time as cause is shown by 
any interested party for their revision, or until such cause is dis- 
closed by general or specific investigations on the Commission's 
own motion. 

[1] In this order the Commission has recognized that the 
rates which have been established and actually applied to traffic 
by the various operators are prima facie reasonable. This was 
the rule which was adopted by the legislature and made the 
law in the case of railroads and public utilities when they were 
tirst placed under the regulatory jurisdiction of the Commis- 
sion in 1905 and 1907. It is a practical necessity to adopt 
such a rule where an involved business with many units is placed 
at once under regulatory authority. The presumption in favor 
of existing rates, however, should not here prevail, even in the 
absence of other testimony, where the rates are manifestly un- 
reasonable. 

[2] As has already been remarked the legislature sought to 
prevent any unfairness by reason of Chap. 395, Laws of 1927, 
resulting in the destruction of established enterprises by pro- 
viding. that operators who were lawfully operating under cer- 
P.U.R.1928B. 
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tificates on March 1, 1927, should be entitled to a certificate 
authorizing such operation. We have also remarked the fact 
that in the case of truck lines or common carriers of freight 
the great majority, through ignorance of the former law, had no 
certificates on March 1, 1927. Most of them, however, were 
established before March 1, 1927, and many of them even long 
before the 1925 law was passed, and the Commission believes it 
should be its policy and that it will be giving proper effect to 
the intention of the legislature, if it adopts such policy, to be 
very liberal in construing the public interest in favor of the 
continuance of such service as was in fact rendered prior to 
March 1, 1927, in spite of the fact that the operators furnishing 
it may not have had a certificate on that day. 

The following is a brief description of the various applica- 
tions which have been made to the Commission, and which are 
covered by this decision. 

Where we have referred herein to “Classification governed by 
the Western Classification” the reference is in each instance to 
the less-than-carload classification therein contained. 

[Details and discussion in the disposition of individual ap- 
plications omitted. | 

Conclusions and Findings 


[3] At many of the hearings it was developed that the appli- 
cants had not secured from the various villages and cities, in 
and through which they were operating, municipal consent to 
such operation, or approval of such portion of the routes as lay 
within the respective municipalities. Section 194.11, subsec- 
tion (2) provides that no auto transportation company shall 
operate within or through any city or village “unless or until 
the consent of such city or village to such operation and also 
the approval thereof to the proposed routes, be first obtained.” 
Such provision obviously does not impose any condition pre- 
cedent upon the issuance of a certificate but only upon opera- 
tion under such certificate. The Commission could not, as a 
practical matter, nor is it required under the law, require the 
consent and approval of the various municipalities before issu- 
ing the certificates. Whether operation can be lawfully insti- 
P.U.R.1928B. 
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tuted under them until such consent and approval is had is an- 
other question. From the hearings it appears that practically 
none of the cities or villages have provided means by which 
municipal consent can be obtained by these operators, or mu- 
nicipal approval of their respective routes. That, however, as 
we have indicated, is a question to be settled between the various 
cities and villages and the operators themselves. 

In view of the fact that it has been necessary for the Com- 
mission to deal rather summarily with these applications and 
to make findings herein in somewhat greater haste than under 
other circumstances would be warranted, the Commission be- 
lieves that the findings herein made should not be considered as 
tinal, but that in all respects these findings and this decision and 
the order herein should be subject to such review by the Commis- 
sion as may hereafter seem necessary or proper. Such review 
should be obtainable by and opportunity will, therefore, be 
given to any party herein or any other interested party upon a 
proper showing. Such review will, likewise, be exercised by 
the Commission on its own motion in any case in which facts 
shall come to the attention of the Commission which appear to 
justify such a review. 

The Commission finds that the public interest requires a con- 
tinuance of the service now and heretofore furnished by the 
various operators whose applications have been hereinbefore 
considered on the routes named in the applications, and in ac- 
cordance with the schedules and with the rates therein specitied, 
except to such extent as has been otherwise indicated above. 

[4] Differences of opinion have arisen as to the correct in- 
terpretation of § 194.14 with respect to the insurance required 
ot auto transportation companies engaged in the carriage of 
freight. The statute is not entirely clear as to whether the 
bond or insurance policy is required to cover the payment of 
damages to persons or to cover the payment of damages to the 
freight carried, or to cover both such forms of damage. Most 
of the applicants have, pursuant to direction, filed insurance 
policies in the ordinary public liability form assuring the pay- 
ment of damages to persons, and for the present, such policies 
will be considered as satisfying the demands of the statute, but 
P.U.R.1928B. 29 
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the Commission reserves the question, and if it should be deter 
mined that the statute should be interpreted otherwise, certiti- 
cate holders will be required later to file such other policies as 
may be deemed to be necessary under the provisions of the 
statute. 

It is therefore ordered that upon full compliance by each of 
the following named applicants with all of the requirements 
of Chap. 194 of the statutes, certificates be issued to them au- 
thorizing them to operate as auto transportation companies for 
the carriage of property or freight as follows: 

1. For the transportation service along the routes and in ac- 
cordance with the schedules, and at the rates specified in their 
applications to: 

Edmund G. Dowe, Jones Transfer Line, Inc., Schauers Fast 
Freight, Inc., George Bremner, Walter E. Bock, C. W. Schultz, 
Milwaukee Transport Service Company, West Bend Transit & 
Service Company, Rudolph Grandlic, Stanley J. Witkowski 
and Edward Witkowski, copartners, as Cudahy Express; E. M. 
Gunsolus and M. V. Gunsolus, copartners, doing business as 
Gunsolus Brothers; Clarence Vike, Peter H. Dvergedal, George 
A. Sarbacker, Edward Lehr, doing business as West End Truck 
Line; Edward Federman and George Federman, copartners as 
Federman Brothers; John M. Noltner and Frank C. Kalscheur, 
copartners as Capital City Truck Line; Joseph Bedner, Charles 
W. Hess, and Frank Potter, Carl I. Ward, William Woodke, 
Henry Vanden Bosch, Henry J. Schultz, Edward G. Carmodey, 
H. M. Case, operating as Case Carrier Company; Nels Chris- 
tensen, F. H. Muck, Earl W. Barcome, W. F. Nyswonger, Oscar 
EK. Mays, Edward Polaski, Joseph F. Huettl, Fred N. Frank, 
George Stoiber, Carl F. Rudolph, Walter E. Richards, Oliver 
F. Carlson, George Abts, J. L. Hogue, G. L. Babeock, Edward 
J. Berg, Elof Anderson, T. B. Jones. 

2. For the transportation service along the routes and in 
accordance with the operating schedule specified in their appli- 
cations, and in accordance with the rates therein specified ex- 
cept as moditied, altered, or indicated to be substituted by other 
rates as set forth in the foregoing opinion to: 

W. L. Ahrens, E. M. Davis, Capital City Cartage Company, 
P.U.R.1928B. 
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Fred W. Port, Verdie A. Johnson, Carl E. Timm, W. B. Doty, 
W. J. Duerst, F. C. Steckelberg, P. H. Ohlsen, Paul A. Koerth, 
Kk. H. Lamp, Rein & Ausen Trucking Company, Herbert J. 
Olson, Charles M. Devine, J. R. Capper, William Young, L. 
E. Stevens, Oscar Sjolander, Christ Dascher, Roy Hagen, E. 
A. Ringhand, Henry J. Schultz, of Boyd, M. C. Krogfos. 

3. For the transportation service along the routes and in ae- 
cordance with the schedules and at the rates specified in their 
applications to: 

I.. E. Gruber, except that such certificate shall not authorize 
the carriage of freight or property between Madison and Mazo- 
manie, or between such points and points intermediate through 
or between such intermediate points themselves. 

John Kramer, except that the certificate shall authorize serv- 
ice only between Prairie du Sac and Sauk City on the one hand, 
and Mazomanie, Black Earth, Cross Plains, Middleton, and 
Madison on the other hand. 

Guy R. Leiby, except that such certificate shall not authorize 
the carriage of freight or property between Iau Claire and Stan- 
ley, or between such points and intermediate points or between 
any such intermediate points. 

Joc Larson, except that the certificate shall not authorize 
service to Rice Lake, and that the certificate shall also be limited 
so as not to authorize service between Eau Claire and Chippewa 
Falls, and from either of those points to Bloomer. 

Clarence Hovland, except as to the restriction of service dur- 
ing winter seasons, which restriction must first be authorized by 
a subsequent approval of the Commission. 

4. For the transportation service along the routes and in ac- 
cordance with the operating schedules and at such rates as may 
be tiled by them and approved by the Commission to -John 
Hamre and Ray Schimming, doing business as Madison-Fond 
du Lae Line. 

5. In the case of William Woodke, above named, if application 
for such certificate shall be withdrawn before the same is issued, 
the certificate to be issued to Henry Vanden Bosch may author- 
ize daily service and may authorize also service between Green 
Bay and De Pere, at such rates as are contained in the appli- 
P.U.R.1928B. 
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cation of William Woodke or as shall be filed by the said Henry 
Vanden Bosch and approved by the Commission. 

Jurisdiction is specitically retained by the Commission to 
alter, amend, or revoke any of the findings hereinbefore made 
and any portion of this order, including the provision for the 
issuance of the certificate itself, and to alter, amend, or revoke 
any of the certificates which may be issued by virtue of these 
findings and this order. 





ARKANSAS SUPREME COURT, 


KANSAS CITY SOUTHERN RAILWAY COMPANY et al. 
U. 
ARKANSAS RAILROAD COMMISSION, 
[No. 329.] 
(— Ark. —, 299 S. W. 761.) 


Commissions — Extent of jurisdiction of managerial question of 
service — Railroads, 

1. The administrative function of railroads with regard to train 
service, depots, stations, spurs, ete., is peculiarly within the discretion 
of their managing boards and it was not the purpose of the legislature 
in a law (Act No. 149, Acts of 1907, amended by No. 338) providing 
for Commission approval of all such service arrangements to interfere 
with their directorate power to serve the interest of their stockholders 
so long as, by so doing, they do not conflict with the duty which they 
owe the public in such matters, p. 455. 

Service — Jurisdiction of Commission over railroads — Signed peti- 
tions. 

2. A petition for an adjudication of questions incident to train 
service signed by fifteen bona fide citizens residing in the locality af- 
fected is necessary to the jurisdiction of the Railroad Commission in 
such matters, p. 457. 

Service — Jurisdiction of Commission over train service — Utility 
petitions. 

3. A petition regarding railroad service is not required to be signed 
by fifteen citizens residing in the territory affected in order to give the 
Commission jurisdiction where the petition is brought by the railroad 
itself, p. 457. 

Service — Jurisdiction of Commission over station agency. 

4. The new Railroad Commission of Arkansas has, under a law 

(Acts 1921, p. 177) abolishing the Corporation Commission, inherited 
P.U.R.1928B. 
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all the powers and jurisdiction over the creation and abandonment of 
station agencies given to that body by a law (Acts 1919, No. 571, p. 
411) creating the Corporation Commission and transferring to it all 
powers of the old Railroad Commission thereby abolished, which powers 
were granted under an amendment (2) of the Constitution and acts 
(1907, p. 356 amended by p. 821) notwithstanding the fact that such 
agencies were created by Legislative Acts (No. 50, Acts 1905), p. 458. 

Service — Abandonment — Jurisdiction of Commission — Notice — 
Raiiroads, 

5. The Commission has the implied power by virtue of legislative 
grants of jurisdiction over the creation and abandonment of station 
agencies to formulate, in the absence of statutory regulation, rules of 
procedure for the hearing of applications on the part of the railroad 
company to be permitted to abandon an agency which must provide for 
adequate notice to all interested parties, p. 458. 


[November 21, 1927.] 


Appr1icaTion by railroad for permission to discontinue a sta- 
tion ageney; dismissed for lack of jurisdiction by Railroad 
Cominission whose order was affirmed on appeal to circuit coun- 
ty court; reversed and remanded. 

Appearances: James B. McDonough, of Ft. Smith, for ap- 
pellants; H. W. Applegate, Attorney General, and John L. Car- 


ter, Assistant Attorney General, for appellee. 


Wood, J.: On the 7th of October, 1926, the Railroad Com- 
mission of Arkansas issued the following order: 

“There came on for hearing before the Commission the ap- 
plication and amended application of the Kansas City Southern 
Railway Company asking that the Commission issue an order 
to permit the Kansas City Southern Railway Company to dis- 
continue its agent at Ravanna, Arkansas, and after due consid- 
eration of said application and all facts in the premises, doth 
find: That by a special act of the General Assembly of the 
state of Arkansas, approved February 23, 1905, the Kansas City 
Southern Railway Company under the provisions of said act 
was required to erect a depot at Ravanna and keep an agent 
therein to supply tickets, to receive freight for shipment, issue 
bills of lading, and to attend to all other services required of 
a station agent. The Commission holds that it does not possess 
the power to authorize the Kansas City Southern Railway Com- 
pany to discontinue its agent at Ravanna, Arkansas, so long as 
P.U.R.1928R. 
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the special act of the legislature establishing the agent at Ra 
vanna is in force. It is, therefore, by the Commission on this 
day ordered that the original and the amended application of 
the Kansas City Southern Railway Company, for authority to 
discontinue its agent at Ravanna, Arkansas, be and it is hereby 
dismissed from the docket of the Commission for the want of 
jurisdiction.” 

The railroad company appealed to the circuit court, and on 
the 27th of January, 1927, the cireuit court entered a judgment, 
which recites, in part, as follows: 

“This cause was submitted to this court upon the record duly 
certified to by the Railroad Commission of Arkansas, as_re- 
quired by law, and upon briefs of counsel. The court, being 
well and sufficiently advised in the premises, finds that this 
cause must be affirmed, for the reason that the Arkansas Rail- 
road Commission did not have jurisdiction, because no petition 
signed by fifteen bona fide citizens residing in the territory at 
the station of Ravanna, Miller county, Arkansas, was filed for 
the discontinuance of the agency at that place. This court holds 
that, under §.1638 of Crawford & Moses’ Digest, the Arkansas 
Railroad Commission is without jurisdiction unless a petition 
for the relief prayed for is signed by at least fifteen bona fide 
citizens residing in the territory sought to be alfected by the peti- 
tioners. It is, therefore, by the court ordered, adjudyed, and 
considered that the decision of the Arkansas Railroad Commis- 
sion be attirmed and the case herein dismissed.” 

From the above judgment the railroad companies duly prose- 
cute this appeal. 

It will be observed that the only question for decision is 
whether or not the Railroad Commission has jurisdiction to en- 
tertain the petition of appellants to discontinue their station 
agent at the town of Ravanna, Arkansas. The Railroad Com- 


mission held that it had no power to discontinue because of 


the special act of the Legislature of 1905 requiring the mainte- 
nance of an agency at Ravanna, while the cireuit court held that 
the Railroad Commission had no jurisdiction because no peti- 
tion was filed signed by fifteen bona fi: 
P.U.R.1928B. : 
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the territory at the station of Ravanna for a discontinuance of 
the agency at that place. Both decisions are wrong. 

[1] 1. Act No. 149 of the Acts of 1907, as amended by No. 
338 of that section, provides in part as follows: 

“Section 1. That the Railroad Commission of Arkansas be 


and the same is hereby authorized, empowered, and required 
to hear and consider all petitions for train service, depots, sta- 
tions, spurs, side tracks, platforms, and the establishment, en- 
largement, equipment, and discontinuance of the same along and 
upon the right of way of any railroads in this state; provided, 
said petition shall be sjgned by at least fifteen bona fide citizens 
residing in the territory sought to be affected.” 

Section 2 requires the Railroad Commission, within thirty 
days after filing of the petition, to make a personal inspection 
of the conditions complained of and to investigate the objects 
sought to be accomplished by the petitioners, and gives the Com- 
mission power to hear testimony to determine the amount, de- 
gree, and character of construction, equipment, changes, en- 
largements of stations and depots which should be supplied by 
said railroad, railroad company, its lessees or operator. Section 
2 concludes as follows: 

“And shall have the power and authority to require a reason- 
able train service for each and every such railroad station and 
depot within the state of Arkansas, and their finding shall be 
binding upon all such railroads within the state of Arkansas.” 

Section 3 provides for the filing of the findings and decrees of 
the Commission with the secretary of state, Attorney General, 
and circuit clerk of the county where the decree is granted, and 
for notice upon the defendant railroad company of such decree 
by delivery of a copy of its findings and decrees to the nearest 
local station agent and to the superintendent, general manager, 
or other operator of such railroad or railroad company. 

The fourth section provides for the penalty wherein a rail- 
road company shall refuse to comply with the findings and de- 
crees and mandates of the Railroad Commission, and provides 
that no order for doing anything under the act shall be made 
by the Commission until all parties concerned shall have re- 
ceived ten days’ notice of such proposed clrange. 

P.U.R.1928B. 
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The fifth section provides that the act shall not repeal any 
other act now in force or limit or curtail the powers and duties 
of the Railroad Commission of the state of Arkansas. See 
$$ 1638-1641, inclusive, C. & M. Digest. 

In the absence of a statute, railroad corporations authorized 
to do business in this state would have plenary power over the 
matters set forth in the above statute. A consideration of all 
of its provisions convinces us that it was not the purpose of the 
legislature to take away or to curtail these powers except in so 
far as railroad companies might attempt to exercise them in a 
nianner detrimental to the publie they serve. The only justi- 
fication for the lawmaking body or the courts to place limit: 
tions or restraints upon the rights and powers of railroad com 
panies under their charter is because such corporations may, in 
the absence of such limitations or restraints, in some manne! 
seck to promote their own private and financial interests to th 
detriment of the public. The administrative functions of these 
corporations in the matters specified in the statute are peculiarly 
within the power and discretion of their managing boards, and 
it was not the purpose of the legislature to interfere with thei: 
power and discretion to serve as best they may the financial in 
terests of these corporations and their stockholders, so long as. 
by so doing, they do not conflict with the duty which they ow 
the public in such matters. 

In Northern P. R. Co. v. Washington Territory ex rel. Dus- 
tin, 142 U. S. 492, 35 L. ed. 1092, 12 Sup. Ct. Rep. 283, the 
Supreme Court of the United States, among other things, said: 

“The location of stations and warehouses for receiving and 
delivering passengers and freight involves a comprehensive view 
of the interests of the public as well as of the corporation and 
its stockholders, and a consideration of many circumstances con- 
cerning the amount of population and business at, or near, or 
within convenient access to one point or another, which are more 
appropriate to be determined by the directors, or, in case of abuse 
of their discretion, by the legislature, or by administrativ: 
hoards intrusted by the legislature with that duty, than by the 
ordinary judicial tribunals.” 

7 73 and 74. 


See, also, 2 Elliott on Railroads, § 739, and notes 


P.U.R.1928B. 








XU 








XUM 


KANSAS CITY SO. RY. CO. v. ARKANSAS R. COM. 457 


[2] It was with a view of conserving the interests of the 
public that the legislature provided in the above statute that at 
least fifteen bona fide citizens residing in the territory affected 
should petition for the matters therein specified when petition- 
ers conceived that the public interest would be subserved by the 
granting of the prayer of their petition. Such petitions are 
required and are essential to the jurisdiction of the Railroad 
Commission to consider and adjudge of any of the matters spec- 
ified in the statute and set forth in the petition where the in- 
terest of the public is involved. 

In St. Louis, I. M. & S. R. Co. v. Bellamy, 115 Ark. 384, 
394, 169 S. W. 322, 524 (L.R.A.1915D, 91), we said: 

“A petition for the establishment of depots, stations, ete., or 
the discontinuance of the same at one point and a relocation and 
establishment thereof at another, is necessary to give the Com- 
mission jurisdiction of the subject-matter.” 

See, also, St. Louis & S. F. R. Co. v. State, 120 Ark. 182, 
P.U.R.1916A, 868, 179 S. W. 342, Ann. Cas. 1917C, 873, 
where we again held that a petition as required by the act 
“s) , . is essential to give the Commission jurisdiction’ to 
act upon the matters mentioned in the act quoted from.” We 
also said in that case at page 187 (179 S. W. 345): 

‘Evidently the legislature did not intend to burden the Rail- 
road Commission with the consideration of petitions, for the 
things authorized to be petitioned for, unless at least fifteen 
bona fide citizens residing in the locality to be affected were 
sufticiently interested to petition therefor.” 

[3] These were cases in which petitions were filed seeking 
relief for the public against the railroad companies under the 
statute, and they clearly hold that where the interests of the pub- 
lie are affected in the matters set forth in the statute, a peti- 
tion as therein specified is essential to give the Railroad Com 
mission jurisdiction. But the statute does not require such a 
petition and same is not essential, when the railroad itself is 
seeking relief through the Railroad Commission from a burden 
which involves, as it in substances alleges, great financial loss 
to it, while the removal of such burden would not in any manner 
injure the public it serves at its station at Ravanna. The peti 
P.U.R.1928B, 
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tion specified and required by the statute where the public is 
to be affected as against the railroad is not essential to give the 
Railroad Commission jurisdiction to grant relief to the railroad 
itself, which it asserts will not in any manner interfere with the 
service it renders the public at that station. 

(4, 5] 2. This brings us to a consideration of the question 
as to whether or not the Railroad Commission had jurisdiction 
to diseontinue the agency at Ravanna, notwithstanding the act 
of 1905 creating such agency. Act No. 50 of the acts of 1905 
requires the Kansas City Southern Railway Company to erect 
a depot at Ravanna of suitable convenience for the traveling 
public and to provide a room at such station for the protection 
and storage of freight, and that this railroad company shall 
keep an agent at Ravanna to sell tickets, receive freight for ship- 
ment, issue bills of lading, and to attend to all services required 
of a station agent. Act No. 571 of the General Acts of 1919, 
p. 411, created an Arkansas Corporation Commission and gave 
it jurisdiction over common carriers, railroads, ete. That act 
abolished the Railroad Commission and transferred all of its 
powers and duties to the Corporation Commission. Sections 6 
of that act, among other things, provides: 

“Every person, firm or corporation engaged in a public serv- 
ice business in this state shall establish and maintain adequate 
und suitable facilities, ete, . . . and shall perform such 
service in respect thereto as shall be reasonable, safe and sutfti- 
cient for the security and convenience of the public,” ete. 

Section 10 of that act gives the Corporation Commission 
power, among other things, to “make any other suitable order 
that the Commission may determine reasonably necessary to 
accommodate and transport the traffic, passengers or freight, 
transported or offered for transportation.” Act No. 124 of the 
Acts of 1921, General Acts, page 177, abolished the Corpora- 
tion Commission and transferred all of its proper functions to 
the Arkansas Railroad Commission. By Act No. 124 of the 
\ets of 1921, it is provided that the jurisdiction of the Rail- 


‘ 


road Commission “shall extend to and include all matters per- 
taining to the regulation and operation of all common carriers, 
railroads,” ete., and “(b) all other jurisdiction, if any, possessed 
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by the Arkansas Railroad Commission under the laws of Ar- 
kansas, in force on March 31, 1919.” Section 5. On March 
31, 1919, the Arkansas Corporation Commission possessed all 
the jurisdiction that had been before possessed by the Arkansas 
Railroad Commission. Amendment No. 2 to the Constitution 
was declared adopted January 13, 1899. That amendment, in 
substance, provides that the General Assembly “shall pass laws 
to correct abuses and prevent unjust discrimination and exces- 
sive charges by railroads . . . for transporting passengers, 
freight,” ete., and “shall provide for the creation of such offices 
and Commissions and vest in them such authority as shall be 
necessary to carry into effect the powers hereby conferred.” The 
General Assembly, on March 11, 1899 (Acts 1899, p. 82), 
created a Railroad Commission. An examination of that act 
will discover that the powers conferred upon the Railroad Com- 
mission by the act creating it had reference to the regulation of 
railroad freight and passenger traffic in the state and the pre- 
vention of extortions and unjust discriminations therein. 

The General Assemblies of 1901 (Acts 1901, p. 53) and 1903 
(Acts 1903, p. 218) passed acts pertaining only to the powers 
of the Railroad Commission over tariff rates and the regulation 
thereof. Acts No. 149 and No. 338 of 1907, which are of the 
same purport, conferred upon the Railroad Commission addi- 
tional powers to those of merely regulating tariff charges and 
discriminations therein and provided as set forth in Act 149 as 
amended by Act 338 of the Acts of 1907 as set forth above. 
The next act affecting the jurisdictions and powers of the Rail- 
road Commission was that of April 1, 1919 (Act No. 571), 
abolishing the Railroad Commission and creating the Corpora- 
tion Commission and conferring upon it all the powers and 
duties that were at that time exercised by the Railroad Commis- 
sion. The next Act was No. 124, approved February 15, 1921, 
supra, abolishing the Corporation Commission, creating, or re- 
creating, the Railroad Commission, and transferring all the 
proper functions of the Corporation Commission back to the 
Railroad Commission. 

Now, before the passage of the General Acts of 1907, supra, 
conferring upon the Railroad Commission the power, and re- 
P.U.R.1928B. 
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juiring it to hear all petitions for train service, depots, stations, 
ete., there had been many special acts passed such as the Act of 
1905 under consideration, and kindred acts, such as those re- 
quiring railroads to open and maintain depots, stations, to stop 
trains at certain points, and to keep and maintain agencies, ete. 
Many of the acts of this character were passed during the ses- 
sion of 1905 when the act under review was passed, and many 
such acts also were passed during the session of 1907 which 
conferred upon the Railroad Commission jurisdiction over such 
matters. The purpose of Amendment No. 2 to the Constitu- 
tion was to confer upon the legislature the power to create offices 
or Commissions, and to confer upon such office or Commis 
sions the power to correct abuses, and to prevent unjust discrim 
inations, excessive charges in the matter of transporting freight 
and passengers, and to confer upon them such power as the 
legislature itself had in the matters pertaining to trains, depots, 
stations, ete., as set forth in the Act of 1907. It was doubt 
less conceived by the framers of the amendment and by the 
people in the adoption thereof that such an administrative body 
as a Railroad Commission, composed of few members, consti 
tuted and given jurisdiction over such matters, could more effi- 
ciently serve the public as well as the common carriers than the 
General Assembly itself could serve them. Therefore, the leg 
islature was given power to create such a Commission and to 
delegate to it jurisdiction over the matters mentioned. 

In Helena Water Co. v. Helena, 140 Ark. 597, 605, P.U.R. 
1920, 288, 292, 295, 216 S. W. 26, 28, speaking of Amend- 
ment No. 2 to the Constitution, we said: 

“The argument in this case is that the amendment to the 
Constitution restricts the powers of any office or Commission 
created thereunder to those therein enumerated, viz., to the reg 
ulation of ‘excessive charges by railroads, canals, and turnpike 
companies’ and that it is beyond the authority of the legisla- 
ture to impose any further duties on any offices or Commissions 
ereated for that purpose.” 

In answer to this argument we held, in effect, that it was 
within the power of the legislature to create either a Railroad 
Commission or a Corporation Commission to carry out the pow- 
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er enumerated in the amendment to the Constitution and other 
powers. We further said: 

“It is, in other words, the power to correct abuses by trans- 
portation corporations, which is conferred by the Constitution, 
and not the creation of any particular offices or Commissions, 
and the legislature could, in the first instance, have created the 
present Commission, and conferred on it the enumerated pow- 
ers and others.” 

The Act of 1907 is sutliciently comprehensive in its terms to 
give jurisdiction to the Railroad Commission to abolish agencies 
that have been created by special acts of the legislature, as 
well as to establish agencies where the Commission finds it nee- 
essary to do so. But, if we are mistaken in this conclusion, cer- 
tainly the legislature, in the subsequent Acts of 1919 and 1921, 
supra, enlarged and extended the jurisdiction of the Corpora- 
tion Commission and the Railroad Commission to which the 
Corporation Commission’s powers were transferred so as to 
necessarily include by implication at least the power to abolish 
an agency as well as to establish one. This power is embraced 
in §$ 6 and 10 of Act No. 571 of the Acts of 1919, creating the 
Corporation Commission, and conferring upon it the power to 
establish and maintain adequate and suitable facilities, ete., and 
also, in § 10, to “make any suitable order that the Commission 
may determine reasonably necessary to accommodate and trans- 
port the trafiic, passengers, or freight,” ete. It is also conferred 
upon the Railroad Commission by Act No. 124, Acts 1921, 
transferring to it all proper functions of the Corporation Com- 
mission and giving the Railroad Commission jurisdiction over 
all matters pertaining to the regulation and operation of all com- 
mon carriers, railroads, ete. A consideration of Amendment 
No. 2 to our Constitution and of the various acts passed since 
its adoption, creating the Railroad Commission, and conferring 
upon it the broad general powers prescribed in these several 
acts, convinces us that the Railroad Commission has jurisdic- 
tion over the subject-matter of abolishing railroad agencies as 
well as creating the same; and, by virtue of the powers expressly 
conferred upon it over the matters mentioned, it has the implied 


power, in the absence of a statutory regulation, to formulate 
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rules of procedure for the hearing of applications on the part 
of the railroad company to be permitted to abandon an agency, 
or to correct any abuses to which the railroad companies them- 
selves are subjected. These rules must provide for notice to 
be given the public and all parties interested in the subject-mat- 
ter. 

The legislature, by vesting the Railroad Commission with 
these broad general powers over all matters pertaining to the 
regulation and operation of all common carriers, railroads, ete., 
and especially pertaining to the matters mentioned in Acts of 
1907, relating to train service, depots, stations, ete., did not in- 
tend to repeal the special acts that had been passed, such as 
the Act of 1905 under review, relating to the subject-matters 
specified in the Acts of 1907. But it was the purpose of the 
General Assembly in enacting these statutes, notwithstanding 
these special acts, to confer upon the Railroad Commission the 
power, if the circumstances justified, to consider all matters 
over which the Railroad Commission is given jurisdiction un- 
der the general laws of Arkansas in force on March 31, 1919, 
which included the jurisdiction over the matters specifically 
mentioned in Act No. 149 of the Acts of 1907, as amended by 
Act No. 338 of that session, and the enlarged jurisdiction con- 
ferred by the later Acts of 1919 and 1921, supra. The com- 
prehensive jurisdiction vested in the Railroad Commission by 
Act No. 124, supra, which as above set forth extends to and in- 
cludes all matters pertaining to the regulation and operation of 
trains and all other jurisdictions possessed by the Arkansas 
Railroad Commission under the Constitution and laws of <Ar- 
kansas in force on March 31, 1919, unquestionably confers ju- 
risdiction on the Railroad Commission to correct all abuses that 
then existed, or might in the future obtain, by virtue of any act 
of the legislature covering the special matters designated by 
Act No. 149, as amended by Act 338 of the Acts of 1907, and 
all other matters pertaining to the regulation of all common 
carriers, railroads, ete., set forth in Act 124 of the Acts of 1921. 
Such sweeping jurisdiction necessarily embraces the power, at 
the instance of a railway company, to discontinue an agency 
P.U.R.1928B. 
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at a station where justified by the circumstances, although cre- 
ated by special act of the legislature. 

Our conclusion, therefore, is that the Railroad Commission 
had jurisdiction to entertain the petition of appellants for per- 
mission to abolish the agency at Ravanna, and that the Commis- 
sion should provide for notice to be given of the pendency of 
the petition, and an opportunity for all parties interested to 
appear and protest the application, and an opportunity for pe- 
titioner and protestants to take proof and to be heard on their 
respective contentions. From the final order entered by the 
Railroad Commission after such hearing, the statute (Act No. 
124, § 20) makes provision for an appeal to the circuit court, 
and (§ 21 of Act 124) makes provision for an appeal by any 
party aggrieved from the circuit court to the Supreme Court. 
‘The cireuit court, therefore, erred in affirming the decision of 
the Railroad Commission and in dismissing the application or 
petition of the appellants asking for authority to discontinue the 
ugeney at Ravanna. 

The judgment is reversed and the cause is remanded, with 
directions to the trial court to enter a judgment setting aside 
the order of the Railroad Commission denying the appellant’s 
petition and to certify its judgment to the Railroad Commission 
for turther proceedings. 
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YOLDEN GATE FERRY COMPANY 
v. 
RAILROAD COMMISSION OF CALIFORNTA, 
[S. F. 12388.] 
(— Cal. —, 259 Pae. 745.) 


Certificate of convenience and necessity — When required — Ferry 
vehicular service. 

1. The inauguration of vehicular transportation by a ferry com- 
pany previously authorized to carry passengers, within the provisions 
of an act (Stat. 1923, p. 836) exempting from the requirements of ob- 
taining a certificate, ferries operating in good faith prior to the Public 

P.U.R.1928B, 











464 CALIFORNIA SUPREME COURT. 


Utility Act (§ 50[d]}), is not such a new service as would require an 
application for a certificate of convenience and necessity therefor, p. 
467. 

Certificate of convenience and necessity — When required — Ferry 
vehicular service, 

2. A ferry utility, possessed of the right to operate vessels between 

given points, under an exemption of the Public Utilities Act, (§ 50 [d] 
amended by Stat. 1923, p. 836) allowing the operation of ferries in 
good faith prior to the effective date of the regulatory act without a 
certificate, may properly amend tariff schedules on file so as to cover 
commodities not theretofore transported, p. 468. 

Certificate of convenicnce and necessity — Operation in good faith 
prior to regulation — Ferries. 


3. A ferry company operating more than one route by virtue of an 
exemption in favor of utilities operating in good faith prior to the regu- 
latory act, may file tariffs for the transportation of vehicles on one of 
its routes, on which alone it had previously transported only passen- 
gers or had regular filed tariffs for such service, p. 469. 


LANGDON, CurTIS, and SEAWELL, JJ., dissent. 
b 
{September 27, 1927.] 


En bane. Perririon by ferry company to review an order 
of the Railroad Commission refusing to require another ferry 
company to secure a certificate of convenience and necessity for 
inaugurating vehicular service on one of its ferry routes; peti- 
tion refused and order affirmed. , 

Appearances: Dudley D. Sales and Devlin & Brookman, all 
of San Francisco, for petitioners; Carl I. Wheat, of San Fran- 
cisco, Arthur T. George, of Los Angeles, and Reginald L. 
Vaughan, of San Francisco, for respondent; Brobeck, Phleger 
& Harrison, of San Francisco, amici curiae; Guy V. Shoup, 
Evan J. Foulds, and Henly C. Booth, all of San Francisco, for 
Southern Pacific Company. 


Richards, J.: This is an application for a writ of review. 
The petitioner, the Golden Gate Ferry Company, alleges that 
it was and now is engaged in the business of operating a public 
ferry for which tolls are charged for the transportation of pas- 
sengers and self-propelled and other vehicles on, over, and across 
the waters of the San Francisco Bay; that it is the owner and 
in the possession of a franchise granted by the board of super- 
visors of the city and county of San Francisco authorizing the 
P.U.R.1928B. 
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establishment, operation, and maintenance of a public ferry 
between points in the said city and county of San Francisco 
and the city of Alameda, county of Alameda; that on the 26th 
day of March, 1926, petitioner filed its application with the 
Railroad Commission of the state of California, pursuant to 
the provisions of § 50 (d) of the Public Utilities Act (Stats. 
Ex. Sess. 1911, p. 18, and amendments thereto), requesting said 
Commission to issue and grant to petitioner a certificate of pub- 
lie convenience and necessity to operate vessels between the city 
of San Francisco and the city of Alameda; that a hearing was 
had thereon by said Commission, but no decision or order has 
as vet been made or rendered therein; that on or about Septem- 
ber 3, 1926, the Southern Pacifie Company, a railroad corpora- 
tion, commenced the operation of a public vehicular ferry be- 
tween a point within the city of San Francisco and a point with- 
in the city of Alameda; that in commencing said vehicular ferry 
service between said points, the Southern Pacifie Company for 
the first time put into operation between said cities an entirely 
new, different, and distinct type of vessel; namely, that type 
of vessel which is designated as a vehicular ferry; that vessels 
of such construction and type had never theretofore been oper- 
ated by said Southern Pacific Company between any points in 
San Francisco and Alameda; that on July 15, 1926, and prior 
to its operation of said vehicular ferry between San Francisco 
and Alameda, the Southern Pacific Company filed with the re- 
spondent Commission an amendment to its tariff schedules nam- 
ing rates for vehicular ferry service between, among other 
points, San Francisco and the Alameda Pier; that said amend- 
ment was the first filing by the Southern Pacific Company of 
any rate for vehicular ferry service between any point in San 
Francisco and any point in Alameda; that prior to said: amend- 
ment the Southern Pacific Company had no rate on file with 
the respondent Commission or any tariff applicable to the 
transportation of vehicles between any point in San Francisco 
and said Alameda Pier, or any other point in Alameda; that 
said Southern Pacific Company has never received or petitioned 
for or in any manner sought from the respondent Commission 
a certificate of public convenience and necessity to operate ves- 
P.U.R.1928B. 30 
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sels in vehicular ferry service between San Francisco and the 
Alameda Pier or any vehicular ferry service between the city of 
San Francisco and the city of Alameda; that there has never been 
issued to the Southern Pacifie Company, nor to any of its lessors 
or subsidiaries, any such certificate of publie convenience and 
necessity as required by the provisions of § 50 (d) of the Pub- 
lie Utilities Act, and said Southern Pacifie Company is with- 
out lawful right, authority, or privilege to operate said or any 
vessels for automobiles or rather vehicular ferry service between 
the city of San Francisco and the said city of Alameda; that the 
Southern Pacific Company had not for a period of thirty-two 
years prior to September 3, 1926, engaged in the transportation 
of vehicles between any point in the city of San Francisco and 
the city of Alameda; that the respondent Commission, of its 
own motion, instituted a proceeding having for its purpose an 
investigation into the construction of facilities and the render- 
ing of a vehicular ferry service by the Southern Pacitie Com- 
pany between said two points without first having obtained a 
certificate of public convenience and necessity; that the re 
spondent Commission permitted the petitioner herein to inter- 
vene in said proceeding as an interested party; that petitioner 
has been and now is an interested party in said proceeding and 
in the action, determination, and decision therein; that the 
respondent Commission, on the 17th day of December, 1926, 
made, rendered, and filed its opinion and order (P.U.R.1927C, 
172) coneurred in by a majority of its members, declaring, in 
effect, that the Southern Pacific Company was and is not re- 
quired to secure a certificate of public convenience and necessity 
under the provisions of § 50 (d) of the Publie Utilities Act 
authorizing it to inaugurate a vehicular ferry service between 
the city of San Francisco and the Alameda Pier; that there- 
atter and within twenty days from the making of said order 
and decision the petitioner herein filed with the respondent Com- 
mission its petition for rehearing, which said petition was de- 
nied on January 6, 1927; that the majority opinion and order 
of the respondent Commission declaring that the Southern Pa- 
cific Company was and is not required to secure a certificate 
of public convenience and necessity, under § 50 (d) of the 
P.U.R.1928B. 
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Public Utilities Act, for the operation of a vehicular ferry serv- 
ice between the city of San Francisco and the city of Alameda, 
is illegal, void, and in excess of the jurisdiction of the respond- 
ent Commission. Wherefore the petitioner prays that this court 
enter its decree and judgment annulling and setting aside the 
majority opinion and order of the respondent Commission re- 
ferred to above. 

[1] The sole question presented in this proceeding for a re- 
view of said order revolves about the interpretation to be given 
to § 50 (d) of the Public Utilities Act, as amended in 1923. 
Stats. 1923, pp. 834, 836. The section reads: 

“No corporation or person, their lessees, trustees, receivers or 
trustees appointed by any court whatsoever, shall hereafter op- 
erate or cause to be operated, any vessel between points exclu 
sively on the inland waters of this state, without first having 
obtained from the Railroad Commission a certificate declaring 
that present or future public convenience and necessity require 
or will require, such operation, but no such certificate shall 
be required of any corporation or person which is actually oper- 
ating vessels in good faith, at the time this act becomes effec 
tive, between points exclusively on the inland waters of this state 
under tariffs and schedules of such corporations or persons, law- 
fully on file with the Railroad Commission.” 

It is contended by the Southern Pacifie Company that its 
operation is and has been such as to bring it within the exemp- 
tion contained in § 50 (d); that is to say, it is urged by said 
company that on August 16, 1923, the effective date of § 50 (d) 
of the Publie Utilities Act, it was operating vessels in good faith 
between points exclusively on the inland waters of this state 
and more particularly between the city and county of San Fran- 
cisco and the Alameda Pier, under tariffs and schedules lawfully 
on tile with the respondent Commission. In view of the exist- 
ence of these facts it is urged by the Southern Pacifie Com- 
pany that it may properly operate and maintain, by virtue of 
the exemption provision found in § 50 (d), a public vehicular 
ferry service between said points without first acquiring from 
the respondent Commission a certificate of public convenience 
and necessity. 

P.U.R.1928B. 
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Petitioner contends, on the other hand, that the operation 
of a vehicular ferry service by the Southern Pacific Company 
between San Francisco and the Alameda Pier does not fall with- 
in the exemption provided for in said § 50 (d), for “that see- 
tion exempted any existing operator from the necessity of ob- 
taining a certificate of public convenience and necessity for any 
operations being conducted in good faith on that date, or for 
the exercise of anv rights being exercised on that date, but did 
not exempt any operator from securing a certificate of public 
convenience and necessity for the commencement of any new 
operations not theretofore being conducted or for the exercise of 
any rights not theretofore being exercised.” 

The respondent Commission contends in its brief filed herein 
that: 

“The Public Utilities Act of this state provides that no cer- 
titicate shall be required from any corporation or person which 
on August 16, 1923, was actually operating vessels in good 
faith between points exclusively on the inland waters of this 
state under tariffs and schedules lawfully on file with the Rail- 
road Commission. The evidence herein, in our opinion, shows 
that the Southern Pacifie Company was, on that date, so operat- 
ing between its Alameda Pier and San Francisco, and we, there- 
fore, submit that no certificate was requisite before it might 
commence the operation here in question by transporting vehicles, 
as well as passengers, between these points.” 

We are unable to accept the interpretation placed upon § 50 
(d) by the petitioner. The majority opinion of the respondent 
(‘ommission would seem to be correct in declaring that: 

“The operative right possessed by the Southern Pacitie Com- 
pany, by virtue of the exemption contained in § 50 (d) of the 
Public Utilities Act, is not limited to the class of service cov- 
ered by the tariffs lawfully on file with the Commission on the 
effective date thereof, and that the said company may properly 
amend its tariffs to include therein rates for vehicular service, 
as has been done in this case.” 

[2] The legislature by its employment of the broad language 
found in § 50 (d) has evinced an intention to exempt from the 


requirement of securing a certificate of public convenience and 
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necessity all ferries actually operating vessels in good faith at 
the effective date of said section. Had it been desired to contine 
the exemption found therein to the class of service theretofore 
rendered by a ferry company, it would have been an easy matter 
for the legislature to have expressed such intention. In the ab- 
sence of language so confining said exemption we are of the 
opinion that the Southern Pacifie Company properly filed with 
the respondent Commission, in compliance with the provisions 
of § 15 of the Public Utilities Act, its amended schedules and 
tariffs covering vehicular ferry service between San Francisco 
and the Alameda Pier and thereafter properly commenced the 
carriage and transportation of vehicles and their contents be- 
tween said two points. In other words, it is our opinion that 
a corporation or person possessed of a right to operate vessels 
between given points, under the exemption of § 50 (d), may 
properly amend the tariff schedules on file so as to cover com- 
modities not theretofore transported. This conclusion would 
seem to be in harmony with the changing conditions of com- 
merce. Any other construction of the exemption provision 
found in § 50 (d) would be narrow and unreasonable. ‘This 
exemption provision was placed in the act, unquestionably, for 
the benefit of established ferry companies operating vessels be- 
tween points on the inland waters of this state and to obviate 
the necessity of their having to acquire a certificate of public 
convenience and necessity. 

[3] The early development of ferry service between the city 
and county of San Francisco and the county of Alameda tends 
to support the conclusion announced herein. By the year 1887 
the Southern Pacific Company had purchased practically all of 
the stock of three independent groups of railroads theretofore 
operating in Alameda county. As a result of such purchase the 
Southern Pacific Company acquired the right to control and 
operate all of said railroads, together with any ferry service 
maintained in connection therewith. The ferry operations so 
acquired by the Southern Pacifie Company included both ve- 
hicular and passenger ferry service between San Francisco and 


the Oakland mole, San Francisco and the Alameda Pier, and 
San Francisco and the foot of Broadway, Oakland—this latter 
P.U.R.1928B. 
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ferry being commonly known as the Creek route. In 1894 the 
passenger boats of the Southern Pacific Company operating be- 
tween San Francisco and the Alameda Pier discontinued the 
carrying of vehicular traftie and the Creek route ferry was 
thereupon required to transport all vehicles destined for the 
city of Alameda. Thereafter and in the year 1912 the South- 
ern Pacifie Company likewise restricted the amount and char- 
acter of vehicular traffic to be carried on its boats running be- 
tween San Francisco and the Oakland mole, thus again aug- 
menting the vehicular traftic passing over its Creek route ferry. 
This gradual expansion and enlargement of the vehicular ferry 
service over the Creek route together with the restriction of the 
vehicular ferry service on the passenger boats of the Southern 
Pacitie Company placed the burden of carrying the major por- 
tion of vehicular traftic destined for Oakland or Alameda upon 
the Creek route ferry. It is true, however, that the Southern 
Pacific Company in 1923 again established a daily vehicular 
ferry service between San Francisco and the Oakland mole. 
From the foregoing, it is readily apparent that the Creek 
route ferry has, for a number of years, served, indifferently, 
vehicular traffic, and, of recent years, particularly automobile 
traftic, traveling between the city of San Francisco and the con- 
tiguous cities of Oakland and Alameda. This ferry traverses 
& narrow estuary, known as San Antonio creek, the center line 
of which constitutes a common boundary:between the said con- 
tiguous cities of Oakland and Alameda. Alameda y. Oakland, 
198 Cal. 566, 246 Pac. 69. Said Creek route ferry has, there- 
fore, for a great many years, undertaken to serve both Oakland 
and Alameda without distinction, and we, therefore, attach no 
particular significance to the fact that the east bay terminal of 
said ferry happens to be situated upon the Oakland side of said 
estuary. If such terminal had early been established upon the 
opposite and Alameda side of said estuary, the Southern Pacific 
Company undoubtedly would not be required to seeure a cer- 
tificate of public convenience and necessity asa prerequisite to 
a change of terminal to another point on the Alameda side of 
the estuary. The dual service rendered by the Creek route 
ferry, therefore, warrants the conclusion that the Southern Pa- 
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cific Company need not procure a certificate of public conven- 
ience and necessity before establishing an automobile ferry 
service between San Francisco and the Alameda Pier. In other 
words, we are of the opinion that the exemption provision in 
$ 50 (d) is such as to authorize the establishment and operation 
by the Southern Pacific Company of a vehicular ferry between 
said two points without first having to secure such certificate 
of publie convenience and necessity. The Southern Pacific 
Company had on file with the respondent Commission a rate 
schedule covering the transportation of vehicles to and from 
Alameda by way of its Creek route ferry. In view of this fact, 
we are unable to perceive of any reason which would prevent it 
from amending said rate, as was done here, so as to provide for 
the transportation of a part of its vehicular traffic on a ferry 
operating directly to and from its Alameda Pier. 

This determination is not at variance with the rule announced 
in the case of Motor Transit Co. v. Railroad Commission, 18% 
Cal. 573, P.U.R.1923A, 232, 235, 209 Pac. 586, which case 
is strongly relied on by the petitioner herein. The language of 
the exemption clause there considered clearly indicated that its 
provisions were to be confined solely to the service theretofore 
rendered by the utility, for it was provided that: 

“No such certificate shall be required of any transportation 
company as to the fixed termini between which, or the route over 
which, it is actually operating in good faith at the time this 
act becomes effective.” 

No such restrictive language appears in the exemption provi- 
sion herein concerned. 

The conclusion we have reached renders it unnecessary that 
we consider the other contentions advanced by the parties. 

The application is denied and the decision and order of the 
respondent Commission aftirmed. 


We concur: Waste, Ch. J.; Preston, J.; Shenk, J. 


Langdon, J.: I dissent. It is undisputed that for a period 
in excess of thirty-two years immediately preceding September 
3, 1926, Southern Pacifie Company operated no vessels between 
any point in Alameda and any point in the city and county of 
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San Francisco except for the transportation of passengers carried 
on its trains. Prior to 1894 said company operated vessels 
which were used to transport vehicles between its Alameda Vier 
and a point in San Francisco. In December, 1594, however, 
the plank road along the Alameda Pier was torn up and since 
that time and until a new road was built in 1926, no service was 


otfered to the public by Southern Pacitic Company for the trans- 
portation of vehicles between any point in Alameda and any 
point in San Francisco. It is apparent, therefore, that what- 
ever service the Southern Pacific Company or its predecessors 
may heretofore have offered to the public in the way of vehicu- 
lar transportation between Alameda and San Francisco was 
abandoned. It would seem to follow that after such service was 
abandoned, the obligation to render it ceased and the right of 
the public to insist upon it was terminated. A similar situa- 
tion was presented in the case of Atchison, T. & 8S. F. R. Co. v. 
Railroad Commission, 173 Cal. 577, P.U.R.1917B, 336, 160 
Pac. 828, 2 A.L.R. 975. There railroad service between two 
points had been discontinued tor about twenty years. A com- 
plaint was filed- with the Railroad Commission to require the 
re-establishment of that service. ‘lhe Commission made an or- 
der requiring the railroad company to re-establish the service. 
Upon appeal, it was held that the Commission acted beyond its 
jurisdiction, the following language being used: 

“Nor is the fact that a railroad line had once existed between 
Fallbrook and Temecula a factor of any moment in the present 
inquiry. No question is made of the authority of the Railjroad 
Commission to compel a railroad company or other public util 
ity to restore a service which it has been furnishing. Here, 
however, the line between Fallbrook and Temecula had been 
destroyed for about twenty years before the action of the Com 
mission was invoked, and, indeed, before the enactment of the 
law upon which the Commission relies for its authority to act. 
[t is expressly found that ‘that portion of the line was left aban 
doned and service discontinued. It has remained abandoned 
ever since.’ In view of this fact, it cannot be doubted that any 
obligation of the predecessor of the Santa Fé Company to main- 
tain and operate the line from Fallbrook to Temecula had long 
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since ceased (Public Service Commission v. Philadelphia, B. 
& W. R. Co. 122 Md. 438 [89 Atl. 726]) and that no such 
obligation ever rested upon the Santa Fé Company itself. The 
duty to maintain the line was dependent upon the right to 
maintain it, and this right was lost by abandonment (Home 
Real Estate Co. v. Los Angeles Pacitie Co. 163 Cal. 710 [126 
Pac. 972]), without regard to the question whether it had been 
forfeited under the provisions of § 468 of the Civil Code. The 
case must, therefore, stand precisely as it would if there had 
never been any connection between these two points.” 

Likewise in the instant case, it would appear that vehicular 
service between the points in question having been abandoned 
by Southern Pacific Company and its predecessors, there was 
no obligation upon the part of the company to render it and no 
right in the public to insist upon receiving it. How, then, can it 
be said that a certificate of public convenience and necessity 
was unnecessary to inaugurate this service because the South- 
ern Pacific Company was “actually operating vessels in good 
faith under tariffs and schedules lawfully on tile with the Rail- 
road Commission?” Does this language of the Public Utilities 
Act mean to exempt a corporation, operating vessels in any type 
of service on the inland waters of this state, from securing a 
certificate, or does it mean to exempt a corporation that is oper- 
ating a similar service to the one sought to be inaugurated, or 
does it mean to exempt a corporation that is operating, at the 
time the act became effective, a service whch is later to be con- 
tinued? The language of the majority opinion holds that the 
tirst alternative is the proper construction, but, later, attempts 
to characterize the new service inaugurated by the Southern Pa- 
cifie as closely similar to the service previously rendered be- 
tween different points and to make the differences between the 
two of no significance. 

I am of the opinion that the third alternative is the one which 
vas intended by the legislature, i. e., that a corporation is ex- 
‘mpted from obtaining the certificate if it was, at the effective 
late of the act, actually operating a service in all respects sub- 
stantially the same as the service to be rendered after the act 
became effective. Since it is apparent that the section of the 
P.U.R.1925B. 
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act under consideration is not clear and definite in expressing 
any of the above suggested alternatives, it becomes the duty of 
this court to construe the same with reference to the purposes 
sought to be served and the public policy underlying the legis 
lation. The entire act evinces a determined purpose to give to 
the Railroad Commission power to regulate transportation on 
the inland waters of the state by granting or refusing certifi- 
cates of public convenience and necessity, and to so construe the 
section we are considering as to exempt any person or corpora 
tion from applying for such a certiticate, if it has been operating 
any type of vessel in any type of service before the act became 
operative, would leave with the Railroad Commission but a sem- 
blance of power. To construe the section so as to exempt a cor- 
poration from securing a certificate to carry freight if it has 
previously carried passengers over the same route, or to exempt 
it if it has previously carried freight over a different route, but 
one comparable in some of its features to the new route sought, 
would be to give an elasticity to the language, and the action to 
be taken under it, which would result in confusion and litiga- 
tion and impotency on the part of the Commission. The safe, 
detinite rule, and the one supported by the reason and purpose 
of the Public Utilities Act, would seem to be to construe the 
language, “operating vessels in good faith,” to mean operating 
them in good faith in the essential and inherent features of the 
service sought to be continued after the effective date of the act. 
It seems apparent from the admitted facts that the Southern 
Pacitic Company was not operating such a service at the date 
mentioned. <A different type of vessel is to be used by the South: 
ern Pacitic Company from that used at the date of the act, a 
different route is to be taken, and a different class of service 
rendered. 

As respondent clearly preseuts in its brief herein, the filing 
of a tariff amendment to the Creek route vehicular tariff is not 
the addition of a commodity to the Alameda passenger tariif. 
The tariff, which was amended, covered no service whatever be- 
tween any point in the city of San Francisco and any point in 
the city of Alameda. At the time of the tariff amendment, the 
Southern Pacitic Company was engaged in the operation of ves- 
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sels between Alameda Pier and the ferry building in San Fran- 
cisco for the transportation only of passengers transported over 
its railroad. It had no tariff on file for the transportation of 
any freight of any kind whatever. The operation of a vehicular 
ferry has no connection with the operation of a railroad serv- 
ice. It is in no way an adjunct of the railroad operation. A 
vehicular service could just as well be rendered by a corpora- 
tion which had no rights whatever to operate a railroad. The 
Southern Pacific Company, in another action, successfully main- 
tained this contention before this court. Southern P. Co. v. 
Richardson, 181 Cal. 280, 184 Pace. 3. 

The majority opinion of the Commission, approved by this 
court, opens the door to a stretching of this section of the Pub- 
lic Utilities Act until it becomes a means of promoting the very 
evils it was designed to remedy. By this ruling, the Commis- 
sion has curtailed the powers vested in it by law to determine 
the public convenience and necessity of future service to be ren- 
dered by transportation companies. Whatever ambiguity there 
may be in the section under consideration, the purpose of the 
act is too clear to warrant a construction which will weaken 
the Railroad Commission’s control of public utilities. 


We concur: Curtis, J.; Seawell, J. 
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NEW HAVEN WATER COMPANY 
Vv. 
CITY OF NEW HAVEN, 
(— Conn. —, 139 Atl. 99.) 


Constitutional law — Police power limitation — Municipal rate con- 

tract with utility. 
1. The right of a city to contract away its right as to rates to be 

charged by a public service corporation is the only limitation that can 
be imposed upon the police power by contract, p. 486. 

Constitutional law — Police power — Time limit on municipal rate 
contract with utility. 

2. The state cannot authorize a municipality to establish, by con- 
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tract, rates to be charged by a utility for a perpetual or unreasonably 
long term since it would be a surrender of police power over rates and 
neither the “due process” nor the “contract” clause of the Constitution 
can have the effect of overriding that power, p. 486. 

Constitutional law — Police power as to duration of rate contract — 
Not wholly void. 

3. A rate contract between a municipality and a utility for an un- 
reasonable term is not void in toto, being subject only to modification 
by lawful authority which is implied in all such contracts if they con- 
travene the police power with respect to duration, p. 488. 

Constitutional law — Police power — Rate contract of indefinite term 
having rate arbitration clause. 

4. A rate contract between a city and a utility although for an 
indefinite term, does not, as to the city, contract away police power 
where it provides that rates must be fair and reasonable and gives the 
city a remedy by way of arbitration if the rates are unreasonable, par- 
ticularly specifying the items which’ shall be taken into consideration 
by the arbitrators in fixing such rates, p. 488. 

Constitutional law — Police power — Rate arbitration clduse not 
mutual in indefinite term control, 

5. A rate contract for an indefinite term giving to the city the right 
of arbitration every five years, if unreasonable rates develop, but allow- 
ing no such remedy to the utility is as to the latter a rate contract of 
unreasonable duration and beyond the power of the General Assembly 
to grant either.of itself or by delegation of authority by a municipality, 
being a surrender of the state police power over the regulation of rates, 
p- 488. 

Rates — Powers of legislature — Contracts of unreasonable term. 

6. Rates fixed by a contract authorized by the legislature for an 
unlimited or an unreasonable duration are in violation of the police 
power of the state, p. 489. 

Rates — Powers of Commissions — To relieve from rate contracts of 
unreasonable duration — Rates. 

7. The parties to a contract for rates of unreasonable or indefinite 
term as to either or both parties may, if they are unable to agree as 
to a reasonable duration, apply to the Publie Utilities Commission, 
which has power under an act (Public Utilities Act 1921, Chap. 328 
determine a reasonable term and to fix rates if they also are unrea- 


LO 
sonable for such a term, p. 489. 

Rates — Power of the courts to restrain unreasonable legislative 
action. 

8. Courts will not interfere with the legislative authorization as 
to rates except in clear cases such as the unreasonable exercise of police 
power in fixing rates for an unlimited time, p. 489. 

Rates — Reasonableness — Language of statutory provision as com- 


pared with rate contract. 
9. It is immaterial whether the Commission or court on appeal 
make a determination of rates under provisions of a contract with a 


P.U.R.1928B. 








XUM 











XUM 


NEW HAVEN WATER CO. vy. NEW HAVEN. 477 


city which requires that they be “fair and reasonable’ or under the 
terms of the Public Utility Act (1921, Chap. 328) which provides that 
they be “just, reasonable, and adequate for public convenience, neces- 
sity and welfare,” since the result of the use of either would amount 
to the same thing, p. 489. 

Contracts — Ambiguity — Canons of construction — Tax indemnity. 

10. An ambiguity in a rate contract providing for payment by a 
city of certain taxes levied upon a utility must be construed as includ- 
ing those kinds of taxes which the parties to the contract intended them 
to include, p. 489. 

Contracts — Ambiguity — Public interest — Tax indemnity. 

11. An ambiguity in a rate contract clause providing for payment 
by a city of certain taxes levied upon a utility must be resolved most 
strongly in favor of public interest where public interest is affected, 
p. 489. 

Contracts — Ambiguity — Canons of construction — Tax indemnity. 

12. An ambiguity in a rate contract clause providing for payment 
by a city of certain taxes levied upon a utility must be construed 
against the utility in whose favor the phrase was inserted, p. 489. 

Contracts — Ambiguity — What the parties intended. 

13. An ambiguity in a rate contract clause providing for payment 
by a city of certain taxes levied upon a utility cannot be construed by 
the rule ejusdem generis, or what was intended, where the Federal taxes 
sought to be recovered were not in existence at the time of execution, 
and hence could not have been within the contemplation of the con- 
tracting parties, p. 490. 

Contracts — Ambiguities — Federal tax indemnity — Practical con- 
struction. 

14. The acts of parties to a rate contract having an ambiguous 
clause providing for the payment annually or oftener by the city of cer- 
tain taxes levied upon a utility is the most persuasive evidence of the 
true construction to be given the phrase and what the parties intended, 
and the payment by the utility of Federal taxes for seventeen years 
without protest raises a presumption that it never intended such taxes 
to be included, p. 491. 

Rates — Contract of unreasonable duration — Alterable by state 
power, 

15. Rates fixed by a contract between a city and a water company 
are not unalterable but continually subject to the exercise of the police 
power of the state when their duration is an unreasonable one, p. 492. 


[October 3, 1927.] 


Case reserved from superior county court to the supreme 
court of errors for advice specifying four questions raised in 
suit by utility against city of New Haven for a declaratory judg- 
ment on whether it has a right to petition the Public Utilities 
Commission for an increase of rates notwithstanding its con- 
P.U.R.1928B, 
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tract with the city and whether the city should not indemnify 
the utility for payment of Federal income and capital stock tax 
in accordance with the contract and whether the utility must 
furnish water for municipal purposes without cost; questions 
answered in opinion. 

The plaintiff is a private corporation chartered by the Gen- 
eral Assembly, in 1849, to supply New Haven with pure water 
for public and domestie use, and has supplied water to the city 
of New Haven since January 1, 1862. Through consolidations 
with other companies it supplies eight other towns with water, 
and through stock control of another company supplies another 
town with water. It owns property and pays taxes in sixteen 
towns in New Haven and Middlesex counties. It has acquired 
and developed available sources of supply within a distance of 
several miles from New Haven and built dams, reservoirs, and 
pumping stations for the distribution of water therefrom to 
New Haven and these other towns. It has purchased land and 
water rights in the towns of North Branford, Guilford, Madi 
son, and Killingworth, in order to conduct the waters of the 
Hammonassett river and streams westerly thereof, by conduits 
und tunnels, into a large reservoir in North Branford and thence 
to distribute it to New Haven and the other towns. The plain 
tiff has begun to construct and there is now under constructioi 
in North Branford a large dam to impound the waters of these 
rivers and streams. On February 17, 1902, the plaintiff and 
the city of New Haven entered into a contract, which among 
other clauses, provided : 

The plaintiff will furnish the city with a full and adequate 
supply of water for all reasonable present and future public 
and municipal purposes, including water for school and fire 
protection purposes, in certain designated wards for all time 
after the 20th day of February, 1902, or until the termination 
of the contract. If the works of the company shall at any time 
prove inadequate for these purposes and uses, the city shall hav« 
the privilege of annulling the contract. The city will, from 
time to time, at the request of the company adopt and enfore 
reasonable rules and regulations to prevent waste of water. The 
company agrees that the rates for water to be charged consumers 
P.U.R.1928B. 
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of water in the city shall at all times be fair and reasonable, and 
if the city and company cannot agree as to rates which the city at 
any time shall consider unreasonable the matter shall be submit- 
ted to arbitration. The arbitrators shall not fix a rate fox water 
which shall leave to the company an income insufficient to pro- 
vide means with which to pay its operating costs, including in- 
terest on indebtedness, and all labor, material, salaries, damages, 
renewals, and extensions, repair and replacement of plant, and 
all taxes, together with a sum sufficient to pay the present rate 
of dividend upon its present capital stock and a reasonable re- 
turn upon such other capital as shall in the future be invested 
in additions or extensions of the plant of the company not ex- 
ceeding the present rate of dividend. The company shall, when- 
ever in the opinion of its board of directors its income exceeds 
the sum required to properly care for the above purpose, reduce 
its rates of water to the inhabitants of the city. The contract 
gives at length the schedule of rates to be charged by the com- 
pany. 

If at any time it shall be determined in or by judicial pro- 
ceedings that the company has not complied with the terms of 
the contract, or has refused to abide by the arbitration provided 
for in the contract, the city shall have the right to purchase all 
the property, assets, and franchises of the company upon paying 
to it a just and fair compensation therefor. In case the com- 
pany shall sell or transfer its property and franchises to any 
other person or corporation, or in case a majority of the mem- 
bers of the board of directors shall not be residents of the city, 
or the company shall become a member of any trust or syndicate, 
the city thereupon shall have the right to purchase its property, 
assets, and franchises. 

“Tenth. Said company shall pay such taxes as may be levied 
according to law upon its tangible property, including pipes, 
mains, and reservoirs, within the city of New Haven and other 
towns in which such property may be located. In case any fran- 
chise or other tax except upon its tangible property, shall be as- 
sessed against said company, said city shall save said company 
harmless from such part thereof as shall be measured by the 


ratio of the gross revenue received from consumers within the 
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480 CONNECTICUT SUPREME COURT OF ERRORS. 


city of New Haven, to gross revenue of said company from all 
its consumers. Said city may, at its option, refuse to save said 
company harmless, as heretofore provided, and in case of its 
failure so to do, it shall, without other liability to said company 
by reason thereof, pay, during such period of failure, for water 
for fire protection the sum of $20 per year for each hydrant, and 
for all other water used by said city at the lowest meter rates to 
private consumers, as per schedule then in force, less a discount 
of 25 per cent therefrom. 

“Eleventh. At the end of twenty-five years from the 20th 
day of February A. D. 1902, and at the end of every succes 
sive period of twenty-five vears thereafter, if said city shall 
determine to purchase the property, assets, and franchises of 
said company, said company will then sell and convey the same 
to said city upon said city paying a just and fair compensa- 
tion therefor, which said compensation, if said parties cannot 
agree, shall be determined by a committee to be appointed by 
the superior court, in the manner provided by the act passed by 
the General Assembly at its January session, 1881.” 

“Fourteenth. Neither of the parties hereto shall be at liberty 
to avoid or set aside this contract, without the consent of the 
other, notwithstanding any breach thereof, except in the man- 
ner provided herein. 

“Fifteenth. Said city and said company will unite in an ap 
plication to the General Assembly, at its next session, for the pas- 
sage of an act making the terms of this contract obligatory upon 
both parties as though specifically authorized in their respective 
charters. ” 

The company made a stipulation to the contract on its date 
that nothing in the contract should be so construed as to prevent 
the city from sinking or driving wells on its property and using 
the water therefrom on the premises, provided that water shall 
not be distributed by the city either for public or private purposes 
in pipes or mains. And further, that the contract shall not be 
so construed as to charge any person a higher price for continu- 
ance of his present service than he has heretofore been charged 
for the same service unless changed by arbitration as provided in 
the contract. The company also stipulated that application shall, 
P.U.R.1928B. 
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at the option of the city, be made to the General Assembly for the 
confirmation thereof when the contract is presented for confir- 
mation. 

The finding further recites: 

“The plaintiff has hitherto paid all taxes upon its tangible 
property as provided in said contract, and the city of New Haven 
has hitherto paid to the plaintiff the proportion of the taxes 
tixed in said paragraph tenth, upon the gross earnings of the 
plaintiff, under § 1370 of the General Statutes and amendments 
thereto. 

“The plaintiff has paid to the United States the corporation 
taxes (imposed by act of Congress of August 5, 1909 [36 Stat. 
11] and amendments thereto), and the capital stock tax (imposed 
by act of Congress of September 8, 1916 [39 Stat. 756], and 
amendments thereto) assessed against the plaintiff. 

“The defendant has not saved the plaintiff harmless from any 
part of any of said income and capital stock taxes, nor has the 
defendant paid to the plaintiff for the water supplied to the de- 
fendant for fire protection and other municipal purposes. 

“No demand was made by the plaintiff upon the defendant, 
with respect to such corporate income and capital stock taxes, 
until on or about August 20, 1926, when the defendant refused 
to pay said taxes.” 

On June 1, 1903, the General Assembly of the state of Con- 
necticut passed a private act (14 Sp. Laws 1903, p. 276), as 
follows : 

“Amending the charters of the city of New Haven and of the 
New Haven Water Company. 

“Resolved by this assembly : 

“Section 1. That the terms of a certain contract entered into 
by and between the city of New Haven and the New Haven 
Water Company on the 17th day of February, 1902, concerning 
the supplying of water for the use of said city and its inhabitants, 
be and they are hereby made obligatory upon the said city of 
New Haven and the said New Haven Water Company as though 
specifically authorized in their respective charters. 

“Sec. 2. A certain stipulation executed and delivered by the 


New Haven Water Company to the city of New Haven on the 
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17th day of February, 1902, concerning the construction of the 
contract referred to in § 1 hereof, is hereby made obligatory up- 
on the said New Haven Water Company whenever said city 
shall exercise its option to claim the construction, or any part 
thereof, in said stipulation particularly set forth.” 

The maximum rates fixed in said contract, to be charged to 
private consumers, have been maintained during the entire time 
said contract has been in force, and said maximum rates are 
still in effect. 

The plaintiff claims that its revenues during the term of the 
contract, Exhibit A, hereinafter referred to, have been sufficient 
only to pay its operating costs, including interest on indebted- 
ness, and all labor, material, salaries, damages, renewals, exten- 
sions, depreciation, repairs and replacements of plant, and tax- 
es, together with a sum sufficient to pay dividends of 8 per cent 
upon its capital stock outstanding when said contract was exe- 
euted, and dividends of 8 per cent upon such additional capital 
stock as has been issued since that date, and leave a small annual 
surplus, most of which has been invested in the plant. 

The plaintiff will make the following claims before the Pub- 
lie Utilities Commission, if the court should decide that said 
(ommission has jurisdiction: By reason of the great increase in 
the cost of all labor and materials, since February 17, 1902, and 
by reason of the heavy annual charges which would be necessary 
in order to raise the funds to carry out the improvements here- 
inbefore mentioned, the rates specified in said contract are no 
longer just and reasonable, and it is no longer just and reason- 
able that water should be furnished to the city of New Haven 
for fire protection, and for all other public and municipal pur- 
poses, without charge, and the rates prescribed in said contract 
will not be adequate to enable the company to discharge its 
duty to the public and the city of New Haven and neighboring 
towns, and to yield to the plaintiff a fair return upon its prop- 
erty, used and useful in the public service. 

The defendant denies that under paragraph ten it is, or has 
been, under obligation to pay any portion of said corporation 
income or capital stock taxes, or to pay any sum to the plaintiff 
by reason of its failure so to do, either as to such income or cap- 
P.U.R.1928B. 
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ital stock taxes hitherto assessed, or to such as may be assessed 
in the future. 

The plaintiff claims a declaratory judgment: 

(1) Are the rates to be charged by the New Haven Water 
Company as provided in the contract, Exhibit A, unalterable? 
Or are these rates subject to be increased by the Public Utilities 
Commission, beyond the schedule of maximum rates fixed in and 
by the contract, Exhibit A, within the city of New Haven, pro- 
vided said Commission shall find that said rates as charged there- 
in to and within the city of New Haven are discriminatory or 
less than just, reasonable, and adequate to provide properly for 
the public convenience, necessity, and welfare ? 

(2) That under the contract between the city of New Haven 
and the New Haven Water Companj;, dated February 17, 1902, 
the plaintiff, as to assessments heretofore made, was entitled to 
be saved harmless from such part of the Federal] corporation in- 
come taxes and capital stock taxes as is measured “by the ratio 
of the gross revenue received from consumers within the city of 
New Haven, to the gross revenue of said company from all its 
consumers,” and that if the city failed so to do, said company 
was entitled to be paid, during the period of failure, for water 
for tire protection, the sum of $20 per year for each hydrant, 
and for all other water used by said city at the lowest meter rates 
to private consumers, as per schedule at the time in force, less a 
discount of 25 per cent therefrom. 

(3) That under the contract between the city of New Haven 
and the New Haven Water Company, dated February 17, 1920, 
the plaintiff will be entitled, as to future assessments, to be saved 
harmless from such part of the Federal corporation income taxes 
and capital stock taxes as shall be measured by the ratio of the 
gross revenue received from consumers within the city of New 
Haven, to the gross revenue of said company from all its con- 
sumers, and that if the city shall fail so to do, said company 
will be entitled to be paid, during the period of failure, for wa- 
ter for fire protection, the sum of $20 per year for each hydrant, 
and for all other water used by said city, at the lowest meter rates 
to private consumers, as per schedule at the time in force, less 


a discount of 25 per cent therefrom. 
P.U.R.1928B. 
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Argued before Wheeler, C. J., and Maltbie, Haines, Hinman, 
and Banks, JJ. 

Appearances: George D, Watrous, of New Haven, for plain- 
tiff; Samuel A. Persky, of New Haven, for defendant. 


Wheeler, ©. J. (after stating the facts as above). We held 
in Ansonia v. Ansonia Water Co. 101 Conn. 151, 159, 125 Atl. 
t74, in conformity with the decisions of the Supreme Court of 
the United States, that rates fixed by contract between a public 
service corporation and its customers, whether private persons 
or a municipality, may be superseded by rates fixed by the state 
in an appropriate exercise of the police power except in two 
classes of cases. “First, those in which the state has in its Con- 
stitution or by statute explicitly conferred upon the municipality 
the power to establish by ordinance the rates to be charged by 
public service corporations operating within its limits;’ and 
second, “the so-called ‘franchise contract’ cases.”” We are con- 
cerned with the first of these exceptions. The same rule must 
hold whether the power conferred by statute upon the municipal- 
ity to establish rates be by contract or by ordinance. The ex- 
ceptions, we say, are confined to cases “in which it clearly and 
unmistakably appears, first, that the state has delegated its rate- 
regulating power to the municipality, acting within its geo- 
graphical limits, and second, that the municipality has with 
equal clarity and certainty exercised its delegated power by a 
contract fixing the rates to be charged for a limited term.” 

The General Assembly, in the act we quote in the statement, 
specifically made the terms of this contract obligatory upon the 
city and company. It was more than the delegation of power to 
fix the rates and make the contract; it was not only the legisla- 
tive approval of the rates and the terms of the contract as made, 
but also the making of the same obligatory upon city and com- 
pany. It was as though the contract had been made directly 
with the General Assembly. The act was a clear delegation by 
the General Assembly of its rate-regulating power to the mu- 
nicipality. The chief consideration to the company was the 
agreement of the city that it should have the exclusive right to 
sell water to the inhabitants of the city at the schedule of rates 
P.U.R.1928B. 
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specified. The consideration to the city was that its inhabitants 
were to get an adequate supply of water at the stated rates, and 
that the rates to be charged to all consumers of water in the city 
should at all times be fair and reasonable, and that it was to 
receive the water required for public purposes free, and have the 
right to purchase the company’s property, assets, and franchise 
at the end of twenty-five years from the 20th of February, 1902, 
and every successive period of twenty-five years thereafter. 

The obligation of the company under the contract is unlim- 
ited in duration; that of the city is also unlimited unless it shall 
consider the rates charged for water to be unreasonable, where- 
upon, if the city and company cannot agree upon the rates, the 
matter shall be submitted to arbitration, and, when it is con- 
firmed by the court, it shall be conclusive for a period of at least 
five years from the date of the arbitration report. In effect, the 
act of the General Assembly amended the charter of the city and 
not only ratified the contract it had entered into with the water 
company, but made it obligatory upon it. This was as though 
authority to make this contract had been conferred in the char- 
ter of the city, and it had made the contract pursuant to such 
authority, and subsequently the General Assembly had not only 
ratified the contract, but expressly made it obligatory upon its 
agent, the city. In effect, too, it amended the charter of the 
water company. The General Assembly had before it the con- 
tract, as to the water company a perpetual contract, which by 
its terms the company could not change. It was this contract, 
unlimited in its duration, which the General Assembly authorized 
and made obligatory upon the parties to it. 

The city contends that since the state has the power to enter 
into contracts unlimited in duration it may delegate this power 
to the city. The water company contends that the state cannot 
by contract forever disable the legislative branch of the govern- 
ment from regulating the rates fixed by contract between a pub- 
lie service corporation and a municipality, since this would en- 
tail the permanent surrender of its exercise of the police power. 
The water company emphatically asserts that this court has de- 
termined the precise question involved in the case of Ansonia 
vy. Ansonia Water Co. 101 Conn. 151, 125 Atl. 474. We have 
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already indieated the extent to which this opinion went. It did 
not determine the question before us. 

The ultimate question which we must decide is controlled by 
the Federal decisions. We quote from one decision of the Unit- 
ed States Supreme Court; it is decisive of the settled rule of 
that court—Publie Service Co. v. St. Cloud, 265 U. 8. 352, 68 
LL. ed. 1050, 44 Sup. Ct. Rep. 492. The city of St. Cloud by 
rdinance granted to the Public Service Company the right to 
construct and maintain for thirty years works for the manufac 
ture, distribution, and sale of gas at a specified rate. The com- 
pany intended to increase this rate; upon the city’s threat to 
interfere with the collection of the proposed increased rate, the 
company made application for an injunction and for an adju- 
dication that the rate of the ordinance was confiseatory. The 
court held the ordinance and the acceptance of the franchise un- 
der it was a contract. Its opinion by Mr. Justice Sanford de- 
elared : 

“It has been long settled that a state may authorize a munic- 
ipal corporation to establish by an inviolable contract the rates 
to be charged by a public service corporation for a definite term, 
not grossly unreasonable in time, and that the effect of such a 
contract is to suspend, during its life, the governmental power 
of fixing and regulating the rates. . . . And where a public 
service corporation and the municipality have power to contract 
as to rates, and exert that power by fixing the rates to govern 
during a particular time, the enforcement of such rates is con 
trolled by the obligation resulting from the contract, and the 
question whether they are confiscatory is immaterial. Southern 
lowa Electric Co. v. Chariton, 255 U.S. 539, 542, 65 L. ed. 764, 
P.U.R.1921D, 275, 41 Sup. Ct. Rep. 400, and cases there cited ; 
Padueah v. Paducah R. Co. 261 U. 8S. 267, 273, 67 L. ed. 647, 
P.U.R.1925C, 309, 43 Sup. Ct. Rep. 335; Georgia R. & Power 
Co. v. Decatur, 262 U. S. 482, 438, 67 L. ed. 1065, P.U.R. 
1923E, 387, 43 Sup. Ct. Rep. 613.” Home Teleph. & Teleg. 
Co. v. Los Angeles, 211 U. 8S. 265, 273, 53 L. ed. 176, 29 Sup. 
Ct. Rep. 50. 

[1, 2] The right of a city to contract away its right as to the 
rates to be charged by a public service corporation is a limita- 
P.U.R.1928B. 
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tion imposed upon the police power. Except as so limited, its 
power cannot be contracted away. The state may not authorize 
iu municipality to establish, by contract, rates to be charged by 
a public service corporation for a definite term, which is un- 
reasonable in time; it cannot authorize a contract as to rates for 
un unlimited or perpetual term, which necessarily would be 
grossly unreasonable in time since this would be a surrender by 
the state of its exercise of the police power of fixing and regu- 
lating rates. In Atlantie Coast Line R. Co. v. Goldsboro, 232 
U. S. 548, 558, 58 L. ed. 721, 34 Sup. Ct. Rep. 364, 368, the 
Court said: 

“It is settled that neither the ‘contract’ clause nor the ‘due 
process’ clause has the effect of overriding the power of the 
state to establish all regulations that are reasonably necessary 
to secure the health, safety, good order, comfort, or general wel- 
fare of the community ; that this power can neither be abdicated 
nor bargained away, and is inalienable even by express grant; 
and that all contract and property rights are held subject to its 
fair exercise.” 

We declared in Ansonia v. Ansonia Water Co. supra, at p. 
163 of 101 Conn.: 

“The root of the matter is that the rate-regulating power of 
the state is a limitation on the right to fix rates by private con- 
tract; and that therefore the rightful exercise of that govern- 
mental power cannot be said to impair the obligation of such con- 
tracts.” 

. . « “All the cases,” we say at p. 159 (125 Atl. 477), “in 
which a contract between a municipality and a public service cor- 
poration, establishing the rates to be charged by such corpora- 
tion has been held by the Supreme Court of the United States 
to suspend, during the life of the contract, the governmental 
power of fixing and regulating rates, divide themselves into two 
classes,” namely, those to which we have referred in an earlier 
part of the opinion. Hudson Water Co. v. McCarter, 209 U. 8S. 
349, 52 L. ed. 828, 28 Sup. Ct. Rep. 529, 14 Ann. Cas. 560; 
Walla Walla v. Walla Walla Water Co. 172 U. S. 1, 43 L. ed. 
341, 19 Sup. Ct. Rep. 77; Paducah v. Paducah R. Co. supra; 
Los Angeles v. Los Angeles City Water Co. 177 U.S. 558, 44 L. 
P.U.R.1928B. 
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ed. 886, 20 Sup. Ct. Rep. 736; Puget Sound Traction, Light & 
P. Co. vy. Reynolds (D. C.) 223 Fed. 371, 375; Barre v. Perry, 
82 Vt. 301, 75 Atl. 574. 

[3-5] The contract between the city and water company would 
not be void in foto though the rate provision was subject to mod- 
ification by public authority. It and every similar contract as to 
rates carries with it the implied provision that it must not con- 
travene the police power in respect to the duration of the con 
tract, and that, if it does, it must yield to modification by law- 
ful authority. So far as the parties to the contract are concerned, 
the rates contracted for must stand unless changed by their agree- 
ment or by public authority. The contract as to the city while 
for an indefinite period does not contract away the police pow- 
er, since it provides that the rates must be fair and reasonable 
und gives a remedy to the city by way of arbitration if the rates 
charged are unreasonable, and particularly specities the items 
which shall be taken into consideration by the arbitrators in fix- 
ing rates which are fair and reasonable. It also provides that 
the award shall be conclusive for at least five years. It results 
that the city may have the rates reassessed at intervals of five 
years. This is a limitation upon the indefinite term of the con- 
tract as to rates. An unlimited provision coupled with a power 
of arbitration for definite periods does not surrender the police 
power for an unlimited or for a grossly unreasonable period. 
The rates may be changed at every arbitration period. The con- 
tract as to the water company is for an indefinite period. A pro- 
vision for the indefinite duration of the contract as to the water 
company is a surrender of the police power and beyond the pow 
er of the General Assembly to itself grant or to delegate the pow- 
er to grant to a municipality. There is no provision for arbitra- 
tion similar to that given the city. Had the provision for arbi- 
tration been equally applicable to the water company, no claim 
could have been made by it that the contract as to it was for an 
indefinite period since the rates would have been subject to reap 
praisement every tive years. Under the Federal decisions we have 
quoted from and Ansonia v. Ansonia Water Co. supra, rates 
which are fixed by a contract authorized by the legislature for a 
‘efinite term, which is not unreasonable in its duration, are con- 


?.U.R.1928B. 





XU 








XUM 


NEW HAVEN WATER CO. vy. NEW HAVEN. 489 


trolled by the terms of the contract, “and the question whether 
they are confiscatory is immaterial.” 

{6-8] Rates which are fixed by a contract authorized by the 
legislature for an indefinite term, or an unreasonable term, are 
in violation of the police power, since their duration extends be- 
vond a reasonable period. If the contract be for an indefinite 
(erm, or an unreasonable term, and the parties cannot agree as 
to a reasonable period of duration of the rates, upon proper ap- 
plication, the Publie Utilities Commission may, under Chap. 
328, Public Acts 1921, determine whether the duration of the 
rates is unreasonable—one for an indefinite term would neces- 
sarily be unreasonable—and so finding, fix the duration and their 
amounts. Since the duration of the rates in the contract before 
us as to the water company is for an indefinite term, the water 
company may at any time make application to the Publie Util- 
ities Commission for a finding that this term is unreasonable, 
and fixing a reasonable term and the rates as to it for such term. 
Courts will not interfere with the legislative authorization as to 
rates except in clear cases. But where the exercise of the police 
power in fixing rates for an unlimited time is manifestly unrea- 
sonable, courts will interfere. State v. Bassett, 100 Conn. 430, 
433, 123 Atl. 842, 37 A.L.R. 131; State v. Porter, 94 Conn. 639, 
642, 110 Atl. 59. “The legislative department is the judge, 
within reasonable limits, to determine what public convenience 
and publie welfare require, and the wisdom of its legislation is 
not the concern of the courts.” State v. Bassett, supra, at page 
432. 

[9] Whether the Commission or the court on appeal make 
the determination of the rates under the provision of the con- 
tract which requires that they be fair and reasonable, or under 
the terms of Chap. 328, Public Acts 1921, which, in effect, pro- 
vides that the rates must be just, reasonable, and adequate for 
the public convenience, necessity, and welfare, becomes imma- 
terial since both provisions mean the same thing. “Just” is the 
equivalent of fair, and rates which are adequate to enable the 
water company to provide properly for the public convenience, 
necessity, and welfare are reasonable rates. 

[10-12] The tenth article of the contract provides that, in 
P.U.R.1928B. 
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case any franchise or other tax, except upon its tangible prop- 
erty, shall be assessed against the company, the city shall save 
the company harmless from a defined part thereof, or, on failure 
so to do, it shall pay a specified sum for water for fire protection 
and for all other water used by the city the lowest then meter 
rates to private consumers, less 25 per cent discount therefrom. 

The United States has assessed against the company an in- 
come tax, under Act of Congress of August 5, 1909, and a capital 
stock tax, under act of Congress of September 8, 1916, which the 
company has paid, and the city has neither saved the company 
harmless from the payment of these taxes nor paid it for the 
water supplied for fire protection and other municipal purposes. 
The company made no demand upon the city for these taxes until 
on or about August 20, 1926. 

The liability of the city to pay these taxes depends upon 
whether the income and capital stock taxes are included in th 
words, “Any franchise or other tax, except upon its tangible 
property.’’ They are susceptible of this construction. They are 
also susceptible of a construction which would exclude them 
from these terms. They may refer to taxes imposed by the state 
or municipality, or both, or to all kinds of Federal taxes. The 
language is thus ambiguous. It is to be construed as including 
those kinds of taxes which the parties to the contract intended 
them to include. Leonard v. Dyer, 26 Conn. 172, 68 Am. Dec. 
382; Bean v. Atwater, 4 Conn. 3, 10, 10 Am. Dec. 91. Several 
canons of construction are applicable. Since the public interest 
is affected, the language should be construed so as to protect that 
interest. Since this phrase of the contract was inserted for the 
benefit of the water company, its language must be construed 
most strongly against the company. 

[13] Appiying the rule ejusdem generis to this phrase, the 
Federal income and capital stock taxes cannot be brought with 
in it. These taxes were not in existence when this contract was 
made, and there is nothing in the record to indicate that the 
parties anticipated the subsequent enactment of legislation cre- 
ating these new modes of taxation. Moreover, the history ol 
these taxes makes it clear that the parties to the contract never 
‘ould have intended to include these taxes within this phrase. 


P.U.R.1928B. 
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A Federal income tax had been declared unconstitutional. A 
constitutional amendment proposed and-enacted subsequent to 
the making of this contract, made the enactment of the income 
tax in 1909 possible. The capital stock tax of 1916 was enacted 
as a substitute for the corporation tax of 1909. Both taxes were, 
in 1902, foreign to the thought and business of the country; - 
neither was within the contemplation of these parties. 

The authorities reach a like conclusion in related instances. 
Des Moines Union R. Co. v. Chicago Great Western R. Co, 188 
Towa, 1019, 177 N. W. 90, 9 A.L.R. 1557, and cases cited ; Cat- 
awissa R. Co. v. Philadelphia & R. R. Co. 255 Pa. 269, 99 Atl. 
807; Sharon R. Co. v. Erie R. Co. 268 Pa. 396, 112 Atl. 242; 
Park Building Co. v. Yost Fur Co. 208 Mich. 349, 175 N. W. 
431; Haight v. Pittsburg, Ft. W. & C. R. Co. 6 Wall. 15, 18 
L. ed. 818. 

[14] The water company has paid the Federal income tax 
for seventeen years and the capital stock tax for nearly ten years 
and never until August 20, 1926, made demand upon the city 
that it was entitled to be saved harmless from the payment of 
these taxes, yet the city had not only paid the company the pro- 
portion of taxes upon gross earnings of the plaintiff, as pro- 
vided in article ten of the contract, but also the franchise tax 
enacted in 1915 (Laws 1915, Chap. 292) as an amendment to 
General Statutes, § 1370. Presumably the water company knew 
during this long period what taxes it had intended to include 
under this phrase. Its failure to either claim or demand those 
taxes is the most conclusive evidence of its understanding that 
they were not included within the phrase defining the liability 
of the city for taxes. The practical construction of the parties, 
for so long a period, of this part of the contract, which involved 
the yearly or oftener payment of two additional taxes, is most 
persuasive evidence of the true construction to be given this 
phrase. Volk v. Volk Mfg. Co. 101 Conn. 594, 601, 126 Atl. 
S47; Safford v. Morris Metal Products Co. 97 Conn. 650, 653, 
118 Atl. 37; Construction Information Co. v. Cass, 74 Conn. 
213, 217, 50 Atl. 563. The city is not liable for the income and 
capital stock taxes heretofore paid by the water company, nor 
will it be obligated to save the company harmless from future 
P.U.R.1928B. 
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assessments of these taxes, but the same must be paid by the com 

pany so long as they continue to be assessed and this contract 

shall continue. The water company must furnish the city with 

water for public and municipal purposes, including water for 

school and fire protection purposes without cost or charge, as 
- provided under the provisions of the contract. 

(15] We answer the questions upon which our advice is asked 
as follows: (1) The rates of the contract are not unalterable, 
but are continually subject to the exercise of the police power 
ot the state when their duration is an unreasonable one. (2 
The rates fixed in and by the contract may be increased or low 
ered by the Public Utilities Commission upon their finding that 
the duration of the contract is an unreasonable one and that the 
rates charged are not fair and reasonable to the New Haven Wa- 
ter Company, and thereupon they may fix a reasonable period 


for the duration of these rates and fix reasonable rates. (3) The 
city of New Haven is not obliged to save the water company 
harmless from such part of the Federal corporation income tax- 





es and capital stock taxes as is measured “by the ratio of the | 
gross revenue received from consumers within the city of New 

Haven, to gross the revenue of said company from all its con- 

sumers,’ which it has heretofore paid or may hereafter be obliged 

to pay. (4) The water company must furnish the city with 

water for public and municipal purposes, including water for 

school and fire protection purposes, without cost of charge, as 

provided under the provisions of the contract. 


The other judges concurred. 
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KANSAS GAS & ELECTRIC COMPANY 
v. 
PUBLIC SERVICE COMMISSION et al. 
(— Kan. —, 261 Pac. 592.) 
Monopoly and competition — Jurisdiction of Commission — Statutory 
powers. 


1. The Publie Utilities Act confers upon the Public Service Com- 
P.U.R.1928B. 
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mission the power to determine whether a community already occupied 
and served by one utility may be invaded by another utility giving the 
same kind of service, and whether the publie interest or that of the 
utilities would be subserved by the construction and installation of a 
second system in the community, p. 495. 


Certificates of convenience and necessity — Presumption conjined to 
extent of operation prior to regulation — Electric utility. 

2. A provision of the act (Rev. Stat. 66-131) interpreted, and it is 
held that a utility that was doing business in the state when the act 
was passed, and is proposing to enter a community not theretofore occu- 
pied by it, must obtain from the Commission a permit to do so and 
may be required to conferm to reasonable regulations of the Commis- 


sion in respect thereto, p. 495. 


Constitutional law — Certijicate requirements not a_ violation of 
rights — Electric utility. 


3. Such a regulation and requirement is not a violation of the 
constitutional rights of the utility, p. 497. 


Monopoly and competition — Power of the Commission to permit 
electric competition, 

4. It is within the power of the Qommission to determine whetiier 

a permission to a second utility would operate as a needless economic 

waste, disadvantageous alike to the public and the utility, and if these 

facts were found to exist to make an order regulating the service. in 

effect substituting regulation for competition, and even going to the 

extent of excluding the applying utility from the zone or territory al- 

ready occupied and being served by another utility with the permission 


of the Commission, p. 502. 
(December 10, 1927.) 


Headnotes by the Court. 


+ 


ArvrraL from judgment dismissing injunction proceeding to 
restrain enforcement of Commission order prohibiting invasion 
of territory by electric company; affirmed. 

Appearances: Henry L. McCune, of Kansas City, and Fred 
S. Jackson and James E. Smith, both of Topeka, for appellant ; 
M. J. Healy and John M. Kinkel, both of Topeka, Louis E, Clev- 
enger, of Emporia, and William A. Smith, Attorney General, 


for appellees. 


Johnston, C. J.: In this proceeding two electric power com- 
panies are contending for the right to supply a cement plant 
at Mildred, a large user of electric current, with the power 
necessary to the operation of the plant. The Kansas Utilities 
Company, hereinafter spoken of as the Utilities Company, 
P.U.R.1928B. 
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was organized on September 19, 1919, and has been en- 
gaged in manufacturing, distributing, and selling electric cur- 
rent to consumers in five counties near its headquarters at 
It. Seott, to wit, Bourbon, Allen, Woodson, Coffey, Anderson, 
and Linn counties. It applied to the Publie Utilities Commis 
sion, now called the Public Service Commission, and herein- 
after designated as the Commission, for a certificate or permit 
to carry on the business for which it was organized, and this was 
awarded on August 4, 1920. Later, and on March 15, 1925, by 
an amendment it changed its corporate name to the name now 
used, and obtained from the Commission a certificate of conven- 
ience and necessity to do business in the zone composing the 
counties named. It has transmission lines in this territory, and 
one of its lines reaches a point within 13 miles of the cement 
plant mentioned, and it had asked the Commission for authority 
to extend the line to the cement plant. The plant, it appears, is 
close to the load center of the Utilities Company. 

The Kansas Gas & Electric Company, hereinafter designated 
as the Electric Company, was duly organized in 1910, and was 
authorized by the, charter board of the state to carry on the busi- 
ness of manufacturing, distributing, and selling electric current 
in Kansas. It engaged in business and sold and distributed elec- 
trie current to consumers in a number of counties in the state, 
but principally in Sedgwick and Butler counties. It appears to 
have a line to Bluffville, Wilson county, which was about forty 
eight miles from the cement plant, and it applied for a permis- 
sion to construct a transmission line to Mildred with a view of 
furnishing electric current to the cement plant, but it had not 
obtained a certificate of convenience and necessity for the exten- 
sion or the furnishing of current in that zone. It further ap- 
pears that the cement plant was ready and willing to buy current 
from either of the power companies which it found was able to 
supply sufficient current for the operation of the plant at a rea- 
sonable cost. A hearing was had before the Commission on Jan- 
uary 3, 1925, nominally for authority of Utilities Company to 
build a transmission line to the cement plant, and at the same 
time the Electrie Company applied to the Commission for per- 


mit to build a transmission line from Bluffville to Mildred. 
P.U.R.1928B. 
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Elaborate pleadings and statements were filed and made and 
much testimony produced before the Commission by the parties, 
but there was a broadening of the issues and both of the contend- 
ing parties joined in asking for a decision as to the power of the 
Commission to limit the territory in which a utilities company 
may operate. The Electric Company contended that the Com- 
mission had no jurisdiction to define limits or to prevent dupli- 
cation of service in a community, and, in particular, had no 
power to exclude it from supplying electric current to consum- 
ers in any territory within the state. The Utilities Company 
contended that the Electrie Company should not be allowed to 
invade the territory for which the Commission had granted it 
a certificate of convenience and necessity, it being shown that 
it was able, ready, and willing to supply current to all consumers 
within the zone or district over which a certificate of convenience 
und necessity had been granted to it by the Commission. At the 
end of the hearing the Commission decided that it had power 
to regulate the service and define the limits in which a public 
service utility may do business in the state, that the utility has 
and should have the present and exclusive right to operate in the 
territory for which a certificate had been granted, and that the 
Electric Company should refrain from interfering with the pub- 
lic service already established and maintained by the Utilities 
Company in the territory defined until authority to do so had 
been given by the Commission. Later, the Electric Company 
brought this action in the district court to enjoin the enforce- 
ment of the order, and, upon a demurrer setting forth the facts, 
the court held that: 

“Where one utility is attempting to enter territory occupied 
and served by another utility of the same character, and where 
such competition would have the effect of duplicating service 
to the injury of the users of the community furnished, the Pub- 
lie Service Commission has the jurisdiction and authority to ex- 
clude the applicant company.” 

Judgment was accordingly given for the defendants. 

[1, 2] The question first argued relates to the interpretation 
and effect of a section of the Public Utility Act, which provides: 

“No common carrier or public utility governed by the provi- 
P.U.R.1928B. 
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sions of this act shall transact business in the state of Kansas 
until it shall have obtained a certificate from the Public Util- 
ities Commission that public convenience will be promoted by 
the transaction of said business and permitting said applicants to 
transact the business of a common carrier or public utility in 
this state. This section shall not apply to any common carrier 
or public utility governed by the provisions of this act now trans- 
acting business in this state.” Rev. St. 66-131. 

It is contended by the plaintiff that the last clause of the sec- 
tion made it unnecessary for it to obtain a certificate or permit 
to extend its business into territory not occupied by it when the 
Public Utility Act was passed, and that in fact it was entitled to 
occupy new territory and carry on its business without permis- 
sion or any interference or interruption by the state or the Pub- 
lie Service Commission. The plaintiff, as well as some other 
utilities, had obtained authority and was already engaged in 
business when the Public Utilities Law was enacted. The sta- 
tus of these companies as going concerns was recognized by the 
legislature and a permit to enter the state and do business was 
deemed to be unnecessary. As to new utilities or those not vet 
authorized to do business in the state, it was provided that they 
could not come in and begin business until they had obtained 
from the Commission a certificate that the public convenience 
would be promoted by allowing them to enter the state and trans- 
act business as a public utility. A company already in the state 
which had an established business and was then giving service to 
the public was exempted from obtaining a permit, but the new 
company applying for admission was required to satisfy the 
Commission that public convenience would be subserved by per- 
mitting them to transact business in the state. When that per- 
mit was granted to the new company, it was placed on a par 
with those already in the state and engaged in serving the pub- 
lic. We think it was not the purpose of the legislature to relieve 
any public utility doing business in Kansas from the regulatory 
powers, supervision, and control of the Commission. It could 
not have been the intention, we think, to discriminate as between 
utilities admitted to and doing a like business in the state, su- 


¢ 


pervising and regulating one and allowing another to run at 
P.U.R.1928B. 
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large, doing business as it chose, free from regulation or con 
trol. The Publie Utilities Act is an elaborate one, giving the 
Commission full power and authority to supervise and control 
all public utilities, and nothing in it indicates a purpose that any 
of the utilities can escape this supervision and control or can 
claim a preference over another utility engaged in the same pub- 
lie service. Such a discrimination, if it was intended, could 
not be upheld. The first section of the act provides: 

“The Public Utilities Commission is given full power, author- 
ity, and jurisdiction to supervise and control the public utilities 
and all common carriers, as hereinafter defined, doing business 
in the state of Kansas, and is empowered to do all things neces- 
sary and convenient for the exercise of such power, authority, 
and jurisdiction.” Rev. St. 66-101. 

Looking over the different provisions of the act, it seems rea- 
sonably clear that the legislative purpose was to subject all util- 
ities operating thereafter in the state to the same supervision 
and control. One already in the state and serving a community 
is allowed to continue such service to that community without 
the permit required of a utility entering the state after the law 
was enacted. If it desired to extend its service to other commu- 
nities, a certificate of convenience and necessity for such exten- 
sion must be obtained from the Commission and as to extensions 
it was subject to the same restrictions as utilities admitted to do 
business in the state after the Public Utilities Law was enacted, 
and to the same control as to regulations and service. If the 
(‘ommission is vested with the power to regulate and limit the 
extent of territory in which a utility may extend its operations, 
and thus prevent wasteful competition and duplication of serv- 
ice, which would tend to cause inconvenience to the publie and 
increase the cost of electric current to consumers, the plaintiff 
has no reasonable cause of complaint. 

[3] Plaintiff contends that such power has not been vested 
in the Commission by the legislature, and, if exercised, would 
be an unconstitutional invasion of its rights. It is argued that 
the provision relating to certificates of convenience and neces- 


sity should not be applicable to utilities “‘now transacting busi- 
P.U.R.1928B, 32 
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ness in the state,”’—is an added right to its franchise which can- 
not be constitutionally taken from it. Counsel says: 

“By specially exempting the old companies from the new law 
all their rights were preserved, and this provision went much 
further than merely relieving the old companies from applying 
for a certificate from the new Commission. Whatever may be 
the powers of the Commission to create or protect a monopoly 
under the new section of the law, such powers by express enact 
ment of the legislature do not’ extend to the old companies nor 
control their activities and property rights. The Commission 
is given no power of any kind to curb or limit corporate or fran- 
chise powers existing at the time the law went into effect. It has 
been asserted by the state at certain stages of these proceedings 
that the exemption contained in the section under consideration 
should be construed to apply only to such parts of the state as 
were actually occupied by plaintiff at the time of the law’s en 
actment. But we assert that the more reasonable view is that 
the legislature must have known that franchises and public en- 
gagements are commonly accepted in entirety and not by piece- 
meal and intended to protect such franchises as had been ac 
cepted and were then being acted upon in their entirety.” 

It was further said that: 

“The grant and the acceptance by a chartered company in- 
cludes what could reasonably have been held in prospect by the 
company and all that could fairly have induced the incorpora- 
tors to make their investments and assume the public duties im- 
posed by the franchise, and that such rights, whether rising to 
the dignity of contracts or not, will not be forfeited or repealed, 
except upon a clear and unmistakable declaration of the legisla- 
ture showing an intent to forfeit or repeal rights and privileges 
so acquired.” 

The regulations in question cannot be considered a part of the 
charter rights of the plaintiff, but constitute an exercise of the 
police power which the state retains for the protection of the 
public safety and welfare. It is too late to insist that utilities 
organized and chartered under our general law are not subject to 
the police power designed for the protection of the publie and 
the utility as well. In Atlantic Coast Line R. Co. v. Goldsboro, 
P.U.R.1928R. 
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232 U. S. 548, 558, 58 L. ed. 721, 34 Sup. Ct. Rep. 364, 368, 
the Court said: 

“It is settled that neither the ‘contract’ clause nor the ‘due 
process’ clause has the effect of overriding the power of the state 
to establish all regulations that are reasonably necessary to se- 
cure the health, safety, good order, comfort, or general welfare 
of the community; that this power can neither be abdicated nor 
bargained away, and is inalienable even by express grant; and 
that all contract and property rights are held subject to its fair 
exercise.” 

See, also, Union Dry Goods Co. v. Georgia Pub. Service Corp. 
248 U. S. 372, 63 L. ed. 309, P.U.R.1919C, 60, 39 Sup. Ct. 
Rep. 117, 9 A.L.R. 1420. 

The Publie Utilities Act in terms is made to apply to “all com 
panies for the production, transmission, delivery or furnishing 
of heat, light, water, or power.” Rev. St. 66-104. In a case 
where one telephone company was seeking to enter territory oc- 
cupied by another and was enjoined from doing so, it was said 
among other things: 

“The enactment of the Public Utilities Law was an exten 
sion of the police power of the state over such utilities, but it 
did not grant any additional rights to such utilities as were es- 
tablished and maintained before the adoption of that act; and 
the Baxter Telephone Company procured no rights thereunder 
which it can maintain against possible competitors. The Public 
Utilities Law was not enacted as an extension or enlargement 
of the powers and privileges of an existing telephone company.” 
Baxter Teleph. Co. v. Cherokee County Mut. Teleph. Asso. 94 
Kan. 159, 146 Pac. 324, L.R.A.1916B, 1083, 1087. 

The power contested here has been recognized as existing in 
a number of our former decisions. In Janicke v. Washington 
Mut. Teleph. Co. 96 Kan. 309, 150 Pac. 633, a party had estab- 
lished a telephone system in a city and another company propos- 


‘ing to enter the city and transact a like business made applica- 


tion to do so, which was denied by the city council. A contract 
was made between the established company and the invading 
utility for an exchange of business, with the stipulation that the 


new utility should not put in telephone service within the city. 
P.U.R.1928B. 
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The new company, however, undertook to install phones in the 
city, which was a violation of the contract and of public policy. 
An injunetion against its action was granted. In an appeal it 
was said: 

“Two telephone systems serving the same constituency place 
a useless burden upon the community, cause sorrow of heart and 
vexation of spirit, and are altogether undesirable. The Public 
Utilities Commission, with its power over rates and sufficiency 
and efficiency of service, can quickly suppress any evil conse- 
quences of monopoly, and good public policy favors rather than 
discountenances a single system. In this instance the public 
was distinctly benetited by the arrangement whereby subscrib 
ers to each system each operating in a different field, acquired 
the free use of the other.” 

In treating of the policy of regulating and limiting the serv- 
ice to a single utility and its effect on the utility and the public, 
the court said: 

‘Moreover, in passing under the jurisdiction of the State 
(‘ommission the defendants are not going to be subjected to some 
malignant influence. The Commission may require some more 
formality in the conduct of their business, but there are com- 
pensations. It will be defendants’ duty to give adequate serv- 
ice at reasonable rates, but in return their business will be pro- 
tected from wasteful and ruinous duplication and competition. 
Note the plight of the one defendant in this action which has 
made some effort to obey the law, the Wakeeney Company. Its 
service has been interfered with by a new company, the Trego, 
for whose benefit the connection between the lines of the Wa- 
keeney Company and of the other defendants was severed in 
January, 1922. If the Wakeeney Company and the other de 
fendants were giving efficient and suflicient service, the Trego 
Company should have kept out of the field or developed a field of 
its own. It had no right to interrupt the public service being 
performed by the other defendants. It was to prevent such mis 
chievous rivalry that the law made a certificate of convenienc 
to be issued by the Commission a prerequisite to engaging in a 
public utility business.” State ex rel. Helm v. Trego County 
P.U.R.1928B. 
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Co-op. Teleph. Co. 112 Kan. 701, 705, P.U.R.1923C, 539, 545, 
212 Pac. 902, 904. 

The question was the subject of consideration in Baxter 
Teleph. Co. v. Cherokee County Mut. Teleph. Asso. supra, in 
which it was remarked that: 

“We can see no fundamental difference between the telephone 
business and any other business, except that owing to its import- 
ance and general use one telephone system is likely to be more 
satisfactory and less expensive than where two or more such 
companies occupy the same field. This the legislature has recog- 
nized and has provided that as a matter of public policy no pub- 
lic utility like a telephone company, excepting one strictly mu- 
tual, will be authorized to do business until it has obtained a 
certificate or a license of authority as a public convenience and 
necessity within the community where it seeks to do business. 
. . . Prior to the passage of the Publie Utilities Act any num- 
ber of telephone companies which could persuade a city govern- 
ment to grant a franchise for the use of the streets and alleys 
might establish a telephone system within such city. The com- 
petition of these would affect the business and affect the reve- 
nues of other utilities of the same character which had previous- 
ly been established.” 

In view of these decisions it is hardly necessary to refer to 
outside authorities, but we may refer to Weld v. Gas & Electric 
Light Comrs. 197 Mass. 556, 558, 84 N. E. 101, wherein it was 
said : 

“In the first place, in reference to this department of public 
service, we have adopted, in this state, legislative regulation, 
and control as our reliance against the evil effects of monopoly, 
rather than competitive action between two or more corporations, 
where such competition will greatly increase the aggregate cost 
of supplying the needs of the public, and perhaps cause other 
serious inconveniences. . . . The state, through the regular- 
ly constituted authorities, has taken complete control of these 
corporations so far as is necessary to prevent the abuses of mon- 
vpoly. Our statutes are founded on the assumption that, to have 
two or more competing companies running lines of gas pipe and 
conduits for electric wires through the same street would often 
P.U.R.1928B. 
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vreatly inerease the necessary cost of furnishing light, as well 
as cause great ‘inconvenience to the public and to individuals 
from the unnecessary digging up of the streets from time to time, 
und the interference with pavements, street railway tracts, wa- 
ter pipes, and other structures [citing authorities]. In refer- 
ence to some kinds of public service, and under some conditions, 
it is thought by many that regulation by the state is better than 
competition.” 

In Pond on Publie Utilities (3d ed.) § 901, the subject of 
supplanting competition with state regulation was discussed, 
and it was said that: 

“The theory of the regulation of municipal public utilities by 
the state through such a Commission is to avoid competition 
which is now generally recognized as a needless economic waste 
and an entirely insufficient method of securing the necessary 
regulation and control. Under this method the state through 
its Commission takes the place of competition and furnishes the 
regulation which competition cannot give, and at the same time 
avoids the expense of duplication in the investment and opera 
tion of competing municipal public utilities.” 

[4] We think the Commission had the power to regulate the 
service and define the limits prescribed, that its exercise oper- 
ates beneficially to the public, and is not inimical to the interests 
of the utilities. Such an order is really advantageous to an 
invading utility whose application was denied, where the ad- 
mission of a second utility would be a serious inconvenience to 
and burden upon the public, and where the duplication of serv- 
ice would necessarily result in an increase of expense in the 
production and delivery of the current. The plaintiff, as we 
have seen, had an established business in several communities 
when the law was enacted. It was entitled to protection as 
against another competitor which was proposing to invade a 
community the former was already serving. By the act it was 
given the right to appeal to the Commission to exclude the in- 
vading utility from constructing and establishing a duplicate 
system which would result in wasteful competition and the re- 
duction of its revenues. If the invading utility had, like the 
plaintiff, been engaged in business when the Utilities Law was 
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enacted and was insisting on the right to operate in the com- 
munity already occupied by plaintiff, without a permit, because 
it was in business when the act was passed, would the plaintiff 
concede that the invading company could enter and operate 
therein without a certificate of convenience and necessity from 
the Commission? Would it concede that the invading com- 
pany was outside of the regulations of the act? In the circum- 
stances, the plaintiff would need protection, and the Commis: 
sion, upon application, would have the power, we think, to in- 
vestigate and determine whether there was necessity for the 
duplication, or whether it would be wasteful and a useless bur- 
den upon the community. The plaintiff would have the right 
to insist that the invading company doing business when the 
law was enacted must procure a permit from the Commission 
before installing a second system the same as is required of 
a utility organized since the enactment of the law. 

Our conclusion is that the decision of the district court was 


correct, and its judgment will be aflirmed. 





WISCONSIN SUPREME COURT, 


PABST CORPORATION 
v. 
CITY OF MILWAUKEE et al. 
(— Wis. —, 215 N. W. 670.) 


Appeal and review — Scope of review — Questions properly before 
appellate court. 

1. Findings of a trial court not questioned upon the argument of 
the case, nor challenged as being unsupported by evidence by any 
assignment of error, cannot be properly so questioned or challenged for 
the first time upon appeal although the court may, in view of the im- 
portance of the question, consider and decide it as if properly raised 
and presented, p. 504. 

Reparation — Excess water rates — Estoppel. 

2. A consumer is estopped to recover excess water rates or any 
additional damages which it might otherwise lawfully claim, where the 
money was paid to the city without questioning the right of the latter 
to collect it, and where it permitted the city to expend the money for 
the benefit of all consumers, including itself, p. 505. 


[October 12, 1927.] 
P.U.R.1928B, 
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Morton by complaining water user to-rehear appeal from judg 
ment of trial court denying the award of a claim for excess rates; 
motion denied. For former opinion see —- Wis. —, P.U.K. 
1927E, 105, 213 N. W. S888. See also, 190 Wis. 349, P.U.R. 
1926D, 290, 208 N. W. 493. 

Appearances: Lines, Spooner & Quarles and Glicksman & 
Gold, all of Milwaukee (H. J. Killilea and F. E. Jenkins, both 
of Milwaukee, of counsel), for appellant; John M. Niven, City 
Attorney, and Clifton Williams, Special Assistant City Attor 
ney, both of Milwaukee, for respondents; Leon B. Lamfrom, 
of Milwaukee, amicus curie. 


Per Curiam: Appellant’s motion for rehearing presents two 
questions not discussed in the opinion filed in this case. 

[1] (1) That the court made findings which are wholly un- 
supported by the evidence. 

The recital of facts contained in the opinion are not findings 
of fact. They are merely a statement of the facts established 
upon the trial, upon which the court based its decision. With 
the single exception of the statement that the patrons of the plant 
have dealt with it since it was first established as if the city 
had full power to fix rates, the facts stated in the opinion are 
based upon the findings of the trial court, or upon facts which 
were not in controversy upon the trial. The opinion has been cor- 
rected by striking therefrom this single erroneous statement of 
tact. 

The tindings of the trial court were not questioned upon the 
argument of the case, nor were these findings challenged as being 
unsupported by the evidence by any assignment of error. This 
question, now raised by appellant for the first time, is, therefore, 
not properly before the court; but in view of the importance 
of the case, and of the court’s desire that every question involved 
should be determined on this appeal, the court has given as care- 
ful consideration to this question as if it had been raised by 
the proper assignment of error and argued at the time when that 
question should have been presented. 

An examination of the record discloses that the facts admitted, 
either by stipulation or by pleadings, together with those facts 
P.U.R.1928B. 
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conceded by both parties upon the trial, establish the facts found 
by the trial court and stated by this court as a basis for its de- 
cision. Appellant by formal written stipulation expressly ad- 
mitted the controlling fact upon which the decision was based ; 
tliat is, that the appellant pursued a course of dealing with the 
city under which it made 15 consecutive payments of water rents 
under the increased schedule of rates without protest. 

[2] (2) Appellant urges that this court should direct the en- 
trv of judgment for the excess of increased rates over the rate 
which prevailed before January 1, 1921. 

Unquestionably, under a proper state of facts, the appellant 
might recover this excess under a complaint which demanded 
the payment of treble damages. Oconto County v. Union Mig. 
Co. 190 Wis. 44, 208 N. W. 989. But the fundamental princi- 
ples of estoppel upon which the decision was hased are not 
changed by the fact that appellant may see fit to reduce the 
mount of its demand against the city. In either case the appel- 
lant’s course of conduct is such that it ought not to be allowed 
to recover money which it paid to the city without questioning 
the right of the city to collect it, and which it permitted the city 
to expend for the benefit of all patrons of the municipal plant, 
including the appellant, without notice of any kind that it ques- 
tioned the power of the city to establish the new rate, or to col- 
leet the increased rate which was paid by the appellant without 
protest. 

The motion for a rehearing is denied, with $25 costs. 





INDIANA PUBLIC SERVICE COMMISSION, 


RE CHICAGO, SOUTH BEND & NORTHERN INDIANA 
RAILWAY COMPANY. 
[No. 9106.]: 


Service — Duty to serve — Street railway — Surrendered franchise. 
1. An electric railway is still under the obligation to furnish street 
railway service to the public in a city through which it operates inter- 
urban cars if this can be done without placing too great a burden upon 
its system as a whole, notwithstanding the franchise has been surren- 
dered as provided by law, p. 509. 
P.U.R.1928B. 
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Service — Local service abandonment refused — Interurban railway. 


2. A petition by an interurban railway to discontinue local ser 


ice in a city on its system because of alleged failure of revenue should 


be denied if additional revenue can be obtained in the operation of such 
city service by efforts to run on regular schedule and with adequate 
facilities, p. 509. 


[December 2, 1927.] 


Perition of an interurban railway to discontinue local city 
service; petition refused and increased local service ordered. 

Appearances: Eli F. Seebirt, for petitioner; Aldo J. Simp 
son, City Attorney of Goshen, for respondents. 


Ellis, Commissioner: On September 28, 1927, R. R. 
Smith, receiver for the Chicago, South Bend & Northern In 
diana Railway Company, filed with the Public Service Commis- 
sion of Indiana a petition requesting permission to discontinue 
street railway service in the city of Goshen, Indiana. Said 
petition, omitting caption and signatures, is as follows: 

“Your petitioner, R. R. Smith, respectfully shows that he 
is the duly appointed receiver of Chicago, South Bend & North- 
ern Indiana Railway Company, an incorporated company 
organized under the laws of the state of Indiana provided for 
the incorporation of street railway companies, and as such is 
engaged in operating a system of street and interurban rail- 
road, extending from Goshen, in the state of Indiana, to Michi 
gan City, in the state of Indiana, through the counties of Elk 
hart, St. Joseph, and LaPorte. 

“That its system also includes the local street railway lines 
in the cities of Goshen, Elkhart, Mishawaka, South Bend, and 
Michigan City. 

“That upon its lines the railway company carries passengers, 
freight, baggage, and express for hire, and is, and holds itself 
out to be, a common earrier. 

“Your petitioner, said R. R. Smith, receiver for Chicago, 
South Bend & Northern Indiana Railway Company further 
shows that by order of the Federal Court of the United 
States for the Northern District of Indiana, South Bend Divi- 
sion, dated September 7, 1927, he was authorized, empowered, 
and directed to abandon said street railway service in the city 
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of Goshen, and to take all such steps as may be requisite and 
necessary to effect such abandonment, including the procure. 
ment of the consent of such public authorities as shall be legally 
requisite. 

“Said R. R. Smith, receiver for Chicago, South Bend & 
Northern Indiana Railway Company further shows that in the 
city of Goshen, which has a population of approximately 9,000, 
the railway company has operated for a number of years past 
city street railway service over the interurban tracks of the 
railway company. That there were formerly two street rail- 
way lines in the said city of Goshen, one called the 8th street 
line, and the other called the Main street line. That in the fall 
of 1919 atter a hearing before the Public Service Commission, 
an agreement was reached between the railway company and the 
city of Goshen, by the terms of which the 8th street line was 
abandoned and the railway tracks removed from the street. 
That under the terms of this agreement the Main street line was 
to be continued for a trial period. That service over said Main 
street line has been continued until the present time, although 
the earnings have constantly diminished and said service had 
been rendered at a serious loss to said railway company. That 
the operation of this line has been continued from year to year 
in the hope that the growth of the city would eventually increase 
the business of your petitioner to a point where the line would 
be at least self-sustaining. That your petitioner states the trat- 


fie is constantly decreasing instead of increasing and that it is 
evident this city service is neither a public convenience nor ne- 
cessity. 

“Your petitioner further states that the abandonment of said 
city street railway service would not require the abandonment 
of any of the present trackage in said city. That it would sim 
ply mean the discontinuance of the operation of one city street 
ear which is now operated over the interurban tracks within the 
limits of said city on an hourly schedule as to part of the line 
and a half-hourly schedule as to the remainder of the line. 

“Your petitioner in presenting this petition has purposely 
failed to include the valuation of the line in question, not only 
on account of the fact that no abandonment of trackage is con- 


P.U.R.1928B. 








508 INDIANA PUBLIC SERVICE COMMISSION. 


templated but also on account of the fact that the cost of opera- 
tion of the Goshen city street railway service, leaving out of 
consideration any cost of supervision, maintenance of track or 
overhead line, insurance, depreciation, taxes, or general expense, 
is greater than the receipts, so that the necessity for a valuation 
does not exist. 

“Your petitioner further shows that the cost of operation of 
the Goshen City street railway service, considering only the 
items of wages, power, maintenance of equipment and accidents, 
as shown in Exhibit ‘A’ which is attached hereto and made a 
part hereof, entails a loss to your petitioner of 44 per cent. 

“Wherefore, said R. R. Smith, receiver for Chicago, South 
Bend & Northern Indiana Railway Company prays that after 
(ue hearing and investigation, the Public Service Commission 
make an order granting the petitioner the right to discontinue 
city street railway service in the city of Goshen, Indiana, and 
all other proper relief.” 

Pursuant to legal publication and notice to interested parties, 
a hearing was held on said petition on October 27, 1927 in th 
court house, Goshen, Indiana. 

The petitioner filed with the Commission the order of the 
United States District Court of Indiana on Petition No. 9 in 
the cause of Westinghouse Electrie & Mfg. Co. v. Chicago, 8. 
Bb. & N. LR. Co. Said order authorized the said Smith, as 
receiver, to “abandon city service now rendered by the said Chi- 
cago, South Bend & Northern Indiana Railway Company in the 
city of Goshen, Indiana, and to take all such steps and do all 
such things as may be requisite and necessary to effect such 
abandonment, including the procurement of the consent of such 
public authorities or bodies as shall be legally requisite.” 

The evidence at the hearing showed that the city street car 
service now rendered by the petitioner in the city of Goshen is 
provided by one street car; that such service is not maintained 
on any regular schedule; that such service is unreliable and 
that some persons desiring to, use such service are unable to 
do so on aecount of the failure to operate the same with any 
great degree of regularity and adherence to tixed schedule. 
That the facilities provided for such service are wholly inade- 
P.U.R.1928B,. 
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quate, the car in use being in such condition as to discourage 
patronage of the city line. Apparently no effort has been made 
for a considerable period of time to furnish reasonably ade- 
quate service and facilities, as contemplated by § 7 of the Pub- 
lie Service Commission Act. 

The petitioner submitted in evidence Exhibit D, setting forth 
“Receipts and Part of Cost of Operation for the year 1926.” 
This exhibit showed the following: 





chan, pug PEO Peete ITT Tree rr ee $5071.69 
Partial cost of operation— 
Wwe OF GI 5 o5:50005:0s0eneendianones $3058.73 
CNG Oe MOE is ons hc dnnswnevoedinw seweees 1133.74 
Cost of power for heating car .............- 155.58 
Cost of maintaining equipment ............. 1833.58 
Ce OE I asin ahi esi KOs see seges 950.86 
Total of above costs ..... ere (seeeeeeneees $7132.49 
Se ee eee wanes $2060.80 = 40.6°% 


It will be noted from an examination of the figures contained 
in this exhibit that approximately one half of the total loss 
shown in the operation of the Goshen City line may be account- 
ed for in cost of accidents. 

[1] The petitioner obtained the right originally to operate 
its street railway service on the streets of the city of Goshen 
by reason of a franchise granted by said city. While this fran- 
chise was surrendered, as provided by law, the Commission is 
of the opinion that some obligation still rests upon the petitioner 
to furnish street railway service in the city of Goshen, if the 
same can be done without placing too great a burden on the peti- 
tioner, in view of the use made of the streets of the city in con- 
nection with the operation of the interurban railway. 

[2] No detailed financial statement concerning the operation 
of the electric railway system of the petitioner as a whole was sub- 
mitted to the Commission at the hearing, but that the entire 
deticit of $2060.80 claimed for the operation of the city service 
in the city of Goshen in 1926 could have controlling effect upon 
the financial status of this company is very doubtful in the 
opinion of the Commission. 

After consideration of all the evidence, the Commission finds 
that additional revenue could be obtained by the petitioner in, 
the operation of the city service in the city of Goshen if some 
P.U.R.1928B. 
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effort were made to operate such service upon a regular sched- 
ule which would give the citizens of Goshen confidence in the 
dependability of such service and if adequate facilities were pro- 
vided; that certain charges made to operating expenses during 
the year 1926 may not again appear in such amount during 
other years; that it may be entirely possible, with proper atten- 
tion to this operation, to place it upon a basis where at least 
no appreciable loss would be suffered; that the petitioner is 
under some obligation to continue this service in the city of 
Goshen by reason of the use of the streets of said city for the 
operation of interurban railway lines. 

In view of the above findings, the Commission is of the opin- 
ion that the petition should be denied, and it will be so ordered. 

It is therefore ordered by the Public Service Commission of 
Indiana, that the petition of R. R. Smith, receiver for th 
Chicago, South Bend & Northern Indiana Railway Company, 
filed with the Commission on September 28, 1927, for the dis 
continuance of street railway service in the city of Goshen, In- 
diana, be, and the same is hereby denied. 

It is further ordered, that the petitioner prepare and file with 
the Commission a suitable schedule for the operation of the 
Goshen city service, and that such schedule be reasonably ob- 
served by the petitioner in the operation of such service. 

It is further ordered, that the petitioner in this cause shall 
pay into the treasury of the state, through the secretary of this 
Commission, the sum of $5.56, expense incurred by the Commis- 
sion in legal publication of notice of hearing in this cause, as 
required by law. 

Singleton, McCardle, Harmon, McIntosh, Commissioners, con- 


cur. 
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LOUISIANA PUBLIC SERVICE COMMISSION, 


HOWARD KENYON DREDGING COMPANY 
U. 
LOUISIANA RAILWAY & NAVIGATION COMPANY 
et al. 
[Case No. 795, Order No. 477.] 
Reparation — Constitutional jurisdiction of Commission superior to 
prescriptive statute. 

The power and authority of the Commission under its rule (No. 
68) with respect to refunding overcharges on freight movements within 
the state adopted pursuant to the provision of the state Constitution 
(1921) is superior to that of a law (Act 223 of 1914) fixing a prescrip- 

tive period of two years as a bar to the recovery of overcharges. 


[December 16, 1927.] 


ComPLAINT against common carrier for alleged excessive 
rates for the movement of structural steel, and demand for rep- 
aration; refund ordered. 


By the Commission: This proceeding is similar to that 
disposed of in our Order No. 476 this day issued in Case No. 
771, except as to the complainant, points of origin and destina- 
tion and the time of the movement, and the amount of over- 
charge alleged. 

As a special defense to this action the defendants plead the 
prescription of two years under Act 223 of 1914. 

The -Louisiana Public Service Commission was created by 
the Constitutional Convention of 1921. 

“The power, authority, and duties of the Commission shall 
affect and include all matters and things connected with, con- 
cerning, and growing out of the service to be given or rendered 
by the common carriers and public utilities hereby, or which 
may hereafter be made subject to supervision, regulation, and 
control by the Commission. . . .” 

“The said Commission shall have power to adopt and enforce 
such reasonable rules, regulations, and modes of procedure as 
it may deem proper for the discharge of its duties, . . .” 

Rule No. 68 of the revised rules and regulations of the Com- 
mission is: 

P.U.R.1928B. 
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“All overcharges on freight by any carrier shall be settled 
within thirty days after demand by consignee or his represen- 
tatives, or 

Under the provisions of the Constitution we think that the 
power and authority of the Commission with respect to refund- 
ing overcharges on freight movements within the state is supe- 
rior to that of Act 223 of 1914, if the act has any force at all. 
The Commission has not fixed a prescriptive period as a bar 
to the recovery of overcharges, and, assuming the existence of 
an overcharge, we think that Rule No. 68 governs. 

As has been stated above, the facts in this proceeding upon 
which complainants rely to support their demand, are similar 
to those involved in our Order No. 476 of this date. 

It is, therefore, ordered, that the Texas & Pacifie Railway Com- 
pany and the Louisiana Railway & Navigation Company, accord- 
ing as they participated in the transportation thereof, protect the 
rate on structural iron and steel on the two cars involved in 
this proceeding moving from Addis, Louisiana to Curtis, Louisi- 
ana, on the 9th day of March, 1925, and refund to the complain- 
ants the difference between the amount of freight charge de- 
manded and collected on said shipments and the amount law- 
fully due thereon, amounting to $244.57. 





MAINE PUBLIC UTILITIES COMMISSION, 
RE BETHEL LIGHT COMPANY. 
[U-963.] 


RE BLACK STREAM ELECTRIC COMPANY, 


[U-964.] 
RE FRYEBURG ELECTRIC LIGHT COMPANY. 
[U-965.] 


RE WESTERN MAINE POWER COMPANY. 
[U-966.] 
Consolidation, merger, and sale — Factors for consideration — Se- 
curity issues — Valuation. 
1. It is not necessary in a proceeding for Commission approval of 
P.U.R.1928B. 
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a consolidation of electric utilities for the Commission to determine in 
any way what portion of the property, if any, may be capitalized or 
will be recognized as a basis for rate-making purposes where the peti- 
tion presents neither the issue of securities nor the fixing of rates, p. 
515. 

Consolidation, merger, and sale — Proper corporate procedure — 
Electric utilities. 

2. A consolidation of electric utilities was approved upon a show- 
ing that proper corporate action had been taken by the several peti- 
tioners who authorized the sale of the property, rights and franchises 
involved, p. 515. 

Consolidation, merger, and sale — Conditions — Service — Electric 
utilities. 

3. A petition for the consolidation of electric utilities was ap- 
proved upon condition that the purchasing utility prior to the sale take 
proper corporate action binding itself to assume the duties to the pub- 
lic previously incumbent upon the utilities merged, p. 516. 


[December 28, 1927.] 


Petition by various electric utilities for consolidation by 
means of conveyance of property, franchises, and permits; pe- 
tition approved. 

Appearance: Everett H. Maxcy, attorney for petitioners. 


By the Commission: Petitions of the Bethel Light Com- 
pany (U-963); the Black Stream Electric Company (U-964) ; 
I'rveburg Electric Light Company (U-965), and Western Maine 
Power Company (U-966) seeking authorization for consolida- 
tion with the Central Maine Power Company of all their prop- 
erties, franchises, and permits (except franchises to be corpora- 
tions) by means of a conveyance of all of their properties, fran- 
chises, and permits to the Central Maine Power Company. 

A public hearing was ordered upon said petitions at the of- 
fices of the Public Utilities Commission, at the State House, 
in Augusta, on November 28, 1927, at 10 o’clock in the fore- 
noon, and continued and finally heard on November 30, 1927. 
Notice was proved to have been given as ordered. There was 
no opposition to the granting of the prayer of the petitioners. 

The Bethel Light Company was incorporated under the Gen- 
eral Laws of the state of Maine on November 3, 1899, and 
under the provisions of its charter is furnishing electric service 


in the town of Bethel. The Central Maine Power Company, 
P.U.R.1928B. 33 
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through its subsidiary the Central Securities Corporation, owns 
the entire common capital stock of the Bethel Light Company. 

The Black Stream Electric Company was incorporated under 
the General Laws of the state of Maine on November 16, 1915 
and under the provisions of its charter is furnishing electric 
service in the towns of Hermon, Carmel, Etna, and Levant. 
The Central Maine Power Company, througli its subsidiary, th 
Central Securities Corporation, owns all the common capital 
stock of the Black Stream Electric Company. 

The Fryeburg Electric Light Company was incorporated un- 
der the General Laws of Maine, February 7, 1903 and under 
the provisions of its charter is furnishing electric service in 
the town of Fryeburg. The New England Public Service Com- 
pany, a holding company owning a majority of the common 
capital stock of the Central Maine Power Company, owns all 
the common capital stock of the Fryeburg Electric Light Com 
pany. 

The Limerick Water & Electrie Company was organized un- 
der Chapter 159 of the Private and Special Laws of 1907, and 
the name was changed to the Western Maine Power Company 
by vote of the stockholders November 25, 1916. The Western 
Maine Power Company is a merger of the Steep Falls Lighting 
Company, Hiram Water, Light & Power Company, the Den 
mark Light & Power Company, Bridgton Water & Electric 
Company, and Bridgton & Harrison Electric Company, and is 
furnishing electrical service in the towns of Limerick, Newfield, 
Limington, Standish, Baldwin, Sebago, Naples, Casco, Ray- 
mond, Bridgton, Harrison, Hiram, and Denmark, and is fur- 
nishing water service in the town of Limington and Bridgton 
Center village. The New England Public Service Company, 
a holding company owning a majority of the common capital 
stock of the Central Maine Power Company, owns all the com- 
mon capital stock of the Western Maine Power Company. 

Section 40 of Chapter 55 of the Revised Statutes, as amend- 
ed, ordains: 

“Any public utility may henceforth sell, lease, assign, mort- 
gage, or otherwise dispose of, or encumber the whole or any part 
of its property necessary or useful in the performance of its 
P.U.R.1928B. 
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duties to the public, or any franchise or permit, or any right 
thereunder, or by any means whatsoever, direct or indirect, 
merge or consolidate its property, franchises, or permits, or any 
part thereof, with any other public utility, when, and not other- 
wise, it shall have first secured from the Commission an order 
authorizing it soto do . . .” 

The Central Maine Power Company by virtue of authority 
of said’ § 40 may legally acquire the properties and franchises 
(except franchises to be corporations) of said companies. 

(1, 2] The purposes in the cases before us have previously 
been considered and we have held that considerations guiding 
the Commission in matters of this kind are: 

(1) The legal right of the purchaser of the new corporation 
or utility to acquire and hold the property affected by the con- 
solidation, merger, or sale. 

(2) The probable effect of the consolidation, merger, or sale, 
with reference to service in the territory affected; and 

(3) The probable consequences of the sale, so far as the 
interest of the public is concerned with reference to rates, and 
any other particulars by which the public might be affected, 
including,— 

(a) Petitioner’s capacity to serve its present territory. 

(b) To meet its obligations to present securities holders. 

(c) Improvement of service, diminution of cost of manage- 
ment and operation. 

Re Bar Harbor & U. River Power Co. U-598; Re Bridgton 
Water & Electric Co. U-057; Re Bangor R. & Electric Co. 
U-776, P.U.R.1925E, 705. 

As the petition presents neither the issue of securities nor the 
tixing of rates, it is not necessary for us, at this time, nor do we 
determine in any way what portion of the property, if any, 
which is the subject of sale, may be capitalized or will be recog- 
nized as a basis for rate-making purposes. 

Re Central Maine Power Co. P.U.R.1916A, 930; Re Citi- 
vens Light & Power Co. P.U.R.1915A, 510; Re Bar Harbor & U. 
River Power Co. U-598; Re Bridgton Water & Electric Co. 
U-657; Re Bangor R. & Electric Co. supra. It appears from 
the evidence that proper corporate action has been taken by the 
P.U.R.1928B. 
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several petitioners to authorize the sale of said property, rights, 
and franchises to the Central Maine Power Company. 

(3] To insure the furnishing of reasonable, safe, and ade- 
quate facilities by the purchaser, the Central Maine Power Com- 
pany prior to the sale should take proper corporate action bind- 
ing itself to assume the duties to the public now incumbent 
upon the Bethel Light Company, the Black Stream Electric Com- 
pany, Fryeburg Electric Light Company, and the Western 
Maine Power Company. 

After consideration of the evidence adduced, it is ordered, 
adjudged and decreed 1. That upon corporate action being 
taken by the Central Maine Power Company, binding itself to 
assume and discharge the duties of the Bethel Light Company, 
the Black Stream Electric Company, Fryeburg Electric Light 
Company, and Western Maine Power Company, the said Bethel 
Light Company, the Black Stream Electric Company, Fryeburg 
Electric Light Company, and Western Maine Power Company 
are hereby authorized to sell, transfer, and assign their rights, 
privileges, permits, franchises (except franchises to be corpo- 
rations) property, and interests to the Central Maine Power 
Company. 

2. That the Bethel Light Company, the Black Stream Elec- 
tric Company, the Fryeburg Electric Light Company, and the 
Western Maine Power,Company report to this Commission in 
writing, supported by the oath of one of their principal otticers, 
their doings hereunder within sixty days from the day of the 
date hereof. 





MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES. 


RE BOSTON, WORCESTER & NEW YORK STREET 
RAILWAY COMPANY. 
[D. P. U. 3009.] 


Valuation — Ascertainment of value for sale — Receiver’s sale of 
street railway, 
1. The sale price at a receiver’s sale is not necessarily indicative 
of the value of property for street railway purposes where practically 
P.U.R.1928B. 





XUM 





XUM 


RE BOSTON, WORCESTER & N. Y. ST. RY. CO. 517 


the only bidders were bondholders who had assented to a reorganiza- 
tion plan, who, accordingly, did not care to increase the amount avail- 
able for distribution to nonassenting bondholders, and members of a 
reurganization committee who would not bid higher for the same rea- 
son, p. 520. 

Security issues — Amount — Upset price at receiver’s sale — Street 
railways. 

2. The upset price of street railway property fixed by the court in 
a receiver’s sale is of little importance in determining the amount of 
stocks and bonds which may be properly issued in capitalizing a new 
company which is organized for the purpose of operating the property, 
p. 520. 

Return — Profit on valuation not in excess of reproduction price — 
Street railways. 

3. To permit a company purchasing a street railway at a receiver’s 
sale to make a profit, if it is able, upon a valuation not in excess of the 
reproduction price of the property, which is less than the original in- 
vestment, is not an unfair burden upon the public, especially where an 
opportunity will thereby be afforded to bondholders of the defunct oper- 
ating company to recover the value of their investment, p. 520. 

Security issues — Conditions to issuance — Receiver’s sale of street 
railway property. 

4. Mortgage bonds and the securities incident thereto of a company 
purchasing a street railway at a receiver’s sale were all ordered to be 
deposited and made available to the receiver in accordance with the fore- 
closure decree of the supreme judicial court, and the rights of a re- 
organization committee with an underwriting syndicate were ordered 
to be acquired by the purchasing company, as conditions precedent to 
the issuance of stocks and bonds of the company, p. 521. 


[November 23, 1927.] 


Preririon of purchaser of street railway at receiver’s sale for 

y 
upproval of issue of capital stock, first mortgage and reorganiza- 
tion mortgage ‘bonds; petition approved. 


By the Commission: This is a petition of Boston, Worees- 
ter & New York Street Railway Company, a corporation duly 
organized, for the approval of the issue of stock and bonds to ac- 
quire the railway and property, including rights, locations, priv- 
ileges, and franchises formerly operated by Boston & Worces- 
ter Street Railway Company sold at receiver’s sale on October 
11, 1927, to Henry B. Rising. The Department on November 
1, 1927, under authority of clause (h) of § 136, Chap. 161 of 
the General Laws, determined that the total amount of capital 


stock to be stated and fixed in the Agreement of Association of 
P.U.R.1928B. 
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Boston, Woreester & New York Street Railway Company, to 
wit, $2,026,000, was an amount not exceeding the fair cost of 
replacing the railway and property to be acquired less the amount 
of outstanding mortgages, to wit, $1,008,000, to which said rail- 
way and property may be subject in the hands of the new com- 
pany; and approved $2,026,000 as the total amount of the cap 
ital stock of said new company. 

The new company proposes to issue forthwith $2,026,000 par 
value of its capital stock ($1,500 of which is to be issued for 
cash at par and we understand reacquired by the new company 
for delivery as a part of the purchase price), and to authorize 
and issue $252,000 principal amount of 7 per cent first mort- 
gage bonds dated November 15, 1927, maturing November 15, 
1947, callable at par and accrued interest, to be issued under 
and secured by a first mortgage of such part of its property and 
franchises as may be determined upon, such mortgage to per- 
mit a maximum issue of $1,500,000 aggregate principal amount 
of first mortgage bonds, and $756,000 aggregate principal 
amount of 5 per cent reorganization bonds, dated November 15, 
1927, maturing November 15, 1947, to be issued under and se 
cured by a closed second mortgage on the same property and 
franchises as are covered by the first mortgage, the whole inter 
est on the reorganization bonds during the first two years of 
life, 2 of the interest during the third and fourth vears of life 
‘ind # of the interest during the fifth and sixth years of life 
shall be deferrable and not beeome due and payable until after 
all accrued and unpaid dividends have been paid on the prior 
preference stock of the company, if any outstanding, and then 
only if, in the opinion of the board of directors, the net earnings 
! the company are sufficient to justify such interest payment ; 
provided, however, that in any event the deferrable interest shall 
be cumulative and shall be paid when the principal of the bonds 
become due (at maturity or otherwise) without at that time 
paying acerued and unpaid dividends on any class of stock then 
outstanding. 

In taking over the property formerly operated by Boston «& 
Worcester Street Railway Company from the purchaser at the 
receiver's sale the new company is to assume certain of the ob 
P.U.R.1928B. 
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ligations which said purchaser was required to assume in the 
purchase of the property by him from the receiver, but, as off- 
setting this, such purchaser is to pay over to the company not 
less than $252,000 in cash, which appears adequate to discharge 
all of the obligations assumed by the purchaser and which have 
been, or are to be, assumed by the new company. Any balance 
of the cash will be used for working capital. 

At the date of the appointment of the receiver the Boston & 
Worcester Street Railway Company had an outstanding capi- 
talization of over $5,000,000, the issue of all of which was ap- 
proved by some board or commission representing the Common- 
wealth. Of this capitalization $2,320,000 was represented by 
outstanding bonds carrying an annual fixed charge of about 
$115,000. No interest was paid on these bonds from February 
1, 1923, down to date. The mortgages securing these bonds were 
foreclosed in the interest of the bondholders. The plan adopted 
by a reorganization committee, representing all but $150,000 of 
bonds, eliminates more than $2,000,000 of capitalization of the 
old company and reduces the fixed charges so that for the first 
two years it amounts to only $17,640 and thereafter during the 
next four years gradually increases to $54,440. Under the plan 
each $1,000 of Boston & Worcester Street Railway Company 
bonds will be entitled to $300 in reorganization bonds, $300 in 
6 per cent preferred stock, and $400 in common stock. 

It is proposed to originally issue the entire capital stock of 
the company, including the incorporators’ shares, as common 
stock, with a par value of $100 per share, and shortly thereafter 
to exchange $10,000 par value of such outstanding common stock 
for $10,000 par value of 7 per cent prior preference stock and to 
exchange $756,000 par value of said outstanding common stock 
for $756,000 par value 6 per cent preferred stock. ‘Thus, the 
new company will have outstanding the securities contemplated 
bv the reorganization plan. We will deal with the petitions for 
upproval ot exchange of stock when presented. 

At the hearing the holders of nine bonds of the Framingham, 
Southborough & Marlborough Street Railway Company, which 
were underlying bonds of the Boston & Worcester Street Rail- 
way Company secured by a portion of the property formerly 
P.U.R.1928B. 
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owned by it, objected to the issuance of stock and bonds as pro- 
posed by the reorganization plan. They argued that the amount 
of capitalization should not be made materially greater than the 
price at which the property was sold at the receiver’s sale, that 
this sale price indicated the value of its property, that the issu- 
ance of securities much in excess of this sale price might result 
in fraud, in that the securities might later be sold on the repre 
sentation that this Department had approved their issuance, and, 
therefore, was of the opinion that they were well worth their 
face value, and that the public would be called upon to pay more 
in fixed charges and dividends. 

(1, 2] We are not impressed with the argument that the sale 
price at the receiver’s sale indicates the value of the property 
for street railway purposes. No one was in a position to very 
effectively bid at such a sale in competition with the reorganiza- 
tion committee, as they represented substantially all the bond 
holders who had assented to the reorganization plan and the on!y 
effect of an increased price at the receiver’s sale would have been 
to inerease the amount of money which would be available for 
distribution td the nonassenting bondholders who held less than 
150 bonds. There was no purpose in the reorganization com 
mittee bidding higher, as this would increase the amount of cash 
that would have to be paid to the holders of these nonassenting 
bonds. The main purpose of the sale was to acquire the title 
and to provide funds sufficient to meet the receiver’s obligations. 
Consequently, in our opinion the upset price fixed by the court 
is of little importance in determining the amount of stock and 
bonds which may properly be issued in capitalizing a new com- 
pany which is organized for the purpose of operating the proper- 
ty. Our statutes provide that it shall not exceed the cost of re 
placing the property. We are satisfied that the capitalization 
proposed does not exceed this cost. The statute in no way inti- 
mates that the capital is to be in any way controlled by the pur- 
chase price at a receiver’s sale. If the property can be operated 
successfully, it will be worth its capitalization. 

[8] To permit the company to make a profit, if it is able to, 
based upon the proposed capital will in no way impose an un 
fair burden upon the public, as the public will obtain the use of 
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the property by paying a return upon the value which is not in 
excess of the cost of replacing it, and which is approximately 
$2,000,000 less than the amount originally invested therein. We 
think it in the interest of the public that the property should be 
maintained and operated, if possible, and it is but justice to the 
bondholders that they be given an opportunity to recover, so long 
as no injustice is done to the public, the value of that which they 
advanced to the old company. 

While there may be some possibility that someone of the pub- 
lic may be induced to give undue weight to the approval of this 
Department of the capitalization in the purchase of the com- 
pany’s securities, we are of the opinion that under the cireum- 
stances, that ought not to stand in the way of effecting the reor- 
ganization proposed. 

[4] As the bonds to be delivered to the receiver under the de- 
sree of the court on account of the purchase price are in the 
possession of the reorganization committee, and an underwrit- 
ing syndicate is to furnish the amount to which the nonassent- 
ing bonds will be entitled from the proceeds of the foreclosure 
sale, we think the delivery of first mortgage bonds of the Boston 
& Worcester Street Railway Company and first mortgage bonds 
of the Framingham, Southborough & Marlborough Street Rail- 
way Company, of a total face value of not less than (including 
bonds, if any, already deposited with the receiver under said de- 
cree) $2,375,000, together with all unpaid coupons pertaining 
thereto (or indemnity in case of Jost coupons satisfactory to the 
receiver) should be delivered or made available to the receiver 
in accordance with the foreclosure decree of the supreme ju- 
dicial court, entered September 2, 1927, and the equity in all of 
said bonds so deposited with or made available to, the receiver 
and the rights of the committee in the agreement with thle afore- 
said syndicate should be acquired by the company as a condition 
precedent to the issuance of stock and bonds by the company. 

Accordingly, after due notice and a public hearing, it is deter- 
mined by the Department that the proposed issues of capital stock 
and bonds are reasonable and proper, consistent with the public 
interest, for lawful purposes and of an amount reasonably neces- 
sarv for such purposes, and it is 


P.U.R.1928B. 








522 MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES. 


Ordered, that the issue of $1,500 common capital stock (15 
incorporators’ shares with a par value of $100 each) for cash at 
par; the issue of $252,000 principal amount of 7 per cent first 
mortgage bonds, dated November 15, 1927, and maturing No- 
vember 15, 1947, and callable at face value plus interest; the 
issue of $756,000 principal amount of 5 per cent reorganization 
bonds, dated November 15, 1927, maturing November 15, 1947, 
also callable at face value plus interest (with provisions for de 
fining interest payments as above provided); the issue of $2, 
24,500 common capital stock be approved as reasonable anil 
proper for the purpose of acquiring the railway and property, 
including rights, locations, privileges, and franchises formerly 
operated by Boston & Worcester Street Railway Company and 
purehased by Henry B. Rising at receiver's sale on October 11, 
1927, provided, however, that before any of said stock and bonds 
are issued, except the said 15 incorporators’ shares, first mort 
gage bonds of the Boston & Worcester Street Railway Compan. 
and first mortgage bonds of the Framingham, Southborough «& 
Marlborough Street Railway Company, of a total face value of 
not less than $2,375,000, together with all unpaid coupons per 
taining thereto (or in case of lost coupons indemnity as afore 
said), shall be delivered or made available to the receiver of the 
Boston & Worcester Street Railway Company, in accordance with 
the foreclosure decree of the supreme judicial court, entered 
September 2, 1927, on account of the purchase price; and the 
equity in all of said bonds so deposited with or made available to 
the receiver and the rights in the agreement with the aforesaid 
syndicate shall be aequired by the company, and that not less 
than two hundred fifty-two thousand dollars shall be paid or 
caused to be paid to the company by the said Henry B. Rising; 
and it is further ordered, that the said sum of not less than two 
hundred fifty-two thousand dollars which is to be paid to the 
company shall be used to discharge all the obligations of the pur- 
chaser assumed by the new company which it is obligated to pay, 
and any balance shall be used for working capital or other prop 
er corporate purposes. 

P.U.R.1928B. 
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RE FRANKLIN L. HART, Doing Business as Hart Motor 
Coach Company. 
[D. P. U. 2468.] 
Certificates of convenience and necessity — Opposition of local au- 
thorities. 

‘he Commission should not grant a license for the operation of 
motor vehicles for hire through a town against the express wishes of 
the local authorities unless there are impelling circumstances that re- 
quire such action. 


(Harpy, Commissioner, dissents.) 


[December 16, 1927.] 


Prririon for a certificate of public convenience and necessity 
for the operation of motor vehicles for transportation of pas- 


sengers ; dismissed. 


By the Commission: The petitioner requests a certificate of 
public convenience and necessity for the operation of motor ve- 
hicles for hire between Winchendon and Cambridge and that 
the Department grant him a license to operate such motor vehi- 
cles through the city of Fitchburg and the town of Ayer. 

After due notice, public hearings were held, at which the peti- 
tioner appeared and other parties voiced opposition to the grant- 
ing of the petition. 

Prior to the last public hearing the city of Fitchburg granted 
the petitioner a license, but the town of Ayer has not as yet grant- 
ed him a license to operate. The Boston & Maine Railroad now 
operates motor vehicles for hire over this same route and there 
are other persons or companies operating locally over parts of 
the route. 

We feel that we should not grant a license for the operation 
of motor vehicles for hire through a city or town against the ex- 
press wishes of the local authorities unless there are impelling 
circumstances that require such action on our part. Taking in- 
to consideration the number of probable passengers on this route 
and the fact that there are other busses being operated over the 
whole and over parts of the route, we are of the opinion that there 
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are not at this time such impelling cireumstances as to warrant 
us in overriding the licensing authorities of the town of Ayer. 
Accordingly, we are of the opinion that the petition should be 


dismissed, and it is so ordered. 


Hardy, Commissioner, dissenting: The Hart Motor Coach 
Company is petitioner for a certificate of public convenience 
and necessity tor the operation of motor vehicles for the trans- 
portation of passengers for hire between Winchendon and Cam 
bridge. Such operation would pass through two cities and four- 
teen towns. The company at the time of the last hearing upon 
the petition had obtained licenses in all the municipalities ex- 
cept the town of Ayer, and has asked the Commission to act as 
the licensing authority for this town under the law applicable 
thereto. 

Lhe petitioner now hoids a certiticate to operate motor busses 
between Winchendon and Williamstown. From Boston to Wil- 
liamstown, at various places, bus transportation is furnished by 
several operating companies, and rail service is also provided 
through the territory. The Hart Motor Coach Company is op- 
erating over the route petitioned for as an interstate carrier. 
Prior to the decision of our supreme judicial court, in Boston & 
Maine Railroad v. Hart, 254 Mass. 253, 150 N. E. 212, the 
company operated over this route both as an interstate and intra- 
state carrier. During this period it furnished a service to the 
public that was very generally commended. In fact, at that time 
it was the only through bus service. Following said decision it 
tiled application for licenses in each of the municipalities through 
which it wished to operate. After a time, and in the face of op- 
position from certain carriers, the company finally secured licen 
ses from the two cities and in all of the towns except Ayer. 

1 subseribe to the doctrine that the Commission should, as a 
rule, proceed slowly in overruling the action of local authorities. 
They have, or should have, such a knowledge of local conditions 
as to enable them to decide public questions and policies affect- 
ing the interest of their particular locality. In this case, how 
ever, all of the municipalities except this one town decided that 
the needs of the public in this territory required additional trans- 
P.U.R.1928B. 
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portation facilities. Under these conditions I do not feel that 
sufficient evidence has been introduced to satisfy me that one 
town should prevent such territory from receiving the benefit of 
these facilities. It was for this purpose that a law was passed 
enabling the public to have a remedy applied, where its reason- 
able interest seemed so to require. 

The Hart Motor Coach Company is one of the pioneers in the 
bus field. It has received continuous opposition from other ear- 
riers who were not operating busses when Hart began his bus 
activities. As a matter of fact the railroads and railways for a 
time seemed not to have anticipated transportation develop- 
ments and public demands, and were not alive to the situation 
then rapidly developing. They did not apparently realize that 
transportation was in another period of transition; this time in 
part from rails to rubber. The proprietor of the Hart Motor 
Coach Company early comprehended the situation and has pro 
ceeded as fast as he could under the conditions that have ob- 
tained. He has furnished a satisfactory service. The issue here 
is, does public convenience and necessity require the granting of 
a certificate to this petitioner? From testimony at hand and 
petitions on file, it seems to me that this company would fur- 
nish a service of such a public benefit that the want of it is a 
public inconvenience. Upon all the testimony and under all the 
conditions, | am of the opinion that a certificate, embodying rea- 
sonable restrictions, should issue to the petitioner. 





MISSOURI PUBLIC SERVICE COMMISSION, 


RE R. A. McCARTNEY et al. 
{Case No. 5378.] 


Certificates of convenience and necessity — Operation in good faith 
prior to regulation, 

1. A certificate of convenience and necessity was awarded as a mat- 
ter of right, in the absence of evidence overcoming the legal presump- 
tion of public convenience and necessity, to two applicants who proved 
actual operation in good faith and the rendition of satisfactory and de- 
pendable service by motor vehicles prior to the effective date of the 
Motor Bus Regulation Act (1927, § 11), p. 530 
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Certificates of convenience and necessity — Restriction of joint trade 
name in the absence of partnership. 
2. Two applicants not having a partnership or corporate relation 
between them for certificates of convenience and necessity, each owning 
a separate fleet of busses and operating over the same route under the 
joint name of “Albatross Coach Line” in accordance with a private 
agreement were granted certificates with the restriction that in the 
absence of a partnership the practice of using a joint name should be 
discontinued as misleading to the public and the coaches so painted 
to distinguish the separate operators, p. 531. 


[November 30, 1927.] 


AppuicaTions of two operators of motor utilities over a joint 
route for certificates of convenience and necessity; both certifi- 


cates granted with restrictions. 


Ing, Commissioner: On August 3, 1927, R. A. McCartney 
and Coin Combs filed with the Commission a joint application 
for a certificate of convenience and necessity to operate as motor 
carriers between the cities of Springfield and Joplin, Missouri. 

The application alleges that the principal office and place of 
business of R. A. McCartney is 113 East Fourth street, Joplin, 
Missouri; that the principal office and place of business of Coin 
Combs is 212 North Campbell Street in the city of Springfield, 
Missouri; that the property owned by R. A. McCartney is: One 
21-passenger Graham parlor bus, two 18-passenger Studebaker 
parlor busses, one 7-passenger Studebaker sedan, one 18-passen- 
yer White sedan, and one Studebaker service car; that the prop- 
erty owned by Coin Combs is: One 18-passenger White parlor 
bus, one 18-passenger Studebaker parlor bus, one 20-passenger 
Fagoel parlor bus, one 7-passenger Studebaker sedan, and one 
Cadillae service car, and that all of said property is in good 
condition. 

The application further alleges that R. A. McCartney and 
Coin Combs have been since April 20, 1923, engaged in render- 
ing motor bus service over the route described in the application 
from Joplin to Springfield, Missouri. The application alleges 
that the time schedule is so arranged that it conflicts in only a 
very few instances with the regular train schedules along said 
route, it being the purpose of applicants to so arrange their sched- 
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ule as to give the traveling public at all times a motor bus serv- 
ice that is needed and desired. 

A protest was filed by the Missouri Pacitic Railroad Company, 
which in substance alleges that it and other steam railroad com- 
panies have for many years operated, and now operate, lines of 
railroad between Springtield and Joplin, and other parts of the 
state, and have aided materially in building up the country be- 
tween said cities and other territory in the state of Missouri; 
that it has not only aided in building up the country in the state 
of Missouri by furnishing adequate transportation service, but 
that it is one of the large taxpayers of the state, having paid in 
taxes to the state in the year 1926, the sum of $726,523.97; that 
it had on its payrolls in the state of Missouri in the year 1926 
un average of 14,600 employees, and paid in salaries and wages 
over $20,000,000 a large portion of which was expended in the 
state of Missouri. 

The protestant further alleges that the steam railroads fur- 
uish adequate, sutlicient, dependable and satisfactory transpor- 
tation facilities for the carriage by rail of passengers, baggage, 
mail, express, and freight, between Springfield and Joplin, Mis- 
sourl; that said railroads are capable of handling a much great- 
er volume of traffic than they are now carrying; that since the 
completion of improved highways in the state of Missouri the 
number of passengers handled has been greatly diminished; that 
the revenue derived by the protestant for the transportation of 
passengers is not sufficient to justify the maintenance and oper- 
ution of said trains; that the granting of a certificate of conven- 
ience and necessity to the applicant will result in diverting from 
said steam railroad carriers a still greater number of passengers 
aud thereby tend still further to burden said carriers in their 
effort to continue the operation of said trains, and that the serv- 
ice of the applicant is not necessary for serving the public con- 
venience and necessity, but that same is already efficiently and 
adequately served by the steam railroad carriers aforesaid. 

Protestant further alleges that the only reason the applicant 
can hope to compete with the protestant and other steam railroad 
carriers for through traftic is because it proposes fares and charges 
which are unreasonably low and inadequate, and that the author- 
P.U.R.1928B, 
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ization of said low fares and charges proposed by the applicant 
is protested because, the protestant says, they would create un- 
due and unreasonable discrimination and unfair competition, 
which would result disastrously to the steam railroad carriers. 

This case was heard by the Commission at the Commission's 
hearing room at Jefferson City, Missouri, on the 14th day of 
September, 1927. In addition to the protest of the Missouri 
Pacific Railroad Company appearance for the St. Louis-San 
Francisco Railway Company and the Pickwick Stage Lines was 
entered and each was represented by counsel and participated in 
the hearing. 

Facts: 

R. A. McCartney resides at Joplin, Missouri, and Coin Combs 
at Springfield, Missouri. ‘The testimony shows that these ap- 
plicants are not partners, but that each owns certain busses and 
that each operates individually the busses he owns. Mr. Mc- 
Cartney owns and operates four busses on the route between 
Springfield and Joplin, and pays all the expense of such oper- 
ation, and receives all of the revenue derived therefrom. Coin 
Combs owns and operates three busses, and he also bears all the 
expense of operating these busses and receives all the revenug 
derived from their operations. 

On the 19th day of July, 1927, these two operators entered in- 
to what they term an agreement, the substance of which is a state 
ment of their understanding of the business relations between 
them so far as bus operation is concerned. This statement sta*es 
that they have for sometime been engaged in operating a bus line 
between Joplin and Springfield, Missouri, known as the “A)ba- 
tross Coach Line;” that regular daily schedules are maintained 
by each of said parties; that each use the same terminals and de- 
pots in Joplin and Springtield ; that each of said parties recognize 
and honor the transportation on each other’s busses; that in all 
respects they work and co-operate together in the transportation 
of passengers; that each of said parties own, operate, and main- 
tain their own busses and equipment, pay their own employees, 
and all other expenses connected with the operation of their 
busses; that neither party has any financial interest or title in 
P.U.R.1928B. 
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the busses, equipment, or property of the other, and that there is 
no division of profits or losses between them. It is further stat- 
ed in said “agreement” that the schedule of time of the opera- 
tion of busses owned by Coin Combs at Springfield is from 12 
o’clock midnight to 12 o'clock noon; by R. A. McCartney from 
12 o’clock noon to 12 o’clock midnight; at Joplin by R. A. Me- 
Cartney from 12 o’clock midnight to 12 o’clock noon, and by 
Coin Combs from 12 o’clock noon to 12 o’clock midnight. 

The route of applicants passes through the cities of Webb 
City, Carterville, Carthage, Avilla, and Springfield, the total 
mileage between Springfield and Joplin being 79.18 miles. 

Mr. McCartney maintains a garage at Joplin and Mr. Combs 
maintains one at Springfield. They are used especially for tak- 
ing care of the busses used on the route. 

Mr. McCartney began the operation of a bus line between 
Springfield and Joplin in April, 1923, and Coin Combs engaged 
in operating busses over the same line in the latter part of the 
year 1923 or the first part of 1924. Each of them has contin- 
ued to render bus service over this line from the inception of 
their operations to the time of the hearing. [ach carrier main- 
tains extra equipment at Springfield and Joplin, so that in 
emergencies or delay occasioned by accident the delay would not 
be for a great length of time. There is no other bus service be- 
tween Joplin and Springfield. 

There is painted along the side and near the top of each coach 
the words “Albatross Coach Line.” This appears on the busses 
belonging to both Mr. McCartney and Mr. Combs, and each re- 
fers to the bus operations as the operations of the Albatross 
Coach Line. 

A number of witnesses testified on behalf of applicants that 
the service now being rendered, and which has for sometime been 
rendered by the applicants, is dependable and reliable, and that 
there is a demand and necessity for the service. 

The testimony shows that there is an interurban street car 
line between the cities of Joplin and Carthage, passing through 
Webb City, which furnishes hourly service from Joplin to 
Carthage and 30-minute service from Joplin to Webb City; 


that the Missouri Pacific Railroad Company operates one pas 
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senger train daily between Springfield and Joplin and three 
passenger trains daily between Joplin and Carthage, and that 
the St. Louis-‘San Francisco Railway Company operates four 
passenger trains daily between Springfield and Joplin. 
According to certificates furnished the Commission, the mile- 
age traversed by the applicants is as follows: Over State Route 
57 and U. S. Routes 71 and 66, 67.204 miles; over the county 
road lying between Sections 13 and 24, Township 28, Range 35, 
‘Jasper 
Springfield, 1.82 miles; in the city of Carthage, 1.997 miles; 
in the city of Joplin, 1.706 miles; in the city of Webb City, 1.76 


county, .50 miles; within the city limits of the city of 


miles, and in the city of Carterville, 1.6 miles. 

Applicant McCartney filed with the Commission an exhibit 
purporting to show the financial condition of said applicant. 
This exhibit places his assets at $44,750; liabilities at $11,790, 
leaving his net worth at $32,960. 

A financial statement was also filed by Coin Combs which 
places his assets at $36,960; liabilities $9,950; net worth $27,- 
000, The applicants also filed with the Commission exhibits 
showing the time schedule and schedule of fares of the busses of 
both applicants. 

Conclusions: 

[1} In order to determine whether or not the applicants are 
entitled to a certificate of convenience and necessity the Com- 
mission must take into consideration the facts developed at the 
hearing, and the law as contained in the Motor Bus Regulation 
Act of 1927. Section 11 of said motor bus act provides as fol- 
lows: 

‘Every motor carrier actually operating in good faith, render- 
ing satisfactory and dependable service by motor vehicles that 
come under the provisions of this act on the first day of Decem- 
ber, 1926, shall be presumed to be necessary to public conven- 
ience, and such motor carriers shall, in the absence of evidence 
overcoming such presumption, receive a certificate for routes es- 
tablished by them.” 

The testimony in this case shows that the applicants, on the 
first day of December, 1926, were actually operating in good 
P.U.R.1928B. 
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faith, rendering satisfactory and dependable service by motor 
vehicles. That fact alone, according to the above quoted sec- 
tion, creates the presumption that the service rendered by them 
is necessary to public convenience, and entitles them to a certifi- 
cate of convenience and necessity for the route established by 
them, in the absence of evidence overcoming such legal presump- 
tion, and the Commission finds that such legal presumption has 
not been overcome. 

The purported agreement between Mr. McCartney and Mr. 
Combs appears to be a statement of the understanding of each 
party to the agreement as to the manner in which each shoul 
recognize the other, and so long as same does not operate detri- 
mental to the public interest it will not be interfered with by this 
Commission. 

[2] The Commission is of the opinion that either Mr. Me 
Cartney or Mr. Combs should discontinue the use of the words 
“Albatross Coach Line” on their busses. If a partnership ex 
isted between Mr. McCartney and Mr. Combs, and if they had 
adopted “Albatross Coach Line” as the name of their company, 
there could be no objection, but since they are not a partnership 
there must be some way in which to distinguish the cars and 
busses of Mr. Combs from the cars and busses of Mr. McCartney 
and vice versa. At the present time the words “Albatross Coach 
Line” mean nothing, but if permitted to be applied to the busses 
of both applicants their use might be misleading to the public. 
It appears that since Mr. McCartney has other bus interests 
which he calls “Albatross Coach Line,” it would be best for Mr. 
Combs to change the wording on his busses to something that 
will indicate that they are not the property of Mr. McCartney 
and for Mr. McCartney to continue to call his the Albatross 
Coach Line. 

After a careful consideration of all the facts in this case and 
the law governing motor bus operations in this state, the Com- 
mission is of the opinion that a certificate of convenience and 
necessity should be granted the applicants, and that they be au- 
thorized to operate separately and independently of each other 
over the line between Springfield and Joplin, and that Mr. 
Combs abandon the use of the designation of his busses and 
P.U.R.1928B, 
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‘ars as “Albatross Coach Line” and adopt some other designe: 
th of” 
An order in accordance with the views herein expressed will 


be issued. 


Brown, Chairman, Ing, Porter, Commissioners, concur; Cal- 


fee, Hutchison, Commissioners, absent. 
ORDER. 


This ease being at issue upon application and answer on file, 
and having been duly heard and submitted by the parties, and 
the Commission having on the date hereof issued a report con- 
taining its findings of fact and conclusions thereon, 

Now, after due deliberation, it is, 

Ordered: 1. That R. A. McCartney be and he is hereby grant 
ed a certificate of convenience and necessity to operate as a mo- 
tor carrier of passengers for hire between the cities of Spring- 
field and Joplin, Missouri, over the route designated in the ap- 
lication herein, and that he shall file with the Commission the 
ime schedule and schedule of rates as set out in the application 
and evidence in this cause as being the schedules desired by him. 

Ordered: 2. That Coin Combs be and he is hereby granted a 
certificate of convenience and necessity to operate as a motor 


i 
i 
+ 
t 


carrier of passengers for hire between the cities of Springfield 
and Joplin, Missouri, over the route designated in the applica- 
tion herein, and that he shall file with the Commission the time 
schedule and schedule of rates as set out in the application and 
evidence in this cause as being the schedules desired by him. 

Ordered: 3. That Coin Combs be and he is hereby directed to 
abandon and discontinue the use of the words “Albatross Coach 
Line” on his busses and cars herein referred to and to adopt in 
lieu thereof some other designation that will distinguish his 
cars and busses from those being operated by R. A. McCartney. 

Ordered: 4. That the mileage traversed by the applicant over 
the route herein is found to be as follows: Over State Route 57 
and U. 8. Routes 71 and 66, 67.204 miles; over the county road 
in Jasper county, .50 miles; within the city limits of the city of 
Springfield, 1.82 miles; in the city of Carthage, 1.997 miles; 
P.U.R.1928B. 
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in the city of Joplin, 1.706 miles; in the city of Webb City, 1.76 
miles and in the city of Carterville, 1.6 miles. 

Ordered: 5. That this order be in full force and effect ten 
days after the date hereof, and that the secretary of this Com- 
mission shall serve certified copies of this report and order on 
the parties interested herein, and that Coin Combs and R. A. 
McCartney shall notify the Commission, on or before the effec- 
tive date of this order, whether the terms of this order are ac- 
cepted and will be obeyed. 





NEBRASKA STATE RAILWAY COMMISSION. 


RE LINCOLN TELEPHONE & TELEGRAPH COMPANY. 
[Application No. 7021.] 


Rates — Cost of improved service — Consent of subscribers — Tele- 
phones. 

1. An increase of rates was granted to a telephone utility where 
the reconstruction of the system from grounded to metallic lines was 
made necessary by field conditions and resulting poor service, the sub- 
secribers having by signed petition approved of such readjustment, p. 
534. 

Commission — Jurisdiction over managerial questions — Employees’ 
wages — Telephones. 

2. The Commission has no jurisdiction over wages paid by public 
utilities to employees except as such wages might be unreasonably high 
and unduly burdensome upon the rate paying public; but a telephone 
company was urged to increase wages to an exceptionally efficient and 
popular operator where public sentiment insisted upon more adequate 
compensation, p. 535. 


[December 23, 1927.] 


Apprication of telephone utility for increase of rates and 
reconstruction of service; approved. 


Curtiss, Commissioner: Applicant herein, Lincoln Telephone 
& Telegraph Company, furnishes telephone service at Murray, 
Nebraska, and territory adjacent thereto. It serves 199 sub- 
scribers, 147 of whom are rural, the remainder being town, busi- 
ness, and residence. Present service is of the magneto grounded 


type. Applicant proposes to reconstruct its Murray properties 
P.U.R.1928B. 
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so that it can furnish subscribers of this exchange with full me- 
tallie service. This application requests authority to revise its 
schedule of rates for service at this exchange, the changed sched- 
ule to be effective at such time as applicant is able to render 
metallic service. Hearing upon the application was held at Mur- 
ray, on Friday, November 18th. 

[1] Applicant states that it is confronted with a present re- 
construction program at its Murray exchange, whether it remain 
grounded, or be made metallic. In recent vears electric trans- 
mission lines of high voltage have been constructed in the terri- 
tory paralleling telephone lines. Such construction has resulted 
in induetive interference with the grounded lines of applicant, 
making the service highly unsatisfactory to Murray subscribers. 
A petition circulated by applicant requesting it to make the 
change to metallie service and approving the rate schedule here- 
in proposed, was quite generally signed by subscribers affected. 
The Commission is familiar with the highly unsatisfactory tele- 
phone service which follows the paralleling of a grounded tele- 
phone line by a transmission line of high voltage. The proposal 
of applicant to make its grounded lines metallic, appears to be 
the practical way of restoring the service to a proper standard. 

Applicant presented Exhibit A containing among other things, 
a statement of actual earnings and expenses of this exchang« 
since 1922, and estimated annual earnings and expenses under 
the proposed rate schedule, with the exchange metallic. This 
statement shows that in the years 1922 and 1926, applicant had 
available for return on its investment, a very meagre amount. 
In all of the other years, the exchange failed to produce sufficient 
revenue to pay actual operating expenses. The estimate showed 
total annual exchange revenue under the rate schedule proposed, 
of $4,833.07; total expenditures exclusive of fair return of 
$4,029.97, leaving $803.10 available for return upon the in- 
vestment. This estimate of receipts and expenditures under the 
proposed schedule, the exchange being metallic, is undoubtedly 
approximately correct, being based upon six years of actual ex- 
perience of the exchange. 

The investment or book cost of the prope rties as reflected bv 
the company’s books of account, is $15,489.98. In changing 
P.U.R.1928B. 
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from grounded to common battery service, it is estimated that 
the net investment in the exchange will be increased about three 
thousand three hundred dollars, making a tota] investment or 
original cost, after the exchange is metallic, of slightly less than 
nineteen thousand dollars. On a basis of estimated revenue 
available for return, applicant would earn slightly in excess of 
4 per cent on its alleged book cost. 

[2] Subscribers offered no objection to the proposed change 
from grounded to metallic service. In fact, they indicated their 
approval of the change. Neither did they protest against the 
rate schedule proposed. They did, however, insist that if the 
rates be increased, consideration be given to the salary paid the 
local operator, the thought being that her present wage is in 
sufficient. At the present time the operator’s salary is $85 per 
month, She resides in a building owned by applicant, jointly 
used as telephone office and her residence. She furnishes heat 
and light for the premises, is responsible for twenty-four hour 
service at the switchboard, keeps the company’s local records, and 
makes collections. The service which is being given by her was 
highly praised. It was contended that after necessary expenses 
were deducted from her salary, including the salary which she 
must of necessity pay a relief operator, the wage which she re 
ceived was entirely inadequate for the splendid service which 
she was rendering the public. This being a matter of common 
knowledge, the telephone using public were extremely reluctant 
to use the telephone during hours of the night because of dis- 
turbing the operator in what they knew to be a much needed 
rest. If a more generous wage were paid, additional help could 
be secured by the operator; she would have more opportunity to 
rest during the day, and the subscriber, as a result, would have 
less reluctance in the use of telephone service during the night 
hours. So it was contended by the subscribers who appeared 
at the hearing. 

Such a tribute to a faithful public utility employee is un- 
usual, especially at a time of application for increased rates, 
when the inclination is perhaps more likely to be one of general 
fault-finding. 

This Commission has no jurisdiction over wages paid by pub- 
P.U.R.1928B. 
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lic utilities to employees, except as such wages might be unrea 
sonably high and unduly burdensome upon the rate-paying pub 
lic. Nevertheless in the case at hand, it urges the serious con 
sideration of applicant to the contention of these subscribers, and 
expresses the hope that arrangements may be made which will 
be agreeable and satisfactory to all parties of interest. 
Applicant has shown the necessity for changing from grounded 
to metallic service. The rates which it proposed are not unrea 


sonable. 





PENNSYLVANIA PUBLIC SERVICE COMMISSION, 


CITY OF ERIE et al. 
V. 
MUTUAL TELEPHONE COMPANY. 
[Complaint Docket No. 6791.) 
Valuation — Necessity for depreciation deduction — Telephones. 
1. Reductions should always be made ior property depreciation in 
finding value for rate determinations, p. 537. 
Valuation — Method for arriving at going value — Telephones. 
2. Going concern value should not be on a percentage basis but 
should be determined only by the consideration of operating conditions 
in a particular case, p. 539. 
Return — Increased operating expenses following consolidation — 


Telephones. 

3. An increase in operating expenses following a consolidation was 
allowed on the theory that a telephone company operating without com 
petition was required to render a higher and more expensive standari| 
of service than formerly, p. 540. 


Return — Percentage allowed — Telephones. 
4. An increase of telephone rates was allowed to produce a return 


of 7 per cent, p. 541. 
[January 4, 1928.] 
Comp.aInT by a city and a group of business telephone sub 
scribers against increased rates; complaint dismissed. 
By the Commission: This is a complaint by the city of Erie, 


in which some twenty manufacturing corporations were, by or- 
P.U.R.1928B. 
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der of the Commission, permitted to intervene, against an in- 
crease of rates for telephone service in said city, as set forth in 
respondent’s tariff P. S. C. Pa. No. 6, effective April 1, 1926, 
alleging that said rates are unjust, unreasonable, and excessive. 
Complaint having been entered before the effective date of the 
tariff, the burden of proof rests on respondent. 

Respondent was organized in 1898 to furnish telephone serv- 
ice to the city of Erie and vicinity. In this territory the Bell 
Telephone Company of Pennsylvania also furnished service,— 
the two plants not being connected. During the latter part of 
1925 respondent negotiated with the Bell Telephone Company 
for the purchase of certain property in the city and county of 
Erie for the purpose of eliminating duplication of service with 
the Bell Company. Such purchase and merger was consum- 
mated April 1, 1926. By the purchase of the Bell property, the 
Mutual Company, which had previously some 19,000 stations, 
acquired approximately 3,000 additional stations, most of which 
were in various towns in Erie county outside the city of Eric 
in territory not previously occupied by respondent. Simul- 
taneously with the taking over of the Bell telephones acquired, 
respondent put into effect a rate schedule making substantial in- 
creases in its charges for telephone service in the city of Erie, 
which are the rates under attack. 

An inventory and appraisal, as of August 31, 1926, of the 
telephone company’s property, made by the engineers of re- 
spondent, was offered in evidence. Complainant based its esti- 
mates substantially upon respondent’s inventory, which includ- 
ed physical property, miscellaneous investments, working capi- 
tal. cost of financing, and going concern value. The appraisal 
of the respondent resulted in a reproduction cost new estimate 
of $5,714,060, and less depreciation $5,023,494. The complain- 
ant’s appraisal was reproduction cost new $4,823,827, and less 
depreciation $4,251,828. ‘These figures of the complainant did 
not inelude miscellaneous investments or any allowance for cost 
of financing. 

[1] Respondent contends that the reproduction cost new of 
the property should be accepted for rate-making purposes, while 
complainant urges the use of reproduction cost new less depre- 
P.U.R.1928B. 
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ciation. In considering the estimates of reproduction cost new 
that were submitted by the parties, the Commission sustains th 
contention of complainants in this respect. It adheres to the 


1Y 
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yvinciple which it has always heretofore followed in consideri 


y r 
i a=) 
that reductions should be made for property depreciations in all 
imates or findings of value for rate determinations. 


C's a 


Respondent includes in its estimates the Ninth Street ex- 
change building to the amount of $99,546, which complainant 
excludes as property not used or useful. The Commission agrees 
with complainant that this item of property is not substantially 
used or presently useful. Making this deduction from the direct 
construction costs, it appears that the parties differ by less than 
$9,000, which amount is distributed over numerous small] items 
and may be considered negligible. 

The parties are in accord that an amount equal to 16.77 per 
eent of the direct construction costs should be taken for indirect 
construction costs or overheads. While the Commission does 
not accept the percentage basis as the proper method of deter- 
mining the amount involved, its studies do not disagree with the 
totals thus arrived at by respondent and complainant. 

Under net additions to plant facilities, respondent sets forth 
the sum of $657,444 as representing the additions from October 
1, 1925 to August 31, 1926. Respondent argues that the Com- 
mission should consider the capital structure as of this latter 
date. In advancing an estimate of $405,496 complainant does 
not dispute the correctness of respondent's figures, but urges 
that consideration should properly rest on the average plant in 
service during 1926. In the light of all the attending circum 
stances in this case the Commission will accept respondent's cap- 
ital structure as of August 31, 1926. 

For miscellaneous investments, respondent claims the amount 
of $21,197 new and $15,131 depreciated. Complainant omits 
this item as nonoperating property. The record establishes this 
investment to be a garage on French street used for operating 
purposes, but with also a dwelling not used in respondent’s oper- 
ation. The record does not provide the Commission with a basis 
for a possible allocation, but as the amount involved is so small 
P.U.R.1928B, 
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as to be inconsiderable, the item is allowed, as depreciated, sub- 
ject to a finding hereinafter made. 

In considering working capital, the Commission finds the sum 
of $190,000 to be reasonable and necessary to enable respondent 
to adequately care for the operating conditions of the future. 

Respondent claims the amount of $359,531, or 74 per cent, 
for cost of financing. It appears that this percentage was chosen 
because this Commission, in another rate proceeding, once found 
such a percentage to be fair and reasonable. The essential char- 
acteristics of the two cases are, however, entirely different. Com- 
plainant does not include in its estimate a specific amount for 
this item, but does mention 5 per cent. The Commission will 
allow $245,000, which in its judgment, under the circumstances 
in this case, is a justifiable amount for this item. 

[2] Respondent’s estimates include the amount of $407,061 
for going concern value. Complainant estimates this item to be 
not more than $340,000. In effect, both parties arrived at their 
estimates by applying a percentage to the reproduction cost esti- 
mates. The Commission will not accept such a method as the 
proper procedure for arriving at this value. The going concern 
value of any public utility, when such value exists, must be de- 
termined from the circumstances of the particular case. From 
a consideration of the character of respondent’s plant and a 
study of its operations, together with the advantages to the pub- 
lic derived from the recent consolidation, the Commission finds 
that respondent’s plant has a going concern value of $300,000. 

Respondent offered testimony as to the total value of its prop- 
erty reproducéd new on a 10-year basis (October, 1915—Octo- 
ber, 1925), equivalent to the sum of $5,314,474 and on a 5-year 
basis (October, 1920—October, 1925) equivalent to the sum of 
$5,653,629. 

Taking the record and all of the facts and circumstances of 
this case into consideration, and the elements of value as defined 
in the Public Service Company Law, the Commission finds and 
determines the present fair value of respondent’s property to be 
$4,825,000. 

With respect to revenues, the parties agree that the sum of 
$1,018,463 is a fair estimate of operating revenues, for a full 
P.U.R.1928B. 
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year’s performance, under the rates under consideration. This 
amount is in substantial accord with the actual experience later 
obtained. Both parties also included in their exhibits the added 
amount of $27,105 which revenue, however, the Commission 
finds should more properly be allocated to nonoperating activi- 
ties of the respondent. Therefore, this amount is disallowed, 
excepting an item of $980 which is derived from the dwelling 
and garage on the aforesaid French street property. Adding 
this amount to the agreed on estimate of $1,018,463, the Com- 
mission finds that the total revenues of the company for the pur 
pose of this proceeding are $1,019,443. 

Considerable testimony was offered on fair annual operating 
expense. Complainant based certain of its estimates on average 
performance prior to the consolidation, while respondent, in 
claiming $548,762, contends that, with the exception of taxes, 
its 1926 operating costs are representative. 

[3] The operating expenses of the respondent, after the con- 
solidation, cannot properly or accurately be estimated from ex- 
penditures made during the prior vears. The Commission rec- 
ognizes that: respondent, now operating without competition, is 
expected and is required to render a higher standard of service 
than formerly, and that such improved service requires addition- 
al expenditures. Respondent must be financially able to meet 
this obligation. Complaints from subscribers must be proper]v 
and thoroughly investigated and respondent must establish and 
maintain satisfactory public relations with its patrons. It may 
be that the operating cost for 1925 and 1926 contain certain ele- 
ments incident to the consolidation which will not annually re- 
occur, but the amount of such expenditures, if they exist, was 
not convincingly established. Moreover, it is not clear that the 
improved character of service will not entail other expenditures 
of at least equal amounts. Accordingly, the Commission accepts 
the respondent’s estimates for annual operating expenses, exclu- 
sive of annual depreciation, in the amount of $548,762. 

lor depreciation expense, respondent claims the amount of 
$189,492 and complainant concedes $128,193. From a review 
of the evidence, and giving consideration to the amount of ac- 
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crued depreciation admitted to be existent in the plant, the Com- 
mission finds a fair allowance to be $150,000 per annum. 

[4] The Commission will allow a 7 per cent rate of return up- 
on the fair valuation found, which is equivalent to $337,750 per 
annum. Adding to this sum the allowed operating costs of $548,- 
762 and the annual depreciation allowance of $150,000, there 
is deduced a total allowable revenue of $1,036,512, which is ap- 
proximately $17,000 in excess of the estimated revenue to be 
derived from the rates complained against. 

For the purpose of showing that the rates against which com- 
plaint is made are on a parity with rates charged in other com- 
munities under comparable circumstances, respondent present- 
ed an informative statement which sets forth the rates charged 
in a number of comparable communities. In Erie, with a pop- 
ulation of 125,000, the rate for a single party business telephone 
is $8 per month. Scranton, with 140,000 inhabitants and Wil- 
mington with 114,000 are also charged this rate. Trenton, with 
119,000; Spokane, with 105,000; Albany, with 114,000; and 
Salt Lake City, with 127,000; appear to support a rate which 
has $8.50 per month for this kind of service. 

Upon a consideration of all of the evidence, the Commission 
finds and determines that the rates contained in the tariffs com 
plained against are not unjust, unreasonable, or excessive. There- 
fore, the complaint will be dismissed, and an order will issue 
accordingly. 





CALIFORNIA RAILROAD COMMISSION, 


RE GORE BROTHERS, INCORPORATED. 
[Decision No. 18981, Application No. 13753.] 


Service — Abandonment — Prior illegal operation — Impure water 
supply — Financial loss. 

A water utility operating at an increasing loss was permitted to 
discontinue service notwithstanding the fact that previous operation 
had been conducted without Commission authority, where the supply 
was shown to be unfit for human consumption and the subscribers had 
access to a purer supply. 


[November 3, 1927.] 
P.U.R.1928B. 
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Aprprication of a water utility to discontinue service; aban- 
donment of service permitted. 
Appearances: Schweitzer and Hutton, by Frank S. Hutton 


and F. C. Stevens, for applicant. 


By the Commission: In the above entitled proceeding, Gore 
Bros., Inc., whose principal business is the subdivision and sale 
of real properties, applies to this Commission for authority to 
discontinue the operation of its water system supplying water 
lor domestic purposes to certain consumers residing in Tract 
No. 5644, in Los Angeles county. The application alleges in 
effect that it is a public utility furnishing water for compensa- 
tion to eleven consumers at the present time; that the system 
was installed in 1923 to provide temporary water service only 
until such time as a permanent supply could be obtained; and 
that such supply is now available from the municipal water 
system of the city of Los Angeles, which now has its water 
mains in the streets in front of each and every lot in the tract 
served. It is further alleged that the city board of health has 
found the water supply to be polluted and unfit for human con- 
sumption and demands that a safe and proper water supply be 
obtained without delay; wherefore, applicant requests the Rail- 
road Commission to grant it permission to discontinue its water 
service and abandon its well and system. 

A public hearing in this matter was held before examiner 
Williams at Los Angeles, after all interested parties had been 
duly notified and given an opportunity to appear and be heard. 

This water system was originally installed by applicant to 
provide a temporary water supply to aid in the sale of its lots 
in Tract No. 5644, in Los Angeles county. The water is ob- 
tained from a well which is only 40 feet deep and, as the ter- 
rain in the general vicinity is comparatively low and contains 
a great number of cesspools, the contamination of the water is 
inevitable. The testimony of H. H. Mathieson, sanitary en- 
gineer for the Los Angeles City Board of Health, indicates that 
the present water supply is in a deplorable condition, being 
highly polluted and wholly unsafe for domestic use. At the 
present time, there are eleven consumers dependent upon this 


system for water service. 
P.U.R.1928B. 
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By reason of the unsafe condition of the water supplied by 
applicant, a few of the consumers formerly receiving water 
from this system have discontinued its use and are now obtain 
ing water from the mains of the Los Angeles municipal water 
works which now has its mains throughout this tract. However, 
in view of the promises of Gore Bros., Inc., in marketing its lots 
that there was already installed an adequate water system, the 
remaining consumers do not consider it fair that they should 
now be required to stand the expense of paying 80 cents per 
front foot and $15 for a meter connection, which is required 
by the city to obtain service from its mains. These consumers 
contend that the subdivider, Gore Bros., Inc., should pay for all 
costs required to receive service from the city system. Unques 
tionably, these consumers have been imposed upon in the matter 
of water supply. The system installed by applicant is admittedly 
temporary and of misfit construction and was never at any 

_time seriously intended to be a proper water supply for the 
community served. Gore Bros., Inc., has from the start oper 
ated illegally, never having applied for or received from this 
Commission a certificate of public convenience and necessity 
to operate a public utility water works, although it is now willing 
enough to apply in a legal manner to be relieved of the respon- 
sibilities of a public utility nature which it has nevertheless 
incurred by its distribution of water for compensation. Al- 
though this Commission cannot too strongly condemn the in- 
considerate operating methods of applicant in this instance, yet 
the evidence shows that this system is not now being operated, 
und probably could not be operated, at other than a financial 
loss. In view of the fact that the applicant’s water supply has 
been condemned as unfit for human consumption and that the 
costs of securing a safe and potable water supply will increase 
the present financial loss, and as other water is readily avail- 
able from a reliable source, it appears that the authority re- 
quested should be granted. 


ORDER. 


Gore Bros., Inc., operating a public utility water system sup- 
plying certain consumers in Tract No. 5644, in Los Angeles 
P.U.R.1928B. 
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county, having made application to the Railroad Commission 
for authority to discontinue its public utility service in said 
tract, a public hearing having been held thereon, the matter 
having been duly submitted and the Commission being now 
fully advised in the premises; 

[t is hereby ordered, that Gore Bros., Inc., be and it is hereby 
authorized to discontinue, on or after the first day of November, 
1927, the service of water to all its consumers in Tract No. 
5644, in Los Angeles county, upon the following terms and con- 
ditions: 

1. Gore Bros., Inc., within ten days from the date of this 
order shall notify each of its consumers, in writing, of its inten- 
tion to discontinue water service on or after the first day of 
November, 1927. 

2. That, within ten days after such notice has been given, 
applicant shall file with this Commission a certified statement 
to the effect that such notice has been duly given. 

For all other purposes, the effective date of this order shall 
be twenty days from and after the date hereof. 

P.U.R.1928B. 
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RE COAST CITIES RY. CO. 


NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS. 


RE COAST CITIES RAILWAY COMPANY et al. 


Security issues — Chattel mortgages — Indemnity for liability under 
conditional sales contract. 

A chattei mortgage upon certain motor busses was allowed in favor 
of a power utility which had paid the purchase price of such busses in 
order to release them from a conditional sales contract to permit the 
sale of the property by the motor bus company to another corporation. 


[December 6, 1927.] 


Apprication of a street railway company for leave to buy and 
of a motor utility company for leave to sell property, franchises, 
and equipment of the latter to the former; on rehearing chattel 
mortgage on busses approved. 

Appearance: B. R. Tuttle for the petitioner. 

This matter is before the Board upon application for rehear- 
ing. 

By the Board: In the decision filed by the Board dated Octo- 
ber 6, 1927, it was determined that the proposed sale of the prop- 
erty, privileges, and franchises would be approved, but the re- 
quest to approve a chattel mortgage to be made by the transpor- 
tation company to the Utilities Power & Light Corporation in 
the sum of $190,000 was denied upon the ground that the Util- 
ities Power & Light Corporation was an ordinary creditor in 
said sum and no proof was offered to show why it should be 
made a secured creditor upon the transfer. 

The testimony taken upon rehearing indicates that in all of 
the conditional sales contracts for the sale of busses by the Yel- 
low Coach Manufacturing Company, the Utilities Power & Light 
Corporation was a joint purchaser with the Atlantic Coast Trans- 
portation Company. ‘The testimony indicates that this was re- 
quired because at the time of the acquisition of the busses the 
Atlantic Coast Transportation Company was a new corporation 
without definite credit and the purchase of the busses from the 
Yellow Coach Manufacturing Company had to be financed by 
the Utilities Power & Light Corporation. That company, there- 
fore, became a joint purchaser bound by all the terms and condi- 


tions of the conditional sales contracts. For the purpose, there- 
P.U.R.1928B. 35 
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fore, of carrying out the transfer of the busses to the Coast Cities 
Railway Company it became necessary to pay off the balance due 
under the conditional sales contracts. All of the money due un- 

the conditional sales contracts, according to the testimony, 


was paid by the Utilities Power & Light Corporation. Other- 
wise no title to the busses could have been acquired by the trans- 
portation company. Inasmuch, therefore, as the Utilities Pow- 
er« Light Corporation has paid all of the purchase price of the 
usses to satisfy the conditional sales contracts in order to con- 
vey complete title to the transportation company, there seems 
to be no valid reason why they should not be secured for the 
money so advanced. In other words, the indebtedness was in- 
curred to enable making the transfer of the property to the Coast 
Cities Railway Company. A chattel mortgage in the form sub- 
mitted and in the principal amount of $190,000, encumbering 


the property set forth in the original petition, will be approved. 





MARYLAND COURT OF APPEALS. 


MARION H. MERRYMAN 
v. 
MAYOR AND CITY COUNCIL OF BALTIMORE CITY. 
[No. 39.] 
(— Md. —, 138 Atl. 324.) 


Service — Water — Acceptance of service application — Time limit. 
1. The acceptance by a city water utility of an application for 
service in which the applicant agrees to pay for the connection and all 
charges incident to service creates an implied contract under which the 
city by implication agrees to supply the water within a reasonable time 
thereafter, p. 554. 
Service — Extent of water utility’s duty to serve. 

2. A municipal water utility is under a duty to consumers to supply 
the water impartially to all reasonably within the reach of its pipes 
and mains, p. 554. 

Service — Water — Duty to notify consumer of requirements of 
service. 

3. A city water utility is under an obligation to notify an appli- 
cant for service that a new main would have to be installed in order 
to afford him the opportunity of availing himself of the supply within 
a reasonable time even at increased cost, p. 555. 
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Evidence — Testimony as to attempts to have water supplied — Dam- 
age suit. 

4. A question as to what an applicant for water service did. upon 
returning from a trip to find water supply yet unfurnished, was perti- 
nent to show what effort was made to have water supplied, p. 556. 

Fvidence — Denial of reception of letter concerning utility service. 

5. A denial by a water consumer suing for damages for failure of 
supply by a city, that he has received a letter alleged to have been 
mailed by the city plant officials is admissible in evidence, p. 554. 

Evidence — Damage suit for failure of water supply — Procedure. 

6. Evidence by a city plant as to its procedure upon application for 
service is proper where it is being sued for damages resulting from an 
alleged failure to supply water, p. 556. 

Evidence — Admissibility of city utility rules — Damage suit. 

7. Rules of the city water department may properly be placed in 
evidence in a damage suit by a consumer for failure to supply water, 
p- 557. 

[July 8, 1927.] 

Suir by water consumer against the city mayor and council 
of Baltimore for alleged damages resulting from alleged failure 
to supply water through negligence of city plant; judgment for 
city reversed on appeal and new trial awarded. 

Argued before Bond, C. J., and Pattison, Urner, Adkins, 
Offutt, and Parke, JJ. 

Appearances: J. Purdon Wright, of Baltimore, for ap- 
pellant; Charles C. Wallace, City Solicitor, and John Henry 
Lewin, Assistant City Solicitor, both of Baltimore (George E. 
Kieffner, Assistant City Solicitor, of Baltimore, on the brief), 
for appellee. 


Pattison, J.: The appeal in this ease is from a judgment 
for defendant's costs in a suit brought by the appellant, Marion 
H. Merryman, against the mayor and city council of Baltimore. 

The declaration upon which the suit was brought alleged that 
prior to the 5th day of November, 1923, the defendant, the 
mavor and city council of Baltimore, had acquired, by purchase, 
all the property and assets of the Baltimore County Water Com- 
pany, a public service corporation, which prior to such time had 
been engaged in supplying the residents of Towson and other 
vicinities of Baltimore county with water. It thereupon be- 
came the duty of said defendant, as successor to said water 
company, upon formal application and payment of certain pre- 
P.U.R.1928B. 
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scribed connection charges, to furnish water to all owners of 
property in the areas through which the water mains of said 
water company had theretofore been laid. That the plaintiff 
was prior to said 5th day of November, 1923, and has ever 
since been the owner in fee simple of a lot of ground in Towson 
on the south side of Susquehanna avenue, about 100 feet east 
of Washington avenue, upon which he, in the fall of 1923, 
erected a large and substantial frame building intended to 
be used for residential and business purposes. That on 
the said 5th day of November, 1923, after the plaintiff 
had practically completed the erection of said building, he 
made formal application to the defendant corporation “to have 
an adequate supply of water delivered to his said premises.” 
That some time prior to said date, “water mains had been laid 
in the beds of the avenues immediately adjacent to the plain- 
tiff’s said property by the aforementioned water company,” 
which had been taken over by the defendant corporation and 
were then and are now in existence and used by the defendant 
corporation as a part of its said water system. That the plain- 
tiff, at the time of making his application for a supply of water, 
was required by the defendant to pay the sum of $16 to cover 
the installation charges which were paid to Charles E. Bichey, 
collector of water rents and licenses for the defendant, and his 
receipt taken therefor. That upon the plaintiff’s formal ap- 
plication for water services and the payment of the installa- 
tion charges which were exacted of him, it became the duty 
of the defendant corporation to “provide and lay the pipes, 
meter, and fixtures, ete., necessary to . . . deliver an ade- 
quate supply of water to said premises within a reasonable time 
thereafter.” That after making the application and paying 
the required installation charges, he, on several occasions there- 
after, notified the defendant corporation that the water had not 
been delivered to his premises and received promises that the 
matter would be attended to, but the defendant failed to deliver 
any water thereat, until the 13th day of July, 1925, “in con- 
sequence of which he (the plaintiff) was during all of said pe- 
riod, prevented from renting or making any other disposition 
of his said building, and the same was rendered of no use or 
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value to him whatsoever, to his great loss and injury, due en- 
tirely to the failure and neglect of the defendant corporation 
to perform and complete its aforesaid undertaking.” 

To this declaration the defendant pleaded, never promised 
and never indebted as alleged, and issue was joined thereon. 
No question was raised as to the pleading. 

At the trial of the case 40 exceptions were taken. At the 
conclusion of the whole testimony a prayer was offered by the 
defendant asking that the case be withdrawn: from the consid- 
eration of the jury, because of a want of evidence legally suffi- 
cient to entitle the plaintiff to recover. This prayer was granted 
and an exception was taken to the action of the court there- 
on. The other exceptions were to the rulings of the court upon 
the evidence. 

The facts as disclosed by the record are substantially these: 

Marion H. Merryman, the appellant, a resident of Towson 
since 1903, owned his home on the southeast corner of Wash- 
ington and Susquehanna avenues. He also owned a lot ad- 
joining on the east, fronting on Susquehanna avenue. 

In 1903 there was a 2-inch main laid in Washington avenue 
by the Baltimore County Water Company, but paid for by the 
appellant and one Morton. It, however, became the property 
of said company and passed to the appellee in its purchase of 
the property and assets of that company. The home of Merry- 
man on the southeast corner of Washington and Susquehanna 
avenues was supplied with water from that main by means 
of a three-quarter inch pipe laid in Susquehanna avenue and 
connected with the Washington avenue main at the corner of 
said avenues. Immediately east of appellant’s home is the lot 
owned by him upon which the building in this case was erected, 
known as No. 25 Susquehanna avenue. Next to it on the east is 
a printing plant, and beyond and adjoining the printing plant 
is a railroad depot. Both the printing plant and depot were, 
and had been for years, supplied with water by means of an inch 
pipe connected with the 2-inch main in Washington avenue 
and running eastwardly therefrom in Susquehanna avenue to 
and beyond the printing plant to a point opposite the railroad 
depot, where it stopped. The 2-inch main in Washington ave- 
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nue, the three-quarter inch pipe by which water was supplied to 
the home of the appellant, and the 1-inch pipe by which water 
was furnished to the printing plant and railroad depot were 
all in existence at the time of the application made by the 
appellant for a supply of water for the newly erected building. 

On the 5th day of November, 1923, when the building was 
about completed, the appellant made formal application to the 
appellee for water for said building and premises and paid to 


the appellee $16 “for introduction of water from city main to 


supply premises 25 Susquehanna avenue, Towson,” as stated 
in the receipt given therefor. The appellant at the same time 
signed an application in which it is said that the “water board 
of the city of Baltimore will make connection with the main 
pipe for the supply of the premises 25 Susquehanna avenue of 
which Marion H. Merryman is owner.” And that “the under- 
signed owner of said premises hereby agrees to pay the water 
board for making the connection and all charges for the use of 
the water on the above-named premises, as regulated by law, 


until the said connection is severed by duly notifying the collec- 


tor to stop the supply,” ete. .As stated by the appellant, about 


two weeks after making his application, nothing having been 


done, so far as he could see, towards supplying the premises 
with water, he went to the eity hall ‘to hurry them up” in regard 
t sume. He was there told tha the water would be installed 


in about two weeks. Three or four days thereafter he saw Mr. 





Malkus who had been the field man of the Baltimore County 
Water Company and at that time working for the water depart- 
ment of Baltimore city, putting in meters; it was he, who in 
1905, superintended the laying of the 2-inch main in Washington 
avenue, for the Baltimore County Water Company, from which 
fact he was familiar with its location in the avenue. He also 


superintended the work of supplying said premises with water 


ea ee 


when it was finally done in 1925. On the occasion mentioned, 


the appellant asked Mr. Malkus to make every effort he could 
to have the premises supplied with water, telling him that he 
could not use or rent the premises until it was done. .\iter 

i 


his conversation with Malkus, the appellant in January, 1924, 
went to Florida and did not return to Maryland until April or 


P.U.R.1928B. 


XU! 








A SL RN 





XUM 


MERRYMAN v. MAYOR, ETC. OF BALTIMORE. 551 


May following, when he made complaint to the man who came 
to his home to read the meter that he had not been supplied 
with water for the premises No. 25 Susquehanna avenue. Lat- 
er, still not having water, he on August 18th wrote Charles E. 
Bichey, collector of water rents, calling his attention to such 
fact, and concluded his letter by making a formal demand for 
the water previously applied for and telling of the loss suffered 
by him, the appellant, because of his inability to rent the prop- 
erty without water and that he would hold the city liable for 
such loss. ‘To this letter he received the following reply: 
“August 21, 1924. 

“Mr. M. H. Merryman, Towson, Md.—Dear Sir: I 
have your communication of the 18th instant in reference to 
the delay in installation of water supply to your property on 
Susquehanna avenue, Towson. 

“This is a’matter that does not come under my supervision, 
as the work is performed by the water engineer’s department. 
I am therefore referring your communication to Mr. J. S. 
Strohmeyer, Distribution Division, Wolfe and Oliver streets, 
for investigation and report to you. 

“Yours very truly, 
Chas. E. Bichey, Collector.” 

The appellant stated that the above was the only letter he 
received from the appellee or its agents in relation to the water 
supply asked for by him. He was asked if he had not received 
letters dated December 14, 1923, and March 12, 1924, from 
Frank J. Hablick, bureau of drafting, water department, Balti- 
more city, and he said he had not received either of them. He 
testified that after receiving Mr. Bichey’s letter of August 21, 
1924, he went to the office of Mr. Strohmeyer and had a talk 
with him, and while there Strohmeyer called up the city solici- 
tor over the phone, with whom he talked. He could not hear 
what the city solicitor said to him, but could hear what Stroh- 
meyer said, and after talking some time, Strohmeyer suggested : 

“Had not we better get into an agreement with Mr. Merry- 
man 2” 

At the close of his conversation over the ’phone, he said to 
the appellant: 
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“IT will have to draw up a paper here to have you sign off 
that you are not coming back upon the city for any damages, 
and I said to him ‘I am surprised at your asking such a ques- 
tion;’ he said very little more, and so J got up and went on 
out.” 

It was not until July, 1925, that water was supplied by the 
city to the premises No. 25 Susquehanna avenue, at which time 
the city laid a 6-inch main on Susquehanna avenue, with which 
the pipe that supplied the water to the premises of the appellant 
was connected. Evidence was also offered by the appellant 
showing the rental value of the house and premises and the loss 
sustained by him by his inability to rent the same on account 
of the failure of the city to supply the premises with water. 
After it was supplied with water, he on the 28th day of Janu- 
ary, 1926, rented the property for one year commencing the 
Ist day of February, 1926, at and for the sum of $65 per month. 

It is contended by the appellee that the payment of the $16 
by the appellant to the appellee and his application made at 
the same time for a supply of water to the premises owned by 
him was an application for “making connection with the main 
pipe” in Susquehanna avenue, the street adjacent to said prem- 
ises, provided there was an available main in said avenue. As 
construed by the appellee, no pipe less than two inches is a main 
with which it is required to make such connection, and as there 
was not a pipe of that size in Susquehanna avenue they were 
“excused at law because of impossibility or because of mutual 
mistake of a material fact, the subject-matter of the supposed 
contract; namely, an available main in Susquehanna avenue 
was not in existence,” or, as stated by the appellee in its brief: 

“It may properly be said to have constituted an offer by the 
appellant to the city, looking toward the formation of a con- 
tract for a main extension if necessary, it may have constituted 
the initial step in the negotiations and so forming a part oi 
a larger contract for water supply and main extension in Balti- 
more county.” 

In the evidence offered by the appellee is tlie testimony of 
one Levy, assistant distribution engineer of the water supply of 
Baltimore, in which he says: 
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“When an applicant desires water supply he signs one of 
these applications, and that is just a kind of starting place; 
that is sent over to the bureau of water supply, and immediately 
an inspection is made to see whether a main is located in that 
street or not; when we find a main existing, we send out there 
to have the service installed. If there is no main existing, we 
send to the bureau of drafting to draw up plans, and plans are 
drawn up, and the appellant is notified that it will be necessary 
te deposit the amount of the probable costs of the installation of 
that main.” 
The witness could not say from personal knowledge what 
was done in this case; that is, whether such procedure was fol- 
lowed. 


At the time the application was made in 1923, an appli 


cant was required to pay the costs of the installation of a 
main before such installation was made, but after the creation 
of the Baltimore County Metropolitan District by the Act of 
1924, Chap. 559, this was not required, as the district advances 
to the city the costs of laying the mains, and in turn is reim- 
bursed by a special assessmont upon the consumer; and in July, 
1925, a 6-inch main was actually laid in Susquehanna avenue, 
through which water was supplied to the applicant’s said prem- 
ises without requiring him first to pay said costs. 

It is said in 3 Dillon on Municipal Corporations, § 1317: 

“So far as the consumption of water . . . is concerned, 
it is immaterial to the consumer whether the supply be fur- 
nished by the municipality or by a public service corporation. 
As a general rule, the obligations to the consumer are the same 
in either case. ‘The organization supplying water, . . 
whether it be a municipal or a private corporation, is under a 
duty to consumers to supply the water . . . impartially to 
all reasonably with in the reach of its pipes and mains. . ‘ 
Whether the supply be furnished by a municipality or by a 
private corporation, the water . . . must be furnished to 
all who apply therefor, and offer to pay the rates and abide by 
such reasonable rules and regulations as may be made as a con- 
dition of rendering the service. . . . Acceptance by the city 
or yv a public service corporation of an application for a service 
P.U.R.1928B. 
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of water, . . . and compliance on the part of the consumer 
with the reasonable rules and regulations, creates an implied 
contract under which the city or the corporation by implication 
agrees to furnish a sufficient supply for the ordinary uses of the 
consumer.’ 

As to the liability of municipalities in such eases, see, also, 
Rittenhouse v. Baltimore, 25 Md. 336: Darline v. Baltimore, 
51 Md. 1; 20 A. & E. Ency. of Law, p. 1197, “Municipal 
‘porations.” 

'1] In this case the appellant at the time of making his ap- 
plication agreed to pay the water board for making the connec 
tion and all charges for the use of the water, as regulated by 
law, until the said connection was severed in the manner therein 
stated. 

The acceptance of this application, we think, created an im- 
plied contract under which the city, by implication, agreed not 
only to supply him with the water asked for in his application, 
subject to the reasonable rules and regulations of the appellee, 
but also to supply the water within a reasonable time there- 

iter. . 

2| It was thought by the appellant that a connection could 
be made with the inch pipe then in Susquehanna avenue. He, 
at such time, knew nothing of the construction or holding of 
the appellee, that a pipe less than two inches was not a main 
within the meaning of that word as used in his application. 


4 
+ 


After making the application, the appellant remained at his 


home in Towson until January following, a period of two 
months, hearing nothing, he says, from the appellee. He then 
went to Florida and returned in Apri] or May thereafter. Upon 
his return home he found that the premises No, 25 Susquehanna 
avenue had not been supplied with water. Early thereafter, the 
ter man came to his home to “take the meter,” and he spoke 
tc him of the failure of the appellee to supply water to his 
pre 
which is hereinbefore set out in full. During this whole time 


mises. Later he wrote to Mr. Bichey and received the letter 


the appellant, as stated by him, was never told by the appellee 
of its ruling that the inch pipe in Susquehanna avenue was 
not a main with which a connection could be made; and if any 
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plans were ever made by the bureau of drafting for the instal- 
lation of a main in said avenue he was not informed of it, and 
was never asked to deposit the amount of the probable costs 
of such installation. Until told of the contention of the appel- 
lee that the inch pipe in Susquehanna avenue was not a main, 
and that a new main would have to be installed therein before 
any supply of water could be made to the premises, there was 
nothing further for the appellant to do under the rules and 
regulations of the appellee, as disclosed by the record, 

As stated by Dillon, the appellee “is under a duty to con- 
sumers to supply the water impartially to all reasonably within 
the reach of its pipes and mains.” 

[3] The appellant had obtained water for his home, on the 
corner of Washington and Susquehanna avenues, through a 
three-quarter inch pipe laid in Susquehanna aventie, connected 
with the 2-inch pipe in Washington avenue; and both the print- 
ing plant and the railroad depot, which are located east of 25 
Susquehanna avenue, were supplicd by the 1-inch pipe in said 
last-named avenue, which was also connected with the 2-inch 
pipe in Washington avenue. If a connection could not have 
been made with the 1-inch pipe in Susquehanna avenue, it would 
scem that a connection could have been made under the regula- 
tious of the appellee with the 2-inch pipe in Washington ave- 
nue, as was done for the other consumers of water on Susque- 
hanna avenue, some of whose premises were at a greater dis- 
tance from said point of connection with the pipe in Washing- 
ton avenue than No. 25 Susquehanna avenue. This means of 
furnishing water to the appellant’s premises does not seem to 
have been considered by the appellee. If the appellee, upon mak- 
ing investigation, found there was no main in Susquehanna 
avenue, as defined and understood by it, with which a connec- 
tion could be made, it was its duty to so notify the appellant, 
and if an installation of a main in Susquehanna avenue was 
necessary, the appellee, under its own rules for installing mains, 
should have made its plans for the installation of a main there- 
in, if the Washington avenue main could not have been utilized, 
and the appellant furnished a statement of costs for such instal- 
lation and not kept waiting for the supply of water asked for, 
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without being told of the alleged difiiculty encountered by the 
appellee. He should have been given an opportunity to avail 
himself of the means of acquiring water, even though at a 
greater cost to him. 

There was evidence, we think, sufficient to go to the jury, 
tending to show loss and damage suffered by the appellant, result- 
ing trom the failure of the appellee, under its rules and regula- 
tions, to supply water to appellant’s premises within a reason- 
able time after the application was made. 

The other 39 exceptions found in the record are to the rul- 

ings of the court upon the evidence. The first, second, third, 
fourth, fifth, sixth, seventh, ninth, tenth, sixteenth, seventeenth, 
twenty-third, twenty-fourth, twenty-fifth, twenty-sixth, twenty- 
seventh, thirtieth, thirty-fifth, thirty-sixth, thirty-seventh, and 
thirty-ninth have been abandoned, leaving the eighth, eleventh, 
twelfth, thirteenth, fourteenth, fifteenth, eighteenth, nineteenth, 
twentieth, twenty-first, twenty-second, twenty-cighth, twenty- 
ninth, thirty-first, thirty-second, thirty-third, thirty-fourth, and 
thirty-eighth to be considered and passed upon. 
[4] The eighth exception was to the action of the court in 
sustaining the appellee’s objection to the question asked the ap- 
pellant, “After you came back from Florida, what did you do?” 
This question, we think, was pertinent to the inquiry as to 
what was done by the appellant to have the water supplied to 
him under his application. 

[5] The twelfth exception was to the rejection of the appel- 
lant’s answer to a question asked by the court, whether he had 
received a certain letter, which the appellee claims was mailed 


to him by one of its officials. We are unable to discover any 





sufficient reason for the exclusion of his answer. In it he as- 
signed reasons upon which he based his denial, but in them we 
find nothing to render it inadmissible. 

[6] The thirteenth and fourteenth exceptions were to the 
admission of evidence as to the appellee’s designation of the 
pipes in Susquehanna avenue. This, we think, was material 
and was properly admitted; and the same may be said of the 
fifteenth, seventeenth, and thirty-fourth exceptions, where the 
P.U.R.1928B. 
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witness was asked as to the procedure of the appellee when ap- 
plication is made to it for water. 

We discover no error in the court’s rulings in the nineteenth 
and twentieth exceptions, admitting evidence of the appellee, 
giving its reasons for not connecting a service pipe with a 1-inch 
pipe, though, we think, the questions involved in the twenty- 
first and twenty-second exceptions should have been answered. 
They were, we think, proper questions upon cross-examination. 

'7] The twenty-eighth, twenty-ninth, ‘thirty-second, and 
thirty-eighth were exceptions to the admission in evidence of 
certain rules of the water department. These rules, we think, 
were properly admitted in evidence, and we find no error in the 
court’s rulings thereon. Nor can we say that the court erred in 
its ruling on the eleventh exception as it is not shown with 
sufficient clearness to what questions the exception was taken. 
The question asked by the plaintiff’s counsel in the thirty-first 
exception, whether there were other rules than those mentioned, 
was, we think, wrongfully excluded. 

By the thirty-third exception, a clerk in the bureau of water 
supply was asked if he treated the application in the ordinary 
way, and his reply was that he did. We find no error in the 
admission of this evidence, as it was, we think, material to the 
issue. 

From what we have said, the judgment appealed from must 
be reversed. 

Judgment reversed, and a new trial awarded, with costs to 


the appellant. 





OKLAHOMA SUPREME COURT. 
ST. LOUIS-SSAN FRANCISCO RAILWAY COMPANY 
Vv. 
STATE et al. 
[No. 17318.] 
(— Okla. —, 259 Pac. 230.) 


Rates — Railroads — Switching rates — Sand — Gravel — Stone, 
Where a rate has been fixed by the Corporation Commission for 
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services designated by the Commission as a switching service at 2 cents 
per 100 pounds on sand, gravel, and crushed stone, and said rate is 
found to be adequate and reasonable, held, that it was not error for the 
Corporation Commission to order that broken stone should take the 
same rate as crushed stone, sand, and gravel. 


(September 13, 1927.] 
Headnote by the Court. 


Apprat from order of Corporation Commission fixing rates; 
affirmed. 

Appearances: E. T. Miller, of St. Louis, Stuart, Sharp & 
Cruce and W. T. Stratton, all of Oklahoma City, for plaintiff in 
error; Shea & Shea, of Tulsa, for defendants in error. 


Clark, J.: This is an appeal from Order No. 3240 of the 
Corporation Commission of the state of Oklahoma. 

The Hughes Stone Company filed its complaint before the 
Commission, in which it was alleged that the Hughes Stone Com- 
pany is a producer of rock, crushed ,and broken, at Garnett, Ok- 
lahoma ; that it is shipping broken rock in pieces weighing about 
50 pounds each, in ear lots, to Tulsa; that charges are being 
assessed at the rate of 3 cents per 100 pounds ; that as per S. W. 
L. Tariff 55-G, in Frisco Tariff 1199-A it published the rate of 
2 cents from Garnett to Tuisa on crushed stone and crushed rock. 

Complainant alleges that the rate on broken stone should be 
no higher than the rate on crushed stone and gravel; that there 
is substantially no difference in value, no difference in value of 
service performed by the defendant, nor is there any difference 
in value of service to shipper or consignee; that there will be 
about 130 ears of this stone to be moved, and about 10 ears have 
been moved; the defendant railroad company insists on collect- 
ing charges based on a 3-cent rate. 

Complainant prays that the Commission order a reasonable 
rate published, not to exceed 2 cents per 100 pounds, and a re- 
fund made on all ears that have been moved from this work 
to a basis of 2 cents per 100 pounds. 

The Commission found: 

“(1) Complainant, the Hughes Stone Company, operates a 
quarry and crushing plant at Garnett, Oklahoma, and ships 
crushed stone and rock to the city of Tulsa. Supplement No. 10 
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to St. Louis-San Francisco Railway Company’s Freight Tariff 
No. 1199-S names a rate of 2 cents per 100 pounds for carload 
shipments of crushed stone from Garnett to Tulsa. 

“(2) Complainant alleges that it is shipping broken rock in 
carloads from Garnett to Tulsa. It asks that the rate between 
these points, published in St. Louis-San Francisco Railway Com- 
pany’s Tariff 1199-A on sand, gravel, and crushed stone, be 
applied on shipments of rock in carloads. 

“(3) Item No. 316—-A, Supplement No. 30 to E. A. Leland’s 
Southwestern Lines Tariff No. 55—G, carries the general sched- 
ule of rates applicable on crushed rock and on rock. This item 
contains the following description of commodities moving be- 
tween points in Oklahoma under the crushed rock or erushed 
stone rates: ‘Chatts; Gravel; Rock, Common, Crushed or 
Ground ; Rock, Gypsum, Sand; Shale; Stone or Granite, Natural 
Rough (not dressed or sawed).’ From the foregoing descrip- 
tion it is seen that no distinction is made in the rates applicable 
on rock, and crushed or ground rock, on shipments generally be- 
tween points in Oklahoma. 

“(4) The Commission, therefore, finds that the rates on 
crushed rock or crushed stone, between Garnett and Tulsa, should 
be made applicable on the shipments herein. 

“(5) Complainant asks reparation on shipments which have 
been moved, to the basis of the crushed stone rate. The Com- 
mission finds that reparation on this basis should be granted, 


and entered its order. 
“ORDER. 


“Wherefore, premises considered, and the Commission being 
advised, it is, therefore, ordered, that the St. Louis-San Francisco 
Railway Comrany shall make applicable on shipments of rock 
between Garnett and Tulsa the rates now applicable on crushed 
stone, carried in its Freight Tariff No. 1199—A. 

“It is further ordered, that the St. Louis-San Francisco Rail- 
way Company shall make reparation on shipments herein, which 
have already moved, to the basis of the rates carried in its Freight 
Tariff No. 1199-A.” 

P.U.R.1928B. 
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From this order the St. Louis-San Francisco Railway Com- 
pany appealed. 

Plaintiff assigns several specifications of error, the principal 
ones being as follows: 

“(1) That the findings of fact are not sustained by the evi- 
dence. 

“(2) Said order is unreasonable, unjust, and contrary to law. 

“(3) The rate prescribed in said order will deprive this ap- 
pellant of its property without consideration and without due 
process of law. 

“(4) That the Commission did not have jurisdiction to re- 
quire plaintiff to refund charges collected on rates heretofore in 
erect. 

(5) That said order fixes a rate which is unduly low and 
discriminatory and requires appellant to afford services to one 
locality and to a specific shipper at a lower rate than is pre- 
seribed for similar service to other localities.” 

The rate in question covers the broken stone from the quarries 
at Garnett, near Tulsa, to Tulsa, and this rate was before this 
court in the. case of Atchison, T. & S. F. R. Co. v. State, 82 


Orr) 
oa 


Okla. 288, 200 Pac. 252, and,in that case the Commission pre- 
scribed the rate load lots from Garnett, Oklahoma, to Tulsa, 
Oklahoma, and other points within 10 miles of Tulsa to Tulsa. 
The rates to cover material transported for street paving and 
road building purposes. This court modified this finding to pro- 
vide that the rate should cover the transportation of this material 
for all purposes, and pointed out that the service rendered by 
the carrier was a switching service and that the rate yields an 
adequate return for the service rendered. 

The record in this case at bar shows the service performed 
to be a switching service and that the haul was less than 10 
miles. In the ease at bar the Commission has ruled that broken 
stone or rock take the same rates as gravel or crushed stone, and 
under the former holding of this court the only question for 
determination is, Is there anything in the nature of the com 
modity by reason of which broken stone should take a higher 
rate than crushed stone / We think not, The record discloses 


ere is no difference in value lhe broken stone is cheaper 
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than crushed stone; there is no difference in service by the ear- 
rier. 

Plaintifi’s Exhibit 1 shows that both crushed rock and rough 
quarried rock in this territory are rated class E, taking the same 
rates; that in Oklahoma, under the Southwestern Lines Tariff 
55-G, crushed rock, stone, or granite, natural, rough (not 
dressed or sawed), take the same rate; that from points in Texas 
to points in Oklahoma, from points in Oklahoma to points in 
Texas, between points in the state of Texas, between points in 
Louisiana and points in Texas, between points in the state of 
Missouri, and between points in the state of Kansas, crushed 
rock and rock, stone, er building stone take the same rate. 

The Commission found rates on crushed rock or crushed stone 
between Garnett and Tulsa should apply to broken stone. 

The findtng of the Commission being entitled to the presump- 
tion of correctness and there being nothing in the record to over- 
come this, the order of the Commission should be affirmed. 

Appellants’ contention that the Commission did not have 
jurisdiction to order refund of charges collected on rates there- 
tofore in effect was before this court in St. Louis-S. F. R. Co. 
v. Standard Paving Co. 98 Okla. 71, P.U.R.1924E, 861, 224 
Pac. 296, in which this court affirmed an order of the Commis- 
sion awarding reparation. Also, see Atchison, T. & S. F. R. 
Co. v. State, 85 Okla. 223, P.U.R.1922D, 450, 206 Pac. 236. 

We think this order of the Commission was correct in hold- 
ing that broken stone should take the same rate as crushed stone 


and gravel, and the same is affirmed. 
Mason, V. C. J., and Phelps, Lester, Hunt, and Riley, JJ., 


concur, 
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VILLAGE OF EAGLE RIVER 
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Pvidence — Vateriatity of evidence as to duty to serve — Village 
electric plant, 
Evidence of whether r not a Village ele tilitvy ewer rep 
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dered local service in another town is immaterial in the determination 
of whether the utility is by law obligated and empowered to render local 
service, p. 562. 

Evidence — Materiality of evidence of duty to serve — Village 
electric utility. 

2. Testimony as to whether or not a village utility ever rendered 
service to another town should only be considered as parol evidence 
tending to show the intent of the village in accepting a franchise from 
the town, p. 562. 

Service — Duty to serve — Village electric utility. 

3. A public utility cannot accept only such parts of a franchise 
as convey rights without assuming the obligations imposed by other 
parts of the same instrument, such as the duty to serve, p. 563. 


[November 25, 1927.] 


Evipence at trial in circuit court for Dane County upon 
action to set aside Railroad Commission being different from 
and in addition to that offered at hearing before Commission, 
and a return by the court of such evidence and records to Com- 
mission for further consideration; additional evidence consid- 
ered and previous order of Commission re-aftirmed. 

To the Honorable, the Cireuit Court for Dane County: The 
above entitled action, being an action commenced in said circuit 
court for Dane county to set aside an order of the Railroad Com- 
mission of Wisconsin, having been brought to trial in said court 
and the evidence introduced upon such trial being different 
from and in addition to evidence offered upon the hearing be- 
fore the Commission, and the court having returned the evi- 
dence taken before it and all of the records to said Commis- 
sion for further proceedings pursuant to law, the Commission, 
after a review of all the evidence, reports and finds as follows: 

[1] The evidence introduced at the trial appears to be large- 
ly on the question of whether or not the village of Eagle River 
ever rendered local service in the town of Cloverland. While 
this evidence is interesting and enlightening, it appears to be 
mainly inconsequential in so far as the main issues of this case 
are concerned. One of the issues to be determined is whether 
the Eagle River Light & Water Commission is by law obligated 
and empowered to render local service in the town of Clover- 
land. 

[2] The fact that the village of Eagle River desires to avoid 
P.U.R.1928B. 
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local taxation in that town is of no significance whatever. The 
testimony on the question of whether the village of Eagle River 
ever did render local service therein seems to be, at best, a 
matter of secondary consideration, and should only be consid- 
ered as parol evidence tending to show the intent of the village 
of Eagle River in accepting the franchise from the town of 
Cloverland. 

[3] The franchise granted by the town of Cloverland to the 
village of Eagle River, and quoted in our decision dated June 
12, 1925, P.U.R.1925E, 671, 673, clearly gives the village of 
Eagle River an exclusive permit to operate in that town and in- 
cludes the indeterminate permit defined by the statutes and with 
it the obligation to serve the public in that town. As stated in 
our decision, cited above: “The public utility cannot accept 
only such parts of the franchise as convey rights without as- 
suming the obligations imposed by other parts of the same in- 
strument. . . . It is neither equitable nor was it within the 
contemplation of the parties to the franchise that the grantee 
might segregate its parts and exercise rights under only a por- 
tion of it. By such exercise the utility must be deemed to have 
accepted the entire franchise with its burdens as well as its ben- 
efits.” 

The Commission, therefore, reaffirms the findings made in its 
decision dated June 12, 1925, supra, and the order wherein 
the village of Eagle River was directed to extend electric serv- 
icé to such applicants for service in the town of Cloverland, 
Vilas county, Wisconsin, as comply with the rules and regula- 
tions provided for the furnishing of rural service in the order 
in this matter entered May 29, 1925, P.U.R.1925E, 208. 





CALIFORNIA RAILROAD COMMISSION, 
SPERRY FLOUR COMPANY 
Vv. 
ISLAND TRANSPORTATION COMPANY, 
[Decision No. 18994, Case No. 2335.] 


Rates — Out-of-line points — Vessels. 
1. A wharf or landing place which appears to be out-of-line in the 
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normal navigation course between two major points, can not be given 
the status of an intermediate point as contemplated by a law (§ 24 (a) 
Public Utilities Act) providing for special rates to such points, in the 
absence of specific proof of its right to such status, p. 565. 


Rates — Comparison — Reasonableness. 
2. A comparison of rates has little, if any, value when no evidence 


is submitted to show that the rates used in a measure are themselves 
just and reasonable, p. 566. 
Discrimination — Elements of unlawful discrimination — Vessels. 
3. Discrimination to be unlawful must be unjust, and to be unjust 
it must be shown that a carrier’s rates at the preferred points are not 
justified and that the circumstances and conditions are the same as at 


the point which is alleged to be damaged, p. 568. 


Discrimination — Rates — Evidence of discrimination. 

1. The mere showing that rates from one point in a territory are 
higher than rates from other points in that territory, whether main 
tained by the same or different carriers, does not establish the fact of 
undue prejudice or preference, p. 568. 


[November 3, 1927.] 


Comp aint alleging rates by vessels on flour or related ar- 
ticles between two points within a state to be unjust and un- 
reasonable and alleging rates on similar articles between other 
points to be unduly discriminatory, and asking reparation; 
complaint dismissed on all points. 

Appearances: E. D. Smith for complainant; Gwyn H. 


Baker, for defendant. 


By the Commission: Complainant is a corporation organ- 
ized under the laws of the state of California, with its office 
in San Francisco and a mill at South Vallejo, California, and 
is engaged in buying, selling, and manufacturing grain and 
grain products. It is alleged by complaint seasonably filed (a) 
that the rate of $2 per ton, minimum weight 12 tons, assessed 
by defendant for the transportation of flour and articles taking 
the same rate, moving during the period extending from June 
1, 1926, to March 10, 1927, inclusive, from South Vallejo to 
Stockton was at the time the shipments moved and for the fu- 
ture will be unjust, unreasonable and in violation of § 13 of 
the Public Utilities Act to the extent it exceeded or may exceed 
$1.40 per ton, minimum weight 30 tons; and (b) that the con- 
currently effective rates maintained by defendant on flour and. 
P.U.R.1928B. 
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related articles between San Francisco and Stockton and be- 
tween Oakland and Stockton, of $1.40 per ton and $1.60 per 
ton, respectively, minimum weight 40 tons, are and for the fu- 
ture will be unduly discriminatory to South Vallejo, in viola- 
tion of § 19 of the act. 

Reparation and just, reasonable, nonprejudicial, and nonpref- 
erential rates for the future are sought. Rates will be stated in 
dollars and cents per ton of 2000 pounds. 

A public hearing was held before examiner Geary at San 
Francisco, and the case having been duly submitted and briefs 
filed, is now ready for our opinion and order. 

[1] South Vallejo is situated at the confluence of Napa 
Creek and San Pablo Bay. It is served by defendant and the 
Southern Pacifie Company, and the distance by water to Stock- 
ton is approximately 76 miles and by rail 108 miles. Com- 
plainant’s Vallejo mill is located on tidewater and is equipped 
with docks, spur tracks, and other facilities to enable it efficient- 
ly and quickly to receive and ship its products by either rail 
or water. The major portion of complainant’s coarse grain is 
secured in the Pacific northwest and adjacent territory and 
moves either by rail direct, or by rail to Portland, thence by 
water to Vallejo, where it is manufactured into flour and other 
cereal products. In distributing the manufactured articles to 
the Stockton district, complainant can use the services of both 
defendant and the Southern Pacific Company. 

The present rate of defendant from South Vallejo to Stock- 
ton is $2 per ton and that of the Southern Pacific $2.10 per ton. 
The $2 rate was assessed and collected on the shipments here 
involved which moved during the period extending from De- 
cember, 1926, to March, 1927, inclusive. Prior to December, 
1926, defendant erroneously applied a rate of $1.40, the con- 
current rate on flour and mill stuff from San Francisco to 
Stockton, which rate was not in effect at the intermediate points. 
For a time defendant through an oversight published this vio- 
lative rate of $1.40 without express authority of this Commission 
under the provisions of § 24 (a) of the Public Utilities Act, 
a situation which has since been cured by an appropriate order. 
Complainant admits that on and after May 30, 1926, when the 
P.U.R.1928B, ; 
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tariff was corrected, the rate of $2 was applicable, and the rec- 
ord indicates that whatever undercharges existed on the ship- 
ments moving subsequent thereto have been paid to defend- 
ant. Complainant maintains that on the shipments moving 
before May 30, 1926, the published rate of $2 from South 
Vallejo to Stockton was inapplicable, contending for the $1.40 
rate upon the grounds that South Vallejo is directly inter- 
mediate between San Francisco and Stockton. The record, 
however, does not sustain the contention that South Vallejo is 
an intermediate point on this water route. The only evidence 
submitted in this connection was some photographs taken from 
a point in the main channel in Carquinez Straits showing that 
the docks of complainant were visible to the naked eye. The 
actual distance from the Carquinez Straits fairway to the docks 
at South Vallejo is not in evidence, nor does the record show 
that the vessels traveling by any of the regular routes, Califor- 
nia Navigation & Improvement Company, California Trans- 
portation Company, or Southern Pacifie Company, traversing 
the waterways between Stockton and San Francisco, pass near 
or touch at South Vallejo. From tie evidence submitted it 
appears South Vallejo is an out-of-line landing wharf on the 
route between San Francisco and Stockton, and in the absence 
of specific proof to the contrary can not be given the status of 
an intermediate point as contemplated by § 24 (a) of the Pub- 
lie Utilities Act. 

[2] Complaint in support of its plea that the South Vallejo- 
Stockton rate was and is unreasonable per se compares the as- 
sailed rate of $2 with the rates concurrently maintained by de- 
fendant on flour of $1.40 minimum weight 40 tons between San 
Kranciseco and Stockton; $1.60 minimum 40 tons and $2 mini- 
mum 12 tons between Oakland and Stockton, and a rate of $1.35 
minimum 20 tons on grain and mill feed between Stockton and 
South Vallejo. Complainant points to the fact that the haul 
from San Francisco to Stockton is farther than from South Val- 
lejo to Stockton and also contends that the tidal conditions, load- 
ing facilities, handling and other operating factors are favor- 
able for the handling of grain at South Vallejo. While the evi- 
dence indicates the operating conditions from South Vallejo 
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to Stockton are on the whole more satisfactory than between 
Oakland-San Francisco and Stockton, complainant has failed 
to show on this record that the rates used as a measure are in 
and of themselves reasonable. 

Complainant also compares the assailed rate with the rate of 
$1.70, minimum weight 10 tons, on sugar between Oakland- 
Crockett on the one hand and Stockton on the other. This rate 
is applicable only via the California Transportation Company 
and is nonintermediate by authority of this Commission, Deci- 
sion No. 3438, June 19, 1916, in Case No. 214-C, 10 Cal. R. 
C. R. 377, and Decision No. 7983, August 17, 1920, in Appli- 
eation No. 5728, 18 Cal. R. C. R. 646. No evidence was sub- 
mitted to show that this terminal rate on sugar was per se a 
just and reasonable rate. We have repeatedly held that mere 
comparisons of rates such as these have little if any probative 
value. 

Defendant contends the rates between terminal points are 
unremunerative, and directs attention to the fact that there is 
now pending before this Commission a petition, Case No. 2319, 
Bay & River Boat Owners’ Association versus practically all 
river boat operators, for authority to increase the flour rates be- 
tween San Francisco-Oakland and Stockton from $1.40 to $2 
per ton. Defendant claims that flour is a difficult commodity 
to handle, being very susceptible to damage, that in most cases 
it must be transported in closed barges with the decks and sides 
lined with paper, and that extra care is required in trucking 
by reason of the fact that the bags are easily broken. In addi- 
tion it is maintained that in handling flour from South Vallejo 
to Stockton it is not possible except in remote instances to util- 
ize the barges traveling between San Francisco and Stockton, 
but it is necessary to send special equipment from Stockton. 
Witnesses for defendant testified that the average barge time in 
the transportation of a load of flour from Vallejo to Stockton 
was approximately forty-eight hours. This time is segregated 
into 12 four-hour periods, as follows: first, the movement from 
Stockton to Vallejo; second, the loading at the barge; third, the 
movement from Vallejo to Stockton; and fourth, the unloading 
at destination. If a barge is available near complainant’s mill, 
P.U.R.1928B. 
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the time is reduced by approximately twelve hours. There was 
further testimony to the effect that the minimum labor cost for 
the operation of a barge in the round trip is $140, and to this 
sum should be added the cost of fuel, insurance and overhead. 
The average transportation revenue received is $200 per trip, 
which under the proposed rate would be reduced to approxi- 
mately $140 per trip. Defendant contends that the rate of $1.40 
between San Francisco and Stockton is extremely low, and that 
it was necessary to maintain this rate inasmuch as the Califor- 
nia Transportation Company published a rate of the same vol- 
ume, but the record shows that defendant did not handle any. 
flour for this complainant from San Francisco to Stockton by 
its barges. 

A copy of defendant’s financial statement for the year 1926, 
submitted in evidence, shows that the transportation revenue 
received was $94,515.62, and the operating expenses including 
taxes and depreciation were $150,978.24, resulting in a deficit 
from operations of $56,462.62. The sum of $27,725.85 was 
charged to depreciation of property and equipment. A deduc- 
tion of this amount from the operating expenses leaves an out- 
of-pocket loss of $28,736.77 for the year. Prior years also show 
operations at substantial losses. 

After careful consideration of al! the facts of record we are 
of the opinion and find that complainant has failed to show that 
the assailed rate is either unjust or unreasonable. 

There now remains for consideration complainant’s allega- 
tion that the rate of $1.40 per ton from San Francisco to Stock- 
ton is unduly discriminatory to complainant. 

(3, 4] In selling flour and other milled products at Stockton 
complainant is more or less in competition with the flour mills at 
San Francisco and Oakland, and also with mills in the Pacific 
Northwest which forward their products to San Francisco by 
steamer and reship from that port to Stockton. Complainant 
forwards consignments of flour by rail and water from its mill 
at Spokane, Washington, to San Francisco, and practically all 
of its movement of flour from San Francisco to Stockton is 
moved by the California Transportation Company. Defend- 
ant, while maintaining the same rate as the California Trans- 
P.U.R.1928B. 
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portation Company from San Francisco to Stockton, did not 
during the year 1926 handle any of the tonnage between these 
two cities. If any discrimination exists by reason of the low- 
er rate between San Francisco and Stockton, it is not caused 
by defendant but by a carrier not a party to this proceeding. 
Discrimination to be unlawful must be unjust, and to be un- 
just it must be shown that the rates at the preferred points are 
not justified and that the circumstances and conditions are the 
same as at the point which is alleged to be damaged. This rec- 
ord shows that the circumstances and conditions surrounding 
the rates between San Francisco and Oakland are different from 
those which govern the South Vallejo to Stockton rate. As 
previously stated, the first mentioned rates were established by 
this defendant to meet the competition of the California Trans- 
portation Company, and that this carrier does not operate be- 
tween South Vallejo and Stockton. Carrier competition has 
long been recognized as a controlling factor in creating different 
circumstances and conditions, warranting a lower level of rates 
between points where the competition exists than between points 
not so situated. ‘The mere showing that rates from one point 
in a territory are higher than rates from other points in that 
territory whether maintained by the same carrier or different 
carriers, does not establish the fact of undue prejudice or pref- 
erence. (Texas & P. R. Co. v. Interstate Commerce Commis- 
sion, 162 U. 8. 197, 40 L. ed. 940, 16 Sup. Ct. Rep. 666; In- 
terstate Commerce Commission v. Alabama Midland R. Co. 
168 U. S. 144, 42 L. ed. 414; 18 Sup. Ct. Rep. 45; Louisville 
& N. R. Co. v. Behlmer, 175 U. 8. 648, 44 L. ed. 309, 20 Sup. 
Ct. Rep. 209; East Tennessee, V. & G. R. Co. v. Interstate 
Commerce Commission, 181 U. 8. 1, 45 L. ed. 719, 21 Sup. 
Ct. Rep. 516; Interstate Commerce Commission v. Louisville 
& N. R. Co. 190 U. S. 2738, 47 L. ed. 1047, 23 Sup. Ct. Rep. 
687.) 

We are of the opinion and find from all the facts of record 
that the rate assailed was not in the past nor its it now unduly 
discriminatory. The complaint should be dismissed. 
P.U.R.1928B, 
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CALIFORNIA RAILROAD COMMISSION, 


RE LOS ANGELES COUNTY WATER WORKS et al. 
[Decision No. 19005, Application No. 13914.] 


Security issues — Factors affecting issuance — Capitalization. 

The capitalization of properties should bear some relation to their 
earnings as Well as the cost or the value thereof and a form of capitali- 
zation which, on its face, seems to preclude the raising of some of the 
construction funds through the issue of common stock is not in the 
public interest and should not be authorized. 


[November 4, 1927.] 


AppiicaTion of county water works to sell its property and 
to discontinue service, and for another water utility to purchase 
the said property and resume service and to issue stock in pay- 
ment for said property; application granted. 

Appearances: McAdoo, Neblett and O’Connor, by William 
H. Neblett, for applicants. 


By the Commission: In this proceeding the Railroad Com- 
mission is asked te enter its order authorizing the Los Angeles 
County Water Works to exercise the rights and privileges grant- 
ed it by Ordinance No. 906, N. S., of the board of supervisors 
of Los Angeles county; to sell and transfer its properties to the 
Gardena Valley Water Company, a new corporation, and to 
discontinue public utility service. The Commission is further 
asked to authorize the Gardena Valley Water Company to pur- 
chase and operate the properties of Los Angeles County Water 
Works, to execute a mortgage and/or deed of trust to secure the 
payment of an authorized bond issue of $500,000 and to issue 
$125,000 of first mortgage 6} per cent 20-year bonds, $30,000 
of 7 per cent cumulative preferred stock and $85,000 of com- 
mon stock for the purpose of acquiring the properties and pay- 
ing debts of Los Angeles County Water Works and paying for 
additions and improvements to said properties. 

The Los Angeles County Water Works owns and operates a 
public utility water system serving the unincorporated towns 
of Gardena and Moneta and adjacent territory in Los Angeles 
county and also a portion of the city of Los Angeles in the so 
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called “shoestring strip.”” The service area is bounded on the 
north by Ballona avenue, on the south by Electric street (182d 
street), on the west by Arlington street and on the east by Fi- 
gueroa street. At the end of 1926 there were, according to the 
record, 1799 services attached to the water system of Los An- 
geles County Water Works. For the reason that not all of the 
services are metered, it has been impossible for the company to 
furnish a record of its water sales. Both the increase in serv- 
ices and the operating revenues indicate an increase in the com- 
pany’s business. The number of services in 1922 are reported 
at 1242 and the operating revenues at $22,819; while for 1926 
the number of services, as said, are reported at 1799 and the 
operating revenues at $37,675. 

The estimated historical cost of the properties and the esti- 
mated reproduction cost thereof are reported in applicant’s Ex- 
hibit “F” as follows: 


Estimated original cost: 
Plant as of December 31, 1088 ..ccscccccccccccccsccccccess GREG SIO 


Proposed improvements ........-. Peete TTT eee eT Te eoeeee 39,100.00 
Organization EXPENSES ...cerseesceeeseees eo cccccccccccees 2,500.00 
Qo ae PTTTTTITITT TTT TTT LT Te -+-- $288,139.00 


Estimated reproduction cost: 


Plant as of December 31, 1926 ....... entehenedus«or@ugenas $304,792.00 
PEOROIE. TNT ORAMIOMES oo. s o.5:0.5.¢ 000 i6o000085 000 6020.06 6an nie 39,100.00 
Organization expense ........ CoCo ee sercs secesscccesecceve 2,500.00 

ore ah wee ates % err TT TTT Te er TTT eT $346,392.00 


Less accrued depreciation ...ccccccccccccccccccccccccccccccs ~ 60,335.00 





Fstimated reproduction cost less accrued depreciation ......... $286,057.00 


If the depreciation annuity is caleulated on a 5 per cent sink- 
ing-fund basis, the amount in the depreciation reserve (appli 
cable to original cost) is reported at $42,512 and if calculated 
on 6 per cent basis, $39,452. The company in its Exhibit No. 
2 shows a depreciation reserve of $29,540.91. 

In Decision No. 17208 dated August 11, 1926 (Vol. 28, 
Opinions and Orders of the Railroad Commission, page 451) 
it appears that the engineering department of the Commission 
estimated the original cost of the properties of the company as 
of December 31, 1925, at $227,443. Adding the net cost of 
the additions and betterments installed during 1926 to the $227,- 
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443 makes a total of $243,933 as compared with the company’s 
estimate of $246,539. 

The analysis of the evidence shows that the net income, that 
is, the amount available for interest, amortization of debt dis- 
count and expense, interest on the depreciation reserve, divi- 
dends and surplus is estimated at $14,500. 

Exhibit No. 2 shows that the Los Angeles County Water 
Works on August 31st had outstanding $64,500 of common 
stock, $40,000 of 6 per cent bonds, and had current liabilities 
of $80,635.08, such current liabilities consisting of $47,821.13 
of notes payable and $32,813.95 of accounts payable. Its cur- 
rent assets are reported at $11,932.47, which, deducted from 
current liabilities, leaves net current liabilities of $68,702.61. 

To acquire the properties of Los Angeles County Water Works, 
pay its debts and provide $30,000 for additions and betterments, 
the Gardena Valley Water Company asks permission to issue 
and sell at 94 and accrued interest $125,000 of 6} per cent 20- 
year bonds, $30,000 of 7 per cent preferred stock at par, and 
$85,000 of common stock, presumably at par. Had the pro- 
posed capitalization been outstanding during the current year, 
the company would earn less than 2 per cent on the $85,000 
of common stock. 

While there is no question but that the properties of Los An- 
geles County Water Works should be refinanced they should, 
in our opinion, be refinanced on a basis different from that pro- 
posed in this proceeding. Too much emphasis is being placed 
on the number of times the net earnings of a property may ex- 
ceed bond interest or dividends on preferred stock. It is just 
as important, if not more so, to capitalize a property so that it 
can show reasonable earnings on common stock. The records 
of this Commission show conclusively that companies which 
have been able to obtain some of their construction funds from 
the sale of common stock have been able to sell readily bonds or 
preferred stock and furnish more satisfactory service. 

[t should also be remembered that we are not concerned here 
with a property to be constructed, but with a property which 
has been in operation for years and that the rates of the Los 
Angeles County Water Works have only recently been deter- 
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mined by the Commission. It is our conclusion that the capi- 
talization of the properties in question should bear Some rela- 
tion to their earnings as well as the cost or the value thereof, 
and that a form of capitalization which on its face seems to pre- 
clude the raising of some of the construction funds through the 
issue of common stock is not in the public interest and, there- 
fore, should not be authorized by this Commission. We, there- 
fore, believe that this application, in so far as it involves the 
transfer of properties, the cessation of public utility service, 
the issue of stocks and bonds, and the execution of a mortgage, 
should be denied without prejudice. 

Los Angeles County Water Works asks permission to exer- 
cise the rights and privileges granted to it by Ordinance No. 
906 (new series) of the county of Los Angeles. This ordinance 
permits the company to maintain a system of water pipes un- 
der and across certain public highways in said county. A map 
showing the territory covered by the ordinance has been filed 
in this proceeding as Exhibit “D.” It is alleged that the com- 
pany at the time it obtained the franchise (August 20, 1923), 
was not aware that a certificate declaring public convenience 
and necessity require the exercise of the rights and privileges 
granted by said franchise would be required. No one appeared 
to protest the granting of the certificate. It should be under- 
stood, however, that the certificate is effective as of the date of 
the supplemental order referred to in the following order. It 
should also be understood by Los Angeles County Water Works 
that it must give satisfactory service throughout the territory 
covered by the franchise, if it expects this Commission to pre- 
vent other utilities from operating in the territory. 


P.U.R.1928B. 
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COLORADO PUBLIC UTILITIES COMMISSION, 


RE PUBLIC SERVICE COMPANY OF COLORADO. 
[Application No. 954.] 
RE CITY OF FORT MORGAN. 
{Application No. 958.] 
[Decision No. 1497.] 
Monopoly and competition — Commission approval of antiduplica- 
tion contract — Electric utilities. 
1. The Commission approved in the interest of public convenience 
and necessity a contract between a private and a city electric utility 
whose proposed lines closely paralleled each other for several miles, 


whereby the territory common to the two plants was divided in equita- 
ble fashion and the routes of the lines accordingly readjusted, p. 575. 


Monopoly and competition — Limitations of anticompetitive contract 
— Electric utility. 

2. A stipulated division of rural territory by two utilities, par- 
ties to an anticompetitive agreement, whereby a privately owned utility 
agreed to give a city plant first chance to serve the customers, was ex- 
cluded from certificates of convenience and necessity of both where the 
city did not appear to desire or consent to such service in the near 
future and where the Commission believed it unwise to pre-empt such 
territory in favor of a utility which might never be willing to serve it, 


p- 577. 


{November 19, 1927.] 


AppiicaTion of privately owned and municipally owned elec- 
tric utilities for certificates of public convenience and necessity 
authorizing the extension of lines, power systems, and facilities 
into specifically divided territory; both applications granted. 

Appearances: Paul W. Lee, Attorney, for Public Service 
Company of Colorado; Stoton R. Stephenson, Attorney, for the 


city of Fort Morgan, Colorado. 


3y the Commission: On August 15, 1927, the Public Serv- 
ice Company of Colorado filed its applicatien praying for au- 
thority to extend, construct, maintain, and operate a transmis 
sion line from the western boundary of the town of Brush, Col- 
orado, to the unincorporated town of Weldona, Colorado, to- 
gether with all substations and other facilities necessary there- 
P.U.R.1928B. 
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to. Thereafter written protest was filed by the city of Fort 
Morgan. 

On August 24, 1927, the city of Fort Morgan filed its ap- 
plication praying for authority to extend, construct, maintain, 
and operate a light and power transmission line into territory 
north and northeast of the city of Fort Morgan and to the coun- 
try club situated slightly. west and about a mile and one half 
north thereof. 

[1] The two cases were set for hearing in the hearing room 
of the Commission on September 19, 1927. While they were 
not consolidated for hearing they were heard largely in the same 
manner as if they had been consolidated. While the main im- 
mediate purpose of building the transmission line from Fort 
Morgan to Weldona is to serve the town of Weldona, the appli- 
cation of the Public Service Company of Colorado alleges, and 
the evidence shows, that it expects to render service along the 
route of the line. As said line would closely parallel for sev- 
eral miles the line sought to be built by the city of Fort Mor- 
gan, and as the two applicants could not at the time of the hear- 
ing come to any agreement as to how the territory should best 
be divided, the Commission proposed at the conclusion of the 
two hearings that the parties go over and consider carefully the 
territory common to the two applications and endeavor to reach 
a conclusion satisfactory to themselves and for the best interests 
of the public. Thereafter representatives of the parties, in 
company with the engineer of this Commission, made a trip 
over the territory and finally reached an agreement which is 
set forth in correspondence now on file with the Commission 
consisting of a letter dated November 1, 1927, written by H. H. 
Kerr, superintendent of the electric department of Public Serv- 
ice Company of Colorado, addressed to Messrs. Leo, Shaw and 
McCreery; a letter dated November 1, 1927, written by Paul 
W. Lee, Esquire, to Stoton R. Stephenson, Esquire; a letter dated 
November 2, 1927, written by Stoton R. Stephenson, Esquire, to 
this Commission and a letter dated November 10, 1927, writ- 
ten by Paul W. Lee, Esquire, to this Commission. The letter 
last referred to was accompanied by a map showing the route 
to be taken by Public Service Company of Colorado as finally 
P.U.R.1928B. 
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agreed upon, said map being marked “Exhibit ‘A’-44—0, 240-1.” 

The Commission is of the opinion and so finds that the ex- 
tensions and locations to be made by the two applicants as agreed 
upon by them meet and serve the public convenience and ne- 
cessity. 

The route of Public Service Company of Colorado as agreed 
upon and approved by this Commission is as follows: 

Beginning at approximately the Southwest corner of the South- 
east quarter of the northeast quarter of section 3, T. 3 N., R. 
56 W. of the 6th P. M. on the line of the western boundary of 
the town of Brush, thence following the main highway to the 
west through centers of sections 3, 4, 5 and 6, T. 4 N., R. 56 W.; 
thence north along the section line road to a point near Dodd 
station situated between the South Platte river and the Union 
Pacific Railroad in section 25, T. 4 N., R. 57 W.; thence in a 
southwesterly direction along a private right-of-way lying be- 
tween said river and said railroad, crossing said railroad at a 
convenient point in section 26 to meet the main highway near 
the center of section 26 and thence along said highway which 
extends to the west through the centers of sections 26, 27, 28, 
29, and 30 of T. 4 N., R. 57 W., thence west into section 25, 
immediately west of said section 30, to a point near the Fort Mor- 
gan Country Club; thence south approximately one-half mile; 
thence west approximately along the southern boundary of sec- 
tions 25 and 26, T. 4 N., R. 58 W.; thence south approximately 
a mile and a half to the new state highway; thence west and 
south along the new state highway to the section line road ex- 
tending north from the new state highway: between Range 58 
and Range 59, both west of the 6th P. M.; thence north along 
said section line road to the southeast corner of section 1, T. 
4 N., R. 59 W.; thence west one-half mile; thence north one- 
half mile to the center of said section 1; thence west one-half 
mile; thence north one-half mile to the northwest corner of 
said section 1, and thence west approximately a mile and a half 
to Weldona. 

The Commission further finds in accord with the agreement 
of the parties that the public convenience and necessity requires 
P.U.R.1928B. 
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that the Public Service Company of Colorado should be per- 
mitted to attach to this extension such business as may develop 
along this line and in the territory contiguous thereto, including 
the unincorporated community of Weldona and the Ft. Mor- 
gan Country Club except that along the east and west highway 
extending through the centers of sections 27, 28, 29, and 30, 
T. 4 N., R. 57 W. it may serve only those customers on the south 
side of said line whose improvements are fronting on said half 
section line. 

The Commission finds also in accord with the said agreement 
of the parties, that the public convenience and necessity requires 
that the application of the city of Ft: Morgan for permission 
to construct a proposed extension of its distribution system to 
the north from Main street of said city through the center of 
section 31 and the south half of section 30, T. 4 N., R. 57 W. 
to the point of meeting with the said line authorized to be con- 
structed by Public Service Company of Colorado should be 
granted, and the city of Ft. Morgan should be allowed to attach 
such business as may develop along this line and in the territory 
contiguous thereto, except those customers along the half sec- 
tion line through the centers of sections 27, 28, 29, and 30 T. 
4 N., R. 57 W. whose improvements are fronting on the said 
half section line. The Commission finds that the proposed ex- 
tension of the city of Ft. Morgan’s distribution system to the 
west into section 1, T. 3 N., R. 58 W., also its extensions to the 
east to serve customers in sections 3, 4, 5, 8, 9, and 10, T. 3 N., 
R. 57 W. and also to the south through the center of section 7, 
T. 3 N., R. 57 W. are required by the public convenience and 
necessity, and that these extensions should be completed and the 
city of Ft. Morgan allowed to serve this area and consumers 
contiguous thereto in so far as practicable. 

[2] In the agreement of the parties and also in the testimony 
taken at the hearing, evidence was introduced in regard to the 
rural territory south of the Burlington railroad and southwest 
of the city of Ft. Morgan which is further described as sections 
8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 20, 21, 22, 23, and 24, T. 
3 N., R. 58 W. and territory immediately contiguous to these 
sections which was referred to as a profitable rural territory de- 
P.U.R.1928B. 37 
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siring electric service. While Public Service Company of Col- 
ado “agreed to give the city of Ft. Morgan the first refusal, 
that is, the first chance to serve the customers” in this area, it 


n does not now desire 


appears that the said city of Ft. More: 
or consent to render the service at any time in the near future. 
While the agreement with respect to this territory is entitled to 
and will receive such consideration as it deserves, the Commis- 
sion is of the opinion and so finds that it would be unwise and 
contrary to the public convenience and necessity to preempt this 
territory in favor of a utility which may never be willing to serve 
it. There appears not to be any desire on the part of the Pub- 
lie Service Company of Colorado to serve the said territory at 
this time. Therefore, for the same reason, as well as on ac- 
count of the said agreement, no certificate authorizing such serv- 
ice should be issued to said company. 

The Commission finds that the capital to be invested by Pub- 
lie Service Company of Colorado in constructing said extension 
to be made by it is $33,000, and that the capital to be invested 
by the city of Ft. Morgan in constructing the extension to be 
made by it is $3,000. However, neither of these amounts shall 
be binding on the Commission in any valuation case conducted 


for the purpose of determining reasonable rates. 





IDAHC PUBLIC UTILITIES COMMISSION, 


RE BOISE WATER COMPANY. 
[Case F-655, Order No. 1112.] 


Service — Special cost of water service to high section — Agreement 
for higher rates. 

An agreement between residents of an elevated section outside 
of city limits, but within the metropolitan area, and a water utility 
by which the residents consented to higher rates for service than those 
collected from city patrons, in consideration of the additional equip- 
ment made necessary to maintain pressure at such altitude and the ex- 
pense of service extension, was approved by the Commission as just and 
reasonable to the parties thereto as well as other consumers within the 
city limits. 


[January 5, 1928.] 
P.U.R.1928B. 
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Perrrron of water utility for Commission approval of an 
agreement by the company with residents of certain section be- 
yond the limits of the city for increased rates; approved. 

Appearances: Joseph J. Turner, General Manager, Boise, 
Idaho, representing Boise Water Company; J. M. Lampert, of 
the firm of Oppenheim & Lampert, Boise, Idaho, representing 
present and prospective patrons in the territory on the bench. 


By the Commission: On the 17th day of December, 1927, 
a petition was filed by J. M. Lampert, representing the present 
and prospective patrons of the Boise Water Company, on the 
bench south and west of Boise City, Idaho, requesting this Com- 
mission to give its approval to the general plan, rates, terms, and 
other conditions set forth in an instrument named “agreement,” 
attached to said petition, and those terms of the said “agree- 
ment” over which this Commission has jurisdiction are hereby 
referred to and by reference made a part hereof. 

After due notice given, hearing was held before this Com- 
mission at its office in the State Capitol, Boise, Idaho, at 10 
o'clock A. M., January 3, 1928. At said hearing the parties 
were represented as above set forth. Oral and documentary 
evidence was submitted by the Boise Water Company, and the 
statements made by J. M. Lampert, representing the patrons. 
At the conclusion of the submission of the evidence by the water 
company and the statements by the attorney for the present and 
prospective patrons, the matter was taken under advisement. 

The territory affected by the proposed “agreement” is desig- 


ya 


nated, the first bench, which lies across the Boise river from 


Poise City and is outside the limits of said city. The elevation 
of said territory is approximately thirty feet above the highest 
point served by the Boise Water Company in Boise City, and 
is approximately four miles distant from the company’s reser- 
voir in Hull’s Gulch. On account of the elevation of the ter- 
ritory on the said bench and its distance from the company’s 
reservoir in Hull’s Gulch an additional reservoir will have to 
be constructed on the second bench, which bench is adjacent to 
and above the first bench, and a pipe line system in connection 
with said reservoir extending to and through said territory, in 
P.U.R.1928B. 
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order to give efficient service to the present and prospective con- 
sumers within same. 

The evidence shows that the construction of the proposed reser- 
voir and pipe line system therefrom, in order to give adequate 
service to the company’s present and prospective patrons on the 
bench, will in nowise benefit the company’s present or prospective 
consumers within Boise City, Idaho. That on account of the 
additional expense of constructing said reservoir and the mains 
therefrom a number of the present and prospective patrons have 
signed said proposed “agreement,” which provides for a different 
minimum than the minimum within the limits of Boise City, 
Idaho. Said proposed minimum is $1.50 net monthly, or $4.50 
net quarterly, for 5,000 gallons of water per month, and for all 
water used in excess of this minimum the same rate as governs 
in Boise City shall apply. 

The said proposed “agreement” also provides that the com- 
pany shall charge $50 per tap for connections with its main line, 
including carrying connections to the property line, for each new 
tap and service in said territory from the present time until said 
territory is brought within the boundaries of Boise City, or 
forms a separate municipality, or a change in these terms is made 
by the Public Utilities Commission of the state of Idaho. 

It appears from the statements and evidence presented that the 
present consumers on the bench are desirous of having the pres- 
ent service made more efficient. But there is a large number of 
residents within said territory on the bench who are at present 
not supplied with water and are desirous of obtaining water for 
domestie purposes from the Boise Water Company, and said 
parties realizing that in order to obtain efficient service the com- 
pany will be put to large expense in constructing the said pro- 
posed reservoir and pipe line system leading therefrom, have 
presented to this Commission the proposed “agreement” at- 
tached to said petition. 

Upon a consideration of the extent of the elevation of this 
territory on the bench above the elevation of the territory within 
Boise City, Idaho, served by said company, the distance: which 
said territory lies from the company’s reservoir in Hull’s Gulch, 
making it necessary to construct an additional reservoir on the 
P.U.R.1928B. 
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second bench and a pipe line system therefrom in order to main- 
tain sufficient pressure to afford efficient and adequate service, 
the reasonableness of the terms of the proposed “agreement” and 
the statements made in support thereof by the representative of 
the present and prospective patrons of the company, and all oth- 
er facts, conditions, and circumstances presented, the Commis- 
sion is of the opinion that it should approve the terms as to rates, 
rules, and regulations of the proposed “agreement” attached to 
the petition, as aforesaid, without prejudice, however, to the 
Commission in any future hearing or hearings involving rates, 
rules, regulations, or service. 

In matters of this kind the Commission has not made and 
cannot make any set rule for its guidance, but each and every 
case must be determined upon the particular facts, conditions, 
and circumstances presented in connection therewith. 

Upon a consideration of the representation and evidence pre- 
sented in this matter, the Commission finds: 

1. That those terms as to rates, rules, and regulations of the 
said “agreement” attached to the petition, which “agreement” 
is hereby referred to and by reference made a part of this find- 
ing, under all the facts, conditions, and circumstances presented, 
are just and reasonable, and the same as to rates, rules, and 
regulations should be approved by this Commission without prej- 
udice, however, to the Commission in any future hearing or 
hearings involving rates, rules, regulations, or service. 

2. That the rates provided in said proposed “agreement” 
should become affective ten days after the company has given 
notice of its completion of the construction of the works as pro- 
vided in said “agreement” by a written notice mailed to each 
consumer or prospective consumer, and the provisions in the 
“agreement” relating to charges for taps should become effective 
from date hereof. 

It is therefore ordered, that the Boise Water Company is here- 
by required to file within ten days from date hereof with this 
Commission an acceptance of the terms of the proposed “agree- 
ment,” and file therewith a schedule of rates, rules, and regula- 
tions in accordance with the terms hereof. 

It is further ordered, that the present rates, rules, and reg- 
P.U.R.1928B. 
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wlations of the Boise Water Company with reference to the 
1 ) ? 

territory on the be neh be, and the same are hereby, eancelled 
1] 


he time or times the rates, rules, and regulations shall go 


into effect as provided in Findings 1 and 2 of this order, and 
in lieu thereof, the rates, rules, and regulations found just and 


7 


s are hereby fixed and established as 





reason le in said 
the rates, rules, and regulations for the said territory, as provid- 
ed in said findings, which said findings are hereby referred to 


and by reference made a part of this order. 


ILLINOIS COMMERCE COMMISSION, 


JOUN R. DUNLAP 
v. 
CLARENDON HILLS WATER COMPANY, 
[No. L7 669. ] 


Service — Utility's duty to serve over municipal mains outside of 
corporaie limits. 

1. Water service from a main constructed by a village for use of a 

private utility operating wholly within the same was ordered on com 


plaint of a consumer residing on that side of a boundary street whic 





vas just outside of the corporate limits but directly opposite such main, 


notwithstanding refusal of service by the village and by the utility, in 


iew of the fact that the latter had undertaken the responsibility of 


service throughout the territory within a reasonable radius of access 
is provided by law (§ 38 of an Act Concerning Publie Utilities, June 


21, 1921) and further that it had a monopoly of service in that vicinity 


t to the jurisdiction of the Commission, p. 585. 
Service — Effect of collateral contracts on duty to serve — Water 
utility. 
2. A utility’s choice of means wherewith to render service an 


racts it may have made pursuant thereto such as 


agreements or con 
service over municipally owned and constructed mains cannot be given 
the effect of lessening in any way its primary duty and liability to pr 
vide facilities and service generally and without discrimination through 
yut its territory, p. 587. 

Public utilities — Commission jurisdiction over private operator of 


municipally owned mains, 


3. The Commission has jurisdiction to regulate service by a pri 
vate utility over municipal mains notwithstanding a law ($§ 10, Con 


nerce Commission Act) exempting from its jurisdiction municipally 


» D> tH9ED 
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owned plants, on the ground that the term “public utility” as used in 
the act applies to the operating organization rather than the physical 
property itself, p. 588. 
Service — Territorial restriction within metropolitan area — Water 
utility. 
+. Service to an applicant therefor who resides on that side of a 
boundary street which is just outside of the corporate limits of a vil- 
lage in which a utility has previously confined its operation, should not 
be denied where neither the certificate of convenience nor the articles 
of incorporation restrict the utility from extending service to all within 
a reasonable radius of access to its mains within § 38 of the Commerce 


Commission Aci, p. 539. 
{January 11, 1928.] 


Compriarnt of an applicant for water service for failure by a 


water utility to supply the same; service ordered. 


By the Commission: On September 16, 1927, a complaint in 
the above matter was filed by Mr. John R. Dunlap. An answer 
was filed by the Clarendon Hills Water Company on October 
24, 192 

QY7T 


Commission in Chicago on November 22, 1927. At the said 


7. The cause came on for hearing at the offices of the 
hearing Mr. John R. Dunlap appeared in his own behalf, the 
Clarendon Hills Water Company was represented by Mr. V. L. 
Linderholm, its attorney, and an entry of appearance was made 
on behalf of the village of Clarendon Hills by Mr. O. P. Goode, 
village attorney. 

K:vidence in support of the complaint was given by the testi- 
mony of the complainant in his own behalf. The respondent 
entered in evidence the testimony of Mr. E. T. Chalberg, secre- 
tary of the Clarendon Hills Water Company, and also introduced 
in evidence certitied copies of a contract between the Clarendon 
Hills Water Company and the village of Clarendon Hills, cov- 
ering the use of certain water mains here in controversy, also 
a certified copy of the ordinances under which the respondent 
operates in the village of Clarendon Hills. The taking of evi- 
dence closed on November 22, 1927, and the cause was marked 
heard and taken. 

There appears to be no controversy as to the essential facts 
involved in this case. The complaint refers to the failure and 
refusal of the respondent company to supply water service to the 


P.U.R.1928B. 
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complainant at his residence which is ! cated just outside of the 
territorial limits of the village of Clarendon Hills in Downers 
Grove township, DuPage county. 

The Clarendon Hills Water Company is an Illinois eorpora- 
tion and has charter powers to engage in the business of render- 
ing water service in the territory comprising the said subdivision 
known as Clarendon Hills and in the territory adjacent thereto. 
A certificate of convenience and necessity was granted to the said 
Clarendon Hills Water Company on Mareh 19, 1924, in Docket 
Case No. 13810, whereby the said company was authorized to 
construct a system of water works and render water service in 
what was then the unincorporated subdivision known as Clarendon 


Hills. Subsequently, Clarendon Hills was incorporated as a vil- 


lage and a franchise was granted by the village authorities to the 
Clarendon Hills Water Company. 

Che territory comprising the village of Clarendon Hills is 
divided into two parts by the tracks of the Chicago, Burlington 
& Quiney Railroad. The Clarendon Hills Water Company con- 
structed and placed in operation between eight and ten miles 
of water mains in the portion of the village lying to the north 
of the said railroad and also constructed a well and pumping 
facilities. A contract or agreement was entered into between the 
Clarendon Hills Water Company and the village of Clarendon 
Hills, a copy of which is in evidence herein as “Respondent’s 
Exhibit A.” The said contract reads as follows: 

This agreement, made this 15th day of August, A Th 1925, 
between the Clarendon Hills Water Company, a corporation, 
party of the first part, and the village of Clarendon Ilills, a 
municipal corporation, party of the second part: 

iWetnesseth, that, whereas, on the third day of September, A. 
LD). 1924, the president and board of trustees of the village of 
Clarendon Hills, in the county of DuPage, and state of Illinois, 
duly passed and approved an ordinance, granting to the said 
Clarendon Hills Water Company, a franchise to maintain and 
operate a water works and to supply water to the public, within 
the limits of the said village of Clarendon Hills, for a period 
of thirty years, a certified copy of which franchise is hereto at- 
tached and made a part hereof, and 
P.U.R.1928B. 
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Whereas, the said party of the first part has continuously 
since the granting of the aforesaid franchise been maintaining 
and operating said water works and supplying a portion of said 
village under and by authority of the terms of said franchise, and 

Whereas, the said village of Clarendon Hills, is desirous of 
making certain local improvements, to consist of water mains, 
laterals, extensions, and fire hydrants to supply water to parts 
of said village not now so supplied and is desirous of providing 
a certain adequate supply of water in connection with the afore- 
said mains, laterals, and hydrants, and to levy a special assess- 
ment against the property benefited thereby ; 

Now, therefore, in consideration of the granting of the fran- 
chise above mentioned, to the party of the first part by the party 
of the second part and for other good and valuable considerations, 
the Clarendon Hills Water Company agrees to furnish water to 
the publie within the limits of the said village of Clarendon Hills 
through and in connection with the mains, laterals, extensions, 
and hydrants which the said village may lay and install, for and 
during the time that the aforesaid franchise is in force and effect, 
at such rates and under such conditions as may be mutually 
agreed upon by the parties hereto or that may be fixed by law. 

In witness whereof: The Clarendon Hills Water Company 
has caused this instrument to be executed on its behalf by its 
president and its corporate seal to be affixed thereto, attested by 
its secretary, pursuant to a resolution passed by the said Claren- 
don Hills Water Company, and the village of Clarendon Hills 
has caused this instrument to be executed on its behalf by its 
president, and the village seal affixed thereto, attested by the 
village clerk pursuant to an ordinance duly passed and approved 
by the president and board of trustees of the village of Clarendon 
Hills. 

[1] Pursuant to the aforesaid agreement, the village authori- 
ties constructed about fifteen miles of water mains in the terri- 
tory of the village south of the aforesaid railroad tracks, and 
water service to consumers was established by the Clarendon 
Hills Water Company, using these mains as part of the facilities 
emploved in the said service. The mains thus constructed by the 
P.U.R.1928B. 
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village were paid for by special assessment upon the abutting 


One of the mains thus constructed by the village extends along 


Fifty-fifth street, Clarendon Ilills, the said Fifty-fifth street be- 
ing an east and west street which runs alo1 e thes yuth territorial 
limits of the village. The residence of Mr. John R. Dunlap, 
« mplainant, herein, is on the south side of said Fiftv-fifth 
street, being, therefore, just outside of the village limits, but 
directly opposite thé said main. It is admitted that this main, 
which is a 6-inch main, is of sufficient capacity to serve the com- 
plainant and all other prospective consumers on either side of 
the said street, althongh there is some testimony in respect to 
possible inadequacy of the company’s well to provide at all times 
suthel nt water if all pe rsons who desire service be furnished it. 
The Clarendon Hills Water Company maintains no loeal office 
in the village of Clarendon Hills, but has its only office in the 
city of Chicago. Applications for water service as a matter of 
convenience are made to the village authorities and by them 
transmitted to the water company at its Chicago ottice. It ap- 
pears that the complainant made application to the village au- 
thorities for water service and after some discussion, the village 
authorities concluded that he was not entitled to service because 
of the facet that the main through which he would expect to be 
served is one of those built by the village and that complainant's 
premises are outside of the village limits. It appears that the 
complainant also made verbal application directly to the Clare li- 
don Hills Water Company for service and that the said company 
declined to render service, principally beeause of the position 


1 
} 


taken by the village authorities in the matter. The complaint 
to the Commission followed. 

The que stions be fore the Commission, ther Pore, relate to 
first, its jurisdiction over the Clarendon Hills Water Company 
in respect to service and facilities, and—second, the propriety of 
requiring the Clarendon Ilills Water Company to render service 
outside of the territorial limits of the village, its service now 
being confined entirely to service within the village. 

[t is clear that the Clarendon Hills Water Company is en- 
gaged in rendering general water service throughout the entir 
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territory covered by the system of water mains above referred to, 
including both the mains laid by the said respondent at its own 
expense and those which it uses in its business under terms of 
its agreement with the municipality. The Clarendon [lills 
Water Company supplies water directly to all of its consumers 
and the consumers make payments for water service directly te 
the said company. The payments are made under a rate sched- 
ule which is uniform for al! portions of the territory served, 
without regard to whether the mains to which the various con 
sumers are connected are those built at the expense of the water 
company or are those paid for by assessment against property 
owners. 

The evidence indicates that it is the present practice for the 
village authorities to do such maintenance work as is required 
upon the mains in the south part of the village and that when 
service connections are made to those mains, they are made under 
direction of the village authorities. The matter of maintenance 
and service connection does not appear to be specifically covered 
by the written contract between the water company and the mu- 
nicipality. It is not necessary for the purposes of this case that 
the precise extent of the rights and duties of the water company 
and the municipality in respect to maintenance and the making 
of service connections be determined. It is sufficient that it is 
established that the Clarendon Hills Water Company has under 
taken the responsibility of rendering water service as a public 
utility throughout this territory, that in the said territory it has 
a monopoly of that service and is, as to its service and facilities, 
subject to the jurisdiction of this Commission. 

Every public utility is charged with certain duties, among 
them the a of rendering service and providing the facilities 
necessary thereto. Section 38 of “An Act Concerning Public 
Utilities,” approved June 21, 1921, in effect July 1, 1921, reads 
in part as follows: 

“Every public utility shall, upon reasonable notice, furnish 
to all persons who may apply therefor and be reasonably entitled 
thereto, suitable facilities and service without discrimination and 
without d lay.” 


12 It is, therefore, the duty of the respondent company to 
P.U.R.1928B. 
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provide adequate facilities and render service to all persons with- 
in this territory who may be reasonably entitled thereto. The said 
respondent is not relieved in any way of its duty under the afore- 
said section by reason of the fact that it does not have a full 
and complete title to certain of the water mains. The re- 
spondent was and is properly empowered, both by local and 
state authorities, to construct its own water mains and facili- 
ties in all of the territory served by it, including the entire terri- 
tory of the village of Clarendon Hills. It has elected to sup- 
ply certain of its consumers by means of the mains covered by 
its aforesaid agreement with the municipality. The respondent’s 
choice of means wherewith to render the service, and any agree- 
ments or contracts which it may have made pursuant thereto, 
eannot be given the effect of lessening or diminishing in any 
Way its primary duty and liability under the statute to provide 
facilities and furnish service generally and without discrimina- 
tion throughout its territory. 

[3] It is suggested that the Commission is without jurisdic- 
tion as to the mains operated by the Clarendon Hills Water Com- 
pany but owned either by the municipality or the abutting prop- 
erty owners. Section 10 of the Commerce Commission Act, 
above referred to, reads in part as follows: 

‘The term ‘public utility,’ when used in this act, means and 
includes every corporation, company, association, joint stock 


company or association, firm, partnership, or individual, their 
lessees, trustees, or receivers appointed by any court whatso- 
ever (except, however, such public utilities as are or may here- 
after be owned or operated by any transportation district or 
other municipality, and except such telephone company or com- 
panies which are or may hereafter be purely mutual concerus, 
having no rates or charges for services, but paying the operating 
expenses by assessment upon the members of such company or 
companies and no other person or persons) that now or here- 
after: 

(a) May own, control, operate, or manage, within the state, 
directly or indirectly, for public use, any plant, equipment, or 
property used or to be used for or in connection with the trans- 
portation of persons or property or the transmission of telegraph 


i I I 
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or telephone messages between points within this state; or for 
the production, storage, transmission, sale, delivery or furnish- 
ing of heat, cold, light, power, electricity, or water; or for the 
convevance of oil or gas by pipe line; or for the storage or ware- 
housing of grain; or for the conduct of the business of a warfinger 
wr that 

(b) May own or control any franchise, license, permit, or 
right. to engage in any such business.” 

The exception stated in parenthesis in the first paragraph 
above quoted excludes from the Commission’s jurisdiction, 
among other things, such “public utilities” as may be owned by 
a municipality but the term “public utilities” by the very terms 
of the same paragraph is defined, not as physical property or 
public utility plant, but as the corporation, company, ete., that 
may own and operate the property. The supreme court of this 
state in various decisions has indicated that the jurisdiction of 
this Commission is confined to the control and si upervision of 
the owners and operators of property devoted to public use and 
has indicated that the term “public utility” as used in § 10 of 
the said act refers to the organization which owns or operates 
property for public service, rather than to the physical property 
itself. State ex rel. Evansville Teleph. Co. v. — Valley Mut. 
Teleph. Asso. 282 Til. 336, P.U.R.1918C, 583, 118 N. E. 760; 
State P. U. C. ex Macon Cosme Teleph. Co. v. Bethany 
Mut. Teleph. Asso. 270 Ill. 183, P.U.R.1916A, 997, 110 N. FE. 
234, Ann. Cas. ca 495: State Pub. Utilities Commission 
v. Bartonville Bus Line, 290 Ill. 574, P.U.R.1920B, 310, 125 
N. E. 373. 

Applying to the term “public utilities” the meaning thus stat- 
ed in the statute and declared by the courts, it would not appear 
to be the intent of the section above quoted to limit the jurisdic- 
tion of the Commission as to any public utility company by 
reason of the fact that such company may operate under contract 
or lease, physical property that is owned by a municipality. 

[4] Reference has been made to the fact that the premises 
of the complainant are located outside of the territorial limits of 
the village. This gives rise to the question as to whether the 
territory in which the respondent has undertaken the responsi- 
P.U.R.1928B. 
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bility of rendering water service is necessarily limited by the 
boundaries of the village. The record does not support such a 
proposition. The Clarendon Hills Water Company was organ- 
ized and obtained a certificate of convenience and necessity prior 
to the incorporation of the village and neither in its Articles 
of Incorporation nor in the certificate applied for and granted 
by this Commission was there any provision restricting its serv- 
ice to the territory which might later be included within the 
corporate limits of the village. The fact is that the respondent 
operates a water system, part of which extends along Fifty-fifth 
street directly in front of the complainant’s house and, except 
for the fact that the village line intervenes between the complain- 
ant’s house and the main, there would be no question as to the 
complainant being entitled to service. The Commission is of 
the opinion that the complainant is reasonably entitled to service 
within the meaning of § 38 of the Commerce Commission Act. 

The Commission having considered the record herein and 
being fully advised finds that the Clarendon Hills Water Com- 
pany, respondent herein, is a public utility engaged, with proper 
tuthority so to do, in rendering water publie utility service in 
territory along the route of a certain system of water mains in 
DuPage county, and that the said Clarendon Hills Water Com- 
pany, as to all its service, and facilities, is subject to the provi- 
sions of “An Act Concerning Publie Utilities,” approved June 
29, 1921, in effect July 1, 1921, and subject to the general and 
complete jurisdiction of this Commission. 

The Commission further finds that the premises of the com- 
plainant, Mr. John It. Duniap, are located and abut upon a pub- 
lic street in which a water main, one of the facilities employed 
by the Clarendon Hills Water Company in the rendition of its 
service, is located; that the said water main is of suthcient ca- 
pacity and in every way adequate and suitable to serve the 
premises of the said complainant, that the said complainant has 
made application to the said Clarendon Hills Water Company 
for water service, that the said Clarendon Hills Water Company 
leclined to furnish such service, and that the said complainant 
is reasonably entitled to be furnished with water service within 
the meaning of § 38 of the act above referred to in the preceding 
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paragraph, notwithstanding the fact that his premises are not 
within the territorial limits of the village of Clarendon Hills. 

The Commission further finds that the Clarendon Hills Water 
Company should be ordered and directed to make connection to 
the premises of John R. Dunlap, complainant herein, and to 
establish service thereto as hereafter set forth, and that jurisdic- 
tion of the cause should be retained by the Commission for the 
purpose of taking such further action as may be necessary or 
advisable in the matter. 





MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES. 


. ODRTonm .AT vr om _~ . <ODITDY 
RE SELECTMEN OF THE TOWN OF AMESBURY et al. 
[D. P. U. 2822.] 

Rates — Reduction because of improvident service contract — Power 

from ajjiliated company. 

Rates of an electric utility were reduced 1 cent per kilowatt hour 
where the company had been supplied current by a power and building 
company having the same ofiicials as the utility under a contract allow- 
ing the private company a profit apparently at the utility’s expense. 


(WELLS and GoLpBerG, Commissioners, dissent.) 
[January 20, 1928.] 


Prririon of the selectmen of a town for reduced electric rates ; 
reduction ordered. 


By the Commission: This company supplies electricity to 
the inhabitants of the towns of Amesbury and Salisbury, in- 
cluding Salisbury Beach. For a number of years it purchased 
its electricity from the Newburyport Gas & Electric Company 
(now the Haverhill Electrie Company), hereinafter called the 
“Newburyport Company,” through an agreement with the Mer- 
rimae Valley Power & Buildings Company, a private corpora- 
tion, hereinafter called the “Buildings Company,” the officers 
and directors of which are the same as those of the Amesbury 
Electric Light Company, hereinafter called the “Amesbury Com- 
pany.” One of the contentions of the petitioners was that, due 
to the relations that exist between the Amesbury Company and 
P.U.R.1928B, 
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the Buildings Company, the latter company had unduly profited 
at the expense of the customers of the Amesbury Company. The 
Buildings Company owns several buildings in Amesbury, which 
are separated by a public way or ways. These buildings are 
rented to tenants that are engaged largely, if not wholly, in 
manufacturing requiring light and power. It also owns a water- 
power development with a steam auxiliary, from which it gen- 
erates electricity. Under an agreement between these companies, 
entered into in 1916 for a period of vears, all the electricity gen- 
erated by the Buildings Company and that purchased from the 
Newburyport Company was delivered on a common bus at the 
power house of the Buildings Company in Amesbury; that pur- 
chased from the Newburyport Company was delivered at ap 
proximately 13,000 volts and was transformed to a lower voltage 
by the Buildings Company. It was then delivered over the lines 
of the Amesbury Company either in whole or in part to supply 
the respective customers of each company. The cost of all the 
electricity purchased from the Newburyport Company and the 
cost of transforming the same, together with the operating ex- 
penses of running the plant of the Buildings Company, includ- 
ing certain transmission line rentals was divided between the 
two companies in proportion to their use plus one-half mill per 
kilowatt hour profit to the Buildings Company on all electricity 
delivered to the Amesbury Company. The fixed charges on the 
plant used, including interest, depreciation, taxes, and insurance, 
were apportioned between the two companies on the basis of their 
respective demands, which in the case of the Amesbury Com- 
pany varied from 2000 to 2200 kilowatts, and in the case of the 
Buildings Company was 525 kilowatts. The Company presented 
an exhibit, No. 17, showing the cost of the electricity delivered 
to each company under the joint agreement or contract above re- 
ferred to, which was 2.09 cents per kilowatt hour to the Ames- 
bury Company and 2.2 cents per kilowatt hour to the Buildings 
Company. It appeared from the annual return of the Amesbury 
Company to this Commission for the year 1926 that the cost of 
electricity to it was 2.22 cents per kilowatt hour, instead of 2.09 
cents as shown on the exhibit. This difference was explained by 
the officers of the company as being due to a direct payment made 
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the Amesbury Company to the Newburyport Company of 
$4,277.58, which was not included in Exhibit 17, and a further 
payment of $4,181.67, an adjustment between the companies for 
electricity delivered in the vears 1922, 1923, and 1925. On the 
basis of the payment of $4,277.53, the amount paid for the elec- 
tricity purchased from the Newburyport Company was 1.57 
cents per kilowatt hour, instead of 1.5 cents per kilowatt hour, 
as shown on the exhibit, and the cost to each company at the 
bus bar in Amesbury was 2.15 cents per kilowatt hour to the 
Amesbury Company and 2.25 cents per kilowatt hour to the 
Buildings Company, or a difference between the price paid to 
the Newburyport Company and the cost to the Amesbury Com- 
pany at the bus bar of approximately .58 cents per kilowatt hour. 

In Exhibit No. 17, above referred to, showing the combined 
cost of all the electricity, was an item under fixed charges, “in- 
terest at 6 per cent $26,308.68.” This is the interest on $438,- 
478, or substantially the figure agreed upon in a contract be- 
tween the Amesbury and the Buildings Companies dated March 
25, 1926, as the value of the property and equipment used in 
procuring, generating, and delivering electricity. It will be 
noted that this interest charge alone almost equals the amount 
paid by the Buildings Company for the electricity it received, 
namely, $26,731.36 as apportioned under Exhibit 17. There 


was also included under fixed charges 
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making a total.of fixed charges of $41,002.70, equivalent to ap- 
proximately 2.2 cents per kilowatt hour on all the electricity 
generated by the Buildings Company in 1926 for fixed charges, 
to say nothing of any rental paid on the transmission line or 
operating costs. 

In the year 1926 there was purchased from Newburyport Com- 
pany 6,777,740 kilowatt hours and the Buildings Company gen- 
erated 1,856,450 kilowatt hours. According to the record of the 
monthly output of the Buildings Company’s plant, there were 
three months in the year when both the hydro and steam plant 


contributed only 1 per cent of all the electricity that went into 
P.U.R.1928B. 38 
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the pool and there were five months in the year when the hydro- 
electric plant was unable to supply the reyuirements of the 
Buildings Company alone, vet the Amesbury Company was pay- 
ing 80 per cent of the fixed charges of this hydroelectric plant. 
While the year 1926 may have been below the average year as 
regards rainfall and while the Amesbury Company contended 
that the auxiliary steam plant of the Buildings Company was 
a valuable asset in case of an emergency, we are of the opinion 
that the arrangement between these companies was of greater 
value to the Buildings Company than to the utility. 

With a view to justifying this arrangement, the company sub- 
mitted an estimate made by an engineer of what the probable 
cost of the electricity to the Amesbury Company would have 
been in 1926 had it purchased it direct from the Newburyport 
Company. This estimate tended to show that would have cost 
an it did. 


Another estimate of the cost to the Amesbury Company if the 


the Amesbury Company more th 


electricity had been purchased under the terms of the joint agree- 
ment using prices provided for in a contract recently made be- 
tween the Merrimae Company and the Portsmouth Power Com- 
pany was submitted. This estimate showed the cost on such a 
basis would have been somewhat lower. 

There was also another estimate of the cost to the Amesbury 
Company made on the assumption that it had purchased its pow- 
er direct from the Portsmouth Company on the basis of its new 
contract. This estimate showed that the cost to the Amesbury 
Company for the electricity used in the year 1926 would have 
been slightly higher than the actual cost. 

Counsel for the company further argued that the Amesbury 
Company has now entered into a contract with the Portsmouth 
Power Company for all the electricity it will need in excess of 
what the Buildings Company will be able to furnish it from its 
water power development; that the electricity received from the 
Portsmouth Company will be delivered to the Amesbury Com- 
pany direct; that the water power plant of the Buildings Com- 
pany will be used to reduce the demand on the Portsmout! 
Company as much as possible; that this will cause an important 
saving; and that whatever the relations between these companies 
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have been in the past, they will be no longer in force or effect 
and have nothing to do with determining the just and reason- 
able rate to be charged for electricity to be furnished and de- 
livered. There is no evidence, however, that the dealings be- 
tween this utility and the private company, having the same 
officials, are to cease. The outstanding objectionable feature is 
that the personal and financial relationship between the two com- 
panies will remain substantially the same. The great majority 
of the customers of a public utility are willing to pay a fair 
aud reasonable price for what a commodity or service honestly 
and rightfully costs, but they do not want the officers and direc- 
tors of that utility entering into contracts or agreements whereby 
a private company may profit financially at the public’s expense ; 
nor do they want to be required to go to the trouble and expense of 
a rate case to ascertain whether such private company is so protit- 
ing. Such a situation only tends to keep alive that feeling of 
suspicion and distrust which is not for the best interests of the 
company or its consumers. 

In the year 1926, the Amesbury Company earned and paid 
9 per cent on its outstanding stock, equivalent to substantially 
S$ per cent on its stock and premiums. If the company paid 
$4,181 in the year 1926 for electricity used in years gone by, 
as it claims to have done, this payment should not recur. The 
company estimates there should be some savings under its new 
contract with the Portsmouth Company. 

The price now charged for electricity by the Amesbury Com- 
pany is 14 cents per kilowatt hour, a reduction of one-half cent 
having been made in April and one-half cent in October of 1927 
We believe that a further reduction of 1 cent a kilowatt hour 
should be made. This will actually mean a 2 cents’ reduction 
from the net maximum rate in force at or about the time of the 
filing of the petition. In view of all the facts in this ease we 
are of the opinion that the company should reduce its maximum 
rate to 13 cents per kilowatt hour, and it is therefore 

Ordered, that the net maximum price to be hereafter charged 
for electricity by the Amesbury Electric Company be and hereby 
is fixed at 13 cents a kilowatt hour, such price to apply to all 
I 
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bills rendered on account of meter readings after February 1, 


Wells and Goldberg, Commissioners, dissenting: We are 
accord with the views of the majority except as to the 
1aximum rate. We dissent from their view that the maxi- 
mum rate should be fixed at 13 cents per kilowatt hour. If the 
Amesbury Company should extricate itself from its entangle- 
ment with the Buildings Company, as it should, we believe that 
its operating expenses would be so reduced that the fair maxi- 
mum rate would be no more than 12} cents per kilowatt hour. 
Accordingly, we are of the opinion that the net maximum. rate 
should now be reduced 14 cents per kilowatt hour and that the 
net maximum rate to be charged for electricity by the Ames- 
bury Electric Company should be fixed at 123 cents per kilowatt 


hour. 


MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES. 


RE BOSTON, REVERE BEACH & LYNN RAILROAD 
COMPANY. 
[D. P. U. 3066.] 


Security issues — Duty of Commission to consider sale price — Fu- 
ture issues. 

1. Stock cannot be authorized to be issued in the future to retire 
bonds where the Department cannot determine whether the amount of 
shares applied for would be necessary or whether the future market 
price would not be so low as to be inconsistent with public interest in 
view of a statute compelling the decision of the Department as to such 
issues to be based on the consistency of the sale price with public in- 
terest, p. 597. 

Security issues — Economies resulting from electrification of steam 
road — Bonds. - 

2. An issuance of bonds to provide for the electrification of an in- 
terurban railroad previously steam operated was approved as consistent 
with public interest where the savings in operating expenses and labor 
alone were sliown to be more than sufficient to cover interest charges on 
the additional capital necessary for the electrification and where the 
Department was satisfied that the change would not increase or post- 
pone a reduction of fares but instead would result in improved service 
and maintenance economies, p. 598. 
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Securiiy issues —.Sale discount absorbed by construction economy. 
3. Bonds to be issued at $93 on $100 to provide for the electrifica- 
tion of a steam railroad were approved where the difference between 
the sale price and the face value was amortized and could be absorbed 
by the savings effected by the change of operation, p. 599. 





Service — Economies of electrification of steam railroads, 
Discussion of the ways in which electrification of steam lines re- 
duces operating expenses and improves service, p. 598. 


(Harpy and GoLpsEerG, Commissioners, dissent.) 


+ [January 20, 1928.] 


Petition of railroad company for approval of issuance of 
stocks and bonds; approved in accordance with order. 


By the Commission: This is a petition of the Boston, Re- 
vere Beach & Lynn Railroad Company for the approval of the 
issuance of 1,700 shares of additional capital stock, the issu- 
ance of bonds to the amount of $1,000,000 face value, bearing 
interest at the rate of 6 per cent, and the issuance of 10,200 
shares of additional capital stock. The purpose of the issue 
of the 1,700 shares of additional capital stock and of the $1,- 
000,000 face value of bonds is to provide means for retiring the 
floating indebtedness of the company and for the electrification 
of its railroad system. ‘The purpose of the 10,200 shares of 
additional capital stock is for retiring said bonds at some time 
in the future when, it is believed, the shares of stock can be 

iccessfully sold on terms which will result in a saving in in- 
terest charges on the bonds. 

[1] We think that we ought not to authorize an issue of shares 
of stock to be issued in the future to retire such bonds. The de- 
cision of the Department as to the amount of stock reasonably 
necessary for the purpose for which the stock is proposed to be 
issued under our statutes must be based upon the price at which 
such stock is to be issued and the Department is to refuse to 
approve any particular issue of stock if in its opinion the price 
at which it is proposed to be issued is so low as to be inconsist- 
ent with the public interest. Consequently, we cannot at this 
time determine whether the 10,200 shares of stock applied for 
would be necessary for the purpose of retiring said bonds or 
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whether the price in the future at which they would be sold, if 
they were now authorized, would not be so low as to be incon- 
sistent with the public interest. 

Phe proposed issue of 1,700 shares is in substitution of 1,700 
shares authorized by our predecessors, the Publie Service Com- 
mission, but never issued. The proceeds of these shares are to 
1 


used solely for the retiring of indebtedness incurred for cap 


talizable purposes. 


2| As the company has already $1,000,000 bonds outstand- 
ine, which is in excess of its outstandine stock of $850.000, it 


is necessary for us to be satisfied that the issuance of bonds is 
msistent with the public interest before they may be issued, 
notwithstanding that we approve of the issue of the 1,700 shares 
of additional capital stock. Consequently, we have felt that we 
hould be satistied that the proposed electrification of the road 
will have no tendency to increase or postpone reduction of the 
fares that must be paid by the publie for transportation on the 
system and will not impair the service thereon. The engineer- 
ing division of this Department has made a careful study of 
the proposals of the company and, as a result of its study and 
calculations, we are of the opinion that the proposed electritica 
tion will have no tendeney to increase or postpone a reduction 
ot t] lures charged on the railre ad or in rease the oOperauing 
expenses of the company and will tend to improve its servi 
The company, at the present time, does not obtain the hieh st 
eflicieney in its steam operations. The price it pays for coal 
ap ‘ 


t t l 1e 


relatively high, due to its lack of storage capacity and 


handling of the coal is done in an expensive manner. The com 
pany proposes to adopt the multiple-unit system of electrie op- 
eration, which will reduce the labor cost in the operation of 
each train and will effect a saving in power. The main reduc 
tion in labor cost over that of steam, resulting from electrifica- 
tion, is brought about through the elimination of the fireman, 
the operator of the train taking the place of the engineer on the 
ine. The saving in compensation to firemen alone will 
nimount to $61,547.09. 


that the company will save in the cost 


© 


We are convinced, also, 
of power by the use of electricity in place of steam. As the 
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railroad is now operated the engine that brings a train into the 
company’s terminal is detached from the train and the train 


is taken out by another engine. This results in the engine and 


crew that brings in the train laying over until another train 
comes in, to which the engine is attached to operate the train 


ut. This results in long layovers, particularly in the middle 
of the day and runs up materially the cost of fuel and labor. 
Where the multiple-unit system is applied, a train coming into 
the terminal is operated by the same crew out, as the operator 
Jace of operation from one end of the train 


simply changes his | 


to the other. It is fair to assume that the saving on account of 
power will amount to approximately $50,000, and there will be 
other savings in labor of approximately $76,000. These sav- 
ings alone will more than cover the interest charees on the ad- 
ditional capital necessary for the electrification. \Moreover, there 
will be better efficiency in operation of the trains, as the trains 
ean be stopped at the stations more readily and can pick up 
speed and leave the stations more rapidly, which will result in 
a quicker and better service. There are also other savings which 
apparently can be effected, due to savings in the maintenance 
of the equipment. Thus, apparently there will be a saving in 
the cost of operation and an improvement in the service. This 
being so, we are of the opinion that the issuance of the bonds to 
provide means for the changes proposed is consistent with the 
public interest. 

{3] We have some reluctance in approving bonds to be issued 
at $03 on $100, but it appears that this is the best price that the 
railroad has been able to obtain. It may be that the fact that 
the bonds wiil be second mortgage bonds and that the results 
of the electrification are yet to be demonstrated is the reason 
why a better price cannot be obtained. As the difference between 
the price at which the bonds may be sold and their face value 
must be amortized, and, in our judgment, can readily be ab- 
sorbed by the savings to be effected, a majority of us have, with 
some reluctance, come to the conclusion that the fact that the 
bonds cannot be sold at better than $93 on $100 ought not to 
stand in the way of the improvement. 

Accordingly, it appearing, after notice and hearing and fur- 
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ther investigation, that the proposed issue of 1,700 shares of 


additional capital stock, and $1,000,000 par value of 6 per cent 


bonds, are for lawful purposes and are consistent with the pub- 


lie interest,—it is ordered, that the approval of the Commission 
be hereby given to the issue by the Boston, Revere Beach AN Ly: n 
Railroad Company at the price of $100 per share, as fixed by its 
stockholders, of additional shares of capital stock not exceeding 
me thousand seven hundred in number, amounting at par value 
to $170,000, the proceeds of said issue to be applied exclusively 
to the payment of $170,000 of the principal amount of $250,000 
of floating indebtedness properly incurred for lawful purposes 
as shown in the schedule on file with the petition. 

Any excess in the proceeds of these shares over the amount 
to be applied as above stated shall be held for such application 
to cost of permanent additions and improvements in the prop- 
erty of the petitioner as the Commission shall hereafter approve. 

And it appearing that no additional shares of stock of the Bos 
ton, Revere Beach & Lynn Railroad Company were issued under 
the order of the Public Service Commission dated December 31, 
1915, said order dated December 31, 1915, l Ann. Rep. Mass. 
P. S. C. 175, is hereby revoked and eancelled. 

And it is furthe r ordered, that the approval of the Commission 
be hereby given to the issue by the Boston, Revere Beach & Lynn 
Railroad Company of $1,000,000 par value of 6 per cent bonds 
payable January 15, 1933, and secured by a general mortgage 
of the property of said railroad company at the price of not less 
than $93 for each $100 par value of said bonds, the proceeds 
of said issue of bonds to be applied : 

(1) To the payment of the balance of $80,000 of floating in- 
debtedness properly incurred for lawful purposes as shown in 
the schedule on file with the petition; and 

(2) To the payment of proper capital expenditures for the 
electrification of the railroad and for making other permanent 
improvements, the estimates for the costs of such electrification 
and such permanent improvements being shown in the schedule 
on file with the petition. 

Any excess of the proceeds of these bonds over the amount to 
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be applied as above stated shall be held for such application to 
cost of permanent additions and improvements in the property 
of the petitioner as the Commission shall hereafter approve. 

Provided, however, that none of the above bonds shall be issued 
by the railroad until it has received at least $150,000 for at 
least 1,500 shares of the 1,700 shares first above authorized to 
be issued. 

And provided further that for the amortization of the dis- 
count on the said bonds, the company is hereby required to set 
aside in equal semiannual amounts a sum sufficient to amortize 


the amount of the discount at the maturity of the bonds. 


Hardy and Goldberg, Commissioners, dissenting: We con- 
eur in the views expressed by the majority as to the sav- 
ing in the cost of operation and the improvements in serv- 
ice which would be etiected by the electrification of the railroad. 


From all the evidence and under all the circumstances, however, 
we are not convinced that we ought to authorize the issuance of 
the bonds at a price as low as $93 on a par of $100, and we, there- 


fore, do not concur therein. 





MONTANA PUBLIC SERVICE COMMISSION, 


RE HELENA ELECTRIC RAILWAY COMPANY. 
[Docket No. 993, Report & Order No. 1497.] 


Commissions — Jurisdiction to relieve from obligation of service — 
Abandonment of traction system as a whole. 

1. The question of whether a Commission has been given power by 
the legislature to grant a public utility the right to cease operations al- 
together will not be decided in a proceeding where the utility has vol- 
untarily invoked the jurisdiction of the Commission by filing a petition 
for abandonment, p. 603. 


Service — Complete abandonment of traction system — Obligations 
of franchise. 

2. The fact that the terms of an original franchise may continue 
to govern the use of streets by a railway company and its successor so 
long as they exercise the privileges contained therein does not give rise 
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to any obligation on the part of the street railway company to operate 
a system at a loss where there is nothing in the franchise but a per- 


missive charter, p. 606. 


Service — Abandonment — Dedication to public use upon the expira- 
tion of franchise — Street railways. 

3. The fact that a utility devotes its property to public use by 

operating a street railway system which it has purchased after the ex- 

piration of the franchise therefor does not constitute an irrevocable or 


absolute dedication of its property to the use of the public, p. 606. 


Service — Abandonment — Failure to earn return — Franchise ex- 
piration — Dedication to public use — Street railiways. 

4. The devotion by a street railway company of its property to a 

public use by the operation of a system after the expiration of the 

franchise therefor is predicated upon the assumption and condition that 


the public shall supply sufficient traffic to yield a fair return, and upon 


a clear showing that future operations must be at a loss it has the un- 
questionable right to discontinue operations and salvage what it can 


by dismantling the system, p. 600. 


Constitutional law — Due process — Denial of authority to abandon 
service — Inadequate return — Street railways. 

5. To compel a street railway company to operate a system at a 

loss, or to give up its salvage value, would be to take its property 

without the just compensation which is a part of due process of law, 


p. 6O7. 


Service — Abandonment of street railway system — Opportunity for 
establishment of substitute service. 

6. The Commission in granting the petition of a street railway 
company to cease its operations as a whole, ordered the service to he 
continued until a future date, in order to guard against any hiatus 
the transportation service of a city and its contiguous territory, j; 


OU,. 


Commissions — Ejfect of decisions of Commissions in other states — 
Abandonment of street railivays. 

7. A decision by the Public Service Commission of a sister state 
compelling a street railway company upon the discontinuance of its 
entire system to leave the surface of the streets in a condition similar 
to the remainder of the highway under a statute in that state expressly 
controlling such abandonment will not apply to the same situation in a 


jurisdiction having no such statute, p. 608. 


Service — Commission powers — Abandonment of traction system — 
Nepair of streets. 

8. The right of the Commission to permit the withdrawal of a 
street railway company property from the use of the public should 
logically be accompanied by the authority to fix reasonable terms and 
to compel the withdrawal of all of the property where the leaving of 
a portion thereof, such as tracks, ties, and roadbed, might constitute a 
publie nuisance to the highway, p. 608 
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Service — Abandonment of traction system — Repair of the highway 
upon abandonment. 
9. The Commission ordered a street railway utility in withdraw- 
ing its property from the use of the public to leave the streets, ave- 
nues, and highways in a good condition of repair, p. 608, 


[November 18, 1927.] 


En bane. Prrtirion of the street railway company consti- 
tuting the transportation service of an entire city for abandon- 
ment of service; petition granted to be effective after reasonable 
opportunity for the establishment of substitute service. 

Appearances: Lester Loble, city attorney, for the city of 
Helena; Raymond T. Nagle, attorney, for the Helena Building 
& Realty Company; John M. Sullivan, mayor of East Helena, 
for the city of Fast Helena; Charles FE. Pew, attorney, for the 
American Smelting & Refining Company; Gunn, Rasch, Hal! 
and Gunn, attorneys, by M. 8S. Gunn, for petitioner, Helena 
Electric Railway Company; W. G. Ferguson, secretary for the 
Helena Commercial Club; Francis Silver, counsel, and Fred 


E. Buek, chief engineer, for the Commission. 


By the Board: On October 11, 1927, the Helena Electric 
Railway Company, a Delaware corporation, filed with the Com- 
mission a petition requesting permission of the Commission to 
“discontinue and abandon the further maintenance and opera- 
tion” of its street railway system in the city of Helena and its 
connecting lines extending to East Helena, Fort Harrison, and 
the plant of the State Nursery & Seed Company. Failure of 
the street railway service to earn revenue sufficient to cover op 
erating expenses and the impracticability of increasing its rev- 
enue by raising its charges for its service are assigned as the 
grounds for the relief requested. 

[1] For the first time since the establishment of the Public 
Service Commission of Montana the question of granting our 
upproval to a complete abandonment and discontinuance of a 
street railway system is presented to the Commission. 

It has been suggested to the Commission (but not urged by 
any of the parties appearing in this proceeding) that the power 
granted to the Commission by the legislature of giving it “su- 
pervision, regulation, and control” of public utilities refers onl) 
P.U.R.1928B. 








604 MONTANA PUBLIC SERVICE COMMISSION, 


to a going concern and that authority to grant a public utility 
the right to cease functioning as such does not reside in the Com- 
mission. We recognize that some courts of last resort and some 
Commissions have handed down decisions to that effect (sec 
Spartanburg v. South Carolina Gas & E. Co. 130 S. C. 125, 
P.U.R.1925C, 459, 125 S. E. 295; Re Columbia R. Gas & E. 
Co. (s.¢.) P.U.R.1927D, 684), but the utility in this proceeding 
having voluntarily invoked the jurisdiction of the Commission 
by filing its petition for abandonment we do not feel called upon 
to express an opinion upon this point but will determine its 
right in the premises upon the merits. 

On April 4, 1901, by Ordinance No. 491, the city of Helena 
cranted to George Brill, his suecessors and assigns, the right to 
erect, operate, and maintain a street railway plant in the city 
of Helena over certain designated streets and avenues for a pe- 
riod of twenty-five vears. The Helena Light & Railway Com- 
pany, a corporation, succeeded to the rights of Brill and under- 
took the operation and maintenance of the street railway system 
contemplated by the ordinance. With the exception of certain 
branches, regularly abandoned, the Helena Light & Railway 
Company operated the said street railway system in Helena 
and its environs until the 15th day of September, 1927, when 
it was succeeded by the Helena Electrie Railway Company, pe- 
titioner herein. At the expiration of its franchise on March 
31, 1926, no steps were taken by the Helena Light & Railway 
Company to have its franchise renewed or extended, but it nev- 
ertheless continued to operate its street railway system as before, 
with the exception that from November 2, 1925, to Septem- 
ber 15, 1927, the street railway system was operated by A. T. 
Schultz, as Receiver of the said Helena Light & Railway Com- 
pany, under an order of the United States District Court for 
the District of Montana. In the receivership proceedings all 
the property of the Helena Light & Railway Company (which 
included besides its street railway system, and eclectrie and gas 
plant that was serving the residents of Helena and contiguous 
territory) was sold “under the hammer” to a representative of 
the bondholders of the insolvent corporation. Thereafter, on 
July 8, 1927, two corporations were formed under the laws of 
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Delaware, to wit: Helena Electric Railway Company and the 
Helena Gas & Electric Company, the former taking over as of 
September 15, 1927, the property and business of the street rail- 
way system, excepting its car barn, and the latter succeeding 
as of the same date to the electric and gas plant and to the car 
barn. Both of the newly-formed corporations, it appears from 
the records submitted at the hearing, are officered and manned 
by the same personnel. This severance of the assets of the in- 
solvent corporation was made with the object in view of with- 
Irawing the street railway system from public use. 

The evidence submitted in behalf of the allegations of the pe- 
tition is exceedingly brief. Figures that are not challenged as 
to accuracy were submitted showing the gross revenue, the op- 
erating expenses, taxes paid, and deficits incurred in the oper- 
ation of the street railway system since January 1, 1921. Sum- 
marized, they disclose deficits each year (including taxes) as 
follows: 1921, $34,594.64; 1922, $28,703.23; 1923, $42,371- 
.56; 1924, $45,051.66; 1925, $45,283.36; 1926, $48,179.45 and 
during the first ten months of 1927 (not including taxes) $21,- 
540.80. During the first ten months of the present year the de- 
ficits (not including taxes) ranged from $1196.11 for the month 
of October to $3,320.87 for the month of August. 

As reflecting one of the principal causes of the failure of the 
utility to even earn its operating expenses it was developed at 
the hearing that the total number of passengers carried by the 
utility in 1919, to wit: 1,500,688, dwindled progressively at the 
rate of approximately one hundred thousand per year until in 
1926 when the utility carried 763,691 passengers. In other 
words, the street railway’s only source of income in a period of 
eight years has been reduced 50 per cent. The record further 
bears out the statement that conditions for 1927 show no im- 
provement in respect to the number of passengers carried. 

All branches of the system show a loss. It was suggested that 
perhaps if the East Helena line could be divorced from the rest 
of the railway system it would be a paying proposition, but data 
submitted to the Commission on this line indicates a deficit for 
the year of 1926 of $12,917.78 or approximately 25 per cent 
of the loss suffered that year by the entire system. Clearly, un- 
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} 
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a 


er such a showing, it is idle to consider the sugges.ion that this 


branch might be successfully operated at a profit. 


The case presented by the record is simply one of a public 





tilitv, whose available tratiic has diminished to a point where 
further operation is economically impossible, asking the author- 
itv of the state of Montana, acting through its Publie Service 
Commission, to withdraw its property from the public use. 

2] As above pointed out, we are not here concerned with a 
consideration of any contractual rights existing in favor of the 
city of Helena (or of East Helena, as the records shows that it 
only became an incorporated town in August of 1927 and has 
not granted any franchise or rights to petitioner or its prede- 
cessors to operate within its corporate limits) nor are we con- 
cerned with any obligations im pose d by franchis« upon the street 
railway company. Even though we were to take the strained 
view urged upon us by counsel for the city of Helena that the 
terms of the original franchise granted April 1, 1901, contin- 
ued to govern the use of the streets by the Helena Light & Rail- 
way Company and its successor, the petitioner herein, after its 
expiration March 31, 1926, so lone as petitioner exercised the 
privileges originally granted, we can see nothing in the original 
franchise but a permissive charter, which would not give rise 
to any obligation on the part of tle street railway company to 
operate its system at a loss. See Helena v. Helena Light & KR. 
Co. 63 Mont. 108, P.U.R.1922E, 588, 207 Pac. 33 


3, 4] The fact that petitioner devoted its property to a pub- 


lic use by operating the street railway system on and after Sep- 
tember 15, 1927, does not constitute, under the facts in this ree- 
ord, an irrevocable or absolute dedication of its property to the 
use of the publie. Rather, is its devotion of its property to a 
public use predicated upon the assumption and condition that 
he public shall supply sutticient traffic on a reasonable basis to 
vield a fair return. And when it develops, as it is here shown 
to have developed, that future operations must be at a loss, then 
the company has the unquestioned right to discontinue opera- 
tions and salvage what it can by dismantling the system. (Tex- 
as R. Commission v. Eastern Texas R. Co. 264 U. S. 79, 68 L. 
ed. 569, P.U.R.1924C, 407, 44 Sup. Ct. Rep. 247.) 
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[5] To compel petitioner to operate its system at a loss, or to 
give up the salvage value, would be to take its property without 
the just compensation which is a part of due process of law. 
( Brooks-Seanlon Co. v. Railroad Commission, 251 U. 8. 396, 
64 L. ed. 323, P.U.R.1920C, 579, 40 Sup. Ct. Rep. 183.) The 
rule has been aptly stated by the supreme court of Montana in 
Helena v. Helena Light & R. Co. supra, thus: “It is now well 
settled beyond controversy that a public utility cannot be com- 
pelled to operate its entire business, or a branch of its business, 
at a loss, in the absence of a statute or contract requiring it to 
do so.” To the same effect are: Fort Smith Light & Traction 
Co. v. Bourland, 267 U. S. 330, 69 L. ed. 631, P.U.R.1925C, 
604, 45 Sup. Ct. Rep. 249; Bullock v. Florida ex rel. Railroad 
Commission, 254 U. S. 513, 65 L. ed. 380, P.U.R.1921B, 507, 
41 Sup. Ct. Rep. 193; Lyon & Hoag v. Railroad Commission, 183 
Cal. 145, P.U.R.1920F, 227, 190 Pace. 795; Laighton v. Car- 
thage, 175 Fed. 145. 

[6] Believing, as we do, from a consideration of the author- 
ities mentioned that the petitioner has made out a conclusive 
case, we shall not attempt to analyze the protests on file in this 
matter. However, it is noteworthy that without exception the 
protests recognize at least tacitly, the right of the petitioner to 
withdraw from the field. Their import, generally speaking, is 
that the city and environs should not be left without transpor- 
tation facilities and that it is to the public interest if abandon- 
ment be permitted, that it be made effective at such a date in the 
future as will permit a new utility of the motor bus type to be- 
come organized and ready for operation. The Commission ree- 
ognizes the absolute soundness of these representations and to 
guard against any hiatus in transportation service for the resi- 
dents of Helena and contiguous territory, it will make its order 
herein effective as of midnight December 31, 1927, and will 
issue a certificate of public convenience and necessity for motor 
bus service to serve the territory covered by the present street 
railway upon the express condition that operation thereunder 
will commence January 1, 1928, with a regular and adequate 
schedule. 

The cities of Helena and East Helena strenuously object to 
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any order of abandonment or discontinuance by the Commis- 
sion unless it is made conditional upon the petitioner restoring 
the streets and avenues into a condition of good repair. On the 
other hand, the petitioner asserts that inasmuch as the exclu- 
sive control over the streets and avenues, within the limits of in- 
corporated cities and towns, is vested by law in the city or town 
council (Chap. 20, Laws of 1927), this body is without author- 
ity or jurisdiction to make any such order. Petitioner couples 
with its objection the pledge that it will perform its full legal 
obligation in respect to the streets and avenues of Helena and 
East Helena and the public highways of Lewis and Clark County 
where its tracks, ete., traverse or cross same. 

7| “The authorities on the question seem to be searce. Our 
research has uncovered but two cases, both decided by the New 
York Commission (In Re Yonkers R. Co. P.U.R.1925D, 195, 
and Re Westchester Electric R. Co. (anno.) P.U.R.1925D, 212, 
decided February 26, 1925). In each of these cases the New 
York Commission permitted discontinuance of street railway 
lines upon the condition that the utility would remove or cause 
to be removed at its own expense, from that portion of the street 
or highway its track, roadway, and overhead structure occu 
pied, and fill and restore the street so that its conditions, sur- 
face, and pavement would be similar to that of the remainder 
of the street. But New York has an express abandonment stat- 
ute, which we do not have, so these precedents are of doubtful 
value. 

8 | Howeve Pe since petitioner's application, in effect, requests 
permission to withdraw its property from the use of the pub- 


lie, it should not be permitted to withdraw only a portion there- 


of and leave the remainder, such as the tracks, ties, and road- 
bed where it might constitute itself a public nuisance. If the 
right to permit withdrawal is vested in the Commission (and 
it is eoneeded in this proceeding ), that right should logically 
be accompanied by the authority to fix reasonable terms.” 

|9] Being an administrative body we do not assume to deter- 
mine the legal rights or obligations existing between the street 
railway company and the cities of Helena and East Helena and 
the county of Lewis and Clark, but we do believe that, subject to 
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such legal rights and obligations as exist, we can and will or- 
der the utility in withdrawing its property from the use of the 


food 


publie to leave the streets and avenues and highways in a g 


condition of repair. 





NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS. 


E. H. WOOD 


= 


Vv. 
PUBLIC SERVICE ELECTRIC & GAS COMPANY. 
Service — Discontinuance — Honest dispute of high gas bill. 

1. Discontinuance of service to enforce payment of a gas bill dis- 
puted in evident good faith as excessive is not justified until the ques- 
tion of the consumer’s indebtedness has been settled in a court of law, 
p- 610. 


Service — Discontinuance — Improper action of patron. 


2. A gas utility is justified in discontinuing service where the con- 


sumer refuses or neglects to maintain a condition at his residence ad- 
mitting of regular meter readings, without hazard or threat of same 
to the reader from such causes as vicious dogs, p. 610. 


[January 19, 1928.] 


Compiatnt by consumer of gas utility of excessive bill; ju- 
risdiction of dispute refused, and service ordered continued 
pending settlement in law court. 

Appearances: E. H. Wood for the complainant; H. P. J. 
Steinmetz for the company. 


By the Board: IE. H. Wood complained originally on Au- 
gust 6, 1927 of a gas bill rendered by the Publie Service Elec- 
tric & Gas Company, amounting to $37.11 and covering a two- 
month period from October 20 to December 17, 1926, as being 
excessive when compared with former bills rendered. It is not 
denied by the company that this bill is in excess of any previ- 
ous bill rendered. 

The complainant testified that gas is used for cooking, for 
heating water and to supplement his house-heating equipment ; 
the gas appliances consisting of a Vulean gas range having four 
top burners, a broiler and an oven burner, a gas light in the 
P.U.R.1928B. 39 
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kitchen, a No. 25 Ruud water heater in the cellar and a Clow 
automatie room heater. 
A meter was installed on Mareh 28, 1924 and was removed 


7 


nd tested by the company on January 24, 1927, in connection 
with a complaint received from Mr. Wood. A test of the meter, 
made by an employee of the company with a Standard meter 
prover that had been tested and sealed by the board’s inspec- 
tors, proved the meter to be 9.1 per cent slow. The reading tak- 
en when the meter was tested agrees with the reading taken when 
it was removed from service. 

The disputed bill covers a period of approximately two months. 
The previous bill, covering a period of three months, amounted 
to $10.80 which might indicate that the meter was under-read, 
resulting in a low bill for the three-month period and a corres- 
pondingly higher bill for the two-month subsequent period. The 
meter readings indicate a consumption of 43,200 eubic feet dur- 
ing the last six months that the meter was in service. This is 
an average consumption of 7,200 cubie feet of gas per month 
and an average monthly bill of $8.64. 

[1] Nothing has been disclosed in this ease upon which the 
Board can base a finding that the complainant has been billed 
for more gas than was actually consumed. The complainant in 
evident good faith insists that the bill is exeessive and that the 
company is not justified in collecting the amount of the same. 
Under these conditions it is the Board’s opinion the company 
would not be justified in discontinuing service to enforce pay- 
ment of its bil! but that the question of the complainant’s in- 
debtedness is one for settlement in a court of law. 

[2] This case differs from the usual complaints received by 
the Board, in that the meter, through the fault of the complain- 
ant, was not read monthly. If the readings had been made 
monthly the trouble might have been averted. The testimony 
shows that .the complainant’s house was frequently closed when 
the meter reader called and that regular readings were impossi- 
ble; also it appears that the complainant is the owner of several 
police dogs, which he keeps on the premises. On one occasion 
one of the dogs jumped through a glass door when the company’s 
employee called to read the meter, and the owner of the dogs 
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warned the meter reader to beware of them. Because of these 
circumstances, the usual practices could not be carried out. The 
company is fairly entitled to have the meter at complainant’s 
premises read monthly by its meter reader. It cannot be rea- 
sonably expected to make a special or unusual effort to obtain 
readings. If the complainant sees fit to keep at his premises 
(logs whose dispositions are such as it is necessary or advisable 
for the owner to warn the meter reader to be on his guard against 
them, it is natural for the reader to avoid entering the premises. 
If the complainant refuses or neglects to maintain a condition 
at his residence admitting of regular meter readings, without 
hazard or threat of same to the reader, the company will be jus- 
tified in discontinuing service and refusing to resume the supply 


until such condition is corrected. 





OREGON PUBLIC SERVICE COMMISSION, 


. Taw + > ‘ . > a > 1 »pPp PR 
RE STANDARDS FOR MOTOR CARRIERS, 
[F-A-62, P. S. C. Or. Order No. 1537. 
Service — Automobiles — Intermediate points. 

A motor carrier has no right to refuse to transport passengers on 
the highway to and from intermediate points on their route, since -pas- 
sengers along the highways are entitled to carriage on the first availa- 
ble bus to their destination, provided such bus has unoccupied seats. 


[November 18, 1927.] 


Investigation of motor carrier service; order issued relating 


to service at intermediate points. 


By the Commission: Petitioner avers that the failure of 
the Commission to prescribe definite and specific standards of 
service, equipment and/or facilities for motor carriers conduct- 
ing intrastate operations under the provisions of Chapter 380, 
General Laws of Oregon for 1925, has made possible unjust dis- 


crimination and destructive competition between competing ear- 


riers engaged in the transportation of persons and/or property 
on regular schedules between fixed termini on the Pacifie High- 
way wholly within the state of Oregon. John F. Logan and 
P.U.R.1928B. 
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William P. Ellis for petitioner, Oregon Motor Bus Association, 
and Earl A. Bagby for defendant, Interstate Transit Company. 
At the close of the hearing in this proceeding the Commission 
made a verbal order dismissing the cause for failure of petition- 
er to submit sufficient proof of the allegations contained in its 
petition. As a matter of fact, the hearing developed into a con- 
troversy between two competing stage lines and a greater por- 
tion of the testimony was an effort to establish that both par- 
ties were guilty of violations of law and the present existing 
rules and regulations of the Commission. Very little, if any, 
testimony was introduced as to the manner in which the effec- 
tive requirements of the Commission should be amended, sup- 
plemented, modified, or changed and no practical or particular 
recommendations were offered on which the Commission coukd 
base an order establishing and prescribing more definite and 
specific standards of service, equipment and/or facilities. 

Defendant adniitted that it had been derelict in its observ- 
ance of some of the rules and regulations and stated that the 
situation complained of would be remedied at once. The hear- 
ing also brought out other apparent violations of law, such as 
discriminatory rates, which should receive attention, but there 
was not sufficient evidence introduced to warrant the Commis- 
sion in making an order relative thereto at this time. Such 
matters will require a separate proceeding to fully develop the 
record. 

However, there is one matter which we believe is of suffi- 
cient general public concern to require serious consideration 
by the Commission at this time. Numerous complaints have 
been received to the effect that some passenger motor carriers 
doing strictly an intrastate business have refused to transport 
passengers on the highway to and from intermediate points on 
their route and that passengers have been forced to stand in 
inclement weather without shelter awaiting the arrival of a par- 
ticular stage while unloaded stages have passed by or advised 
that they were not permitted to pick passengers up between cer- 
tain points. We believe that the primary purpose of this law 
is to afford the best possible service to the publie and that pas- 
sengers along the highways are entitled to carriage on the first 
P.U.R.1928B. 
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available bus to their destination, provided such bus has unoc- 
cupied seats. 

It is hereby ordered, that all passenger motor carriers oper- 
ating exclusively intrastate on regular schedule between fixed 
termini over the highways of the state of Oregon over noncom- 
petitive routes, or over competitive routes which are served by 
motor carriers with not less than a twenty-minute headway be- 
tween schedules in either direction during any one hour at the 
present time be and they hereby are ordered to file tariffs, sched- 
ules, rules, and regulations and provide sufficient facilities to 
afford transportation to persons and/or property between their 
extreme fixed termini and all intermediate points on or before 
ten days from the date of this order. 





PENNSYLVANIA PUBLIC SERVICE COMMISSION, 


RESIDENTS OF CITY OF POTTSVILLE 
v. 
POTTSVILLE WATER COMPANY. 


[Complaint Docket No. 6440.] 


BOROUGH OF PORT CARBON 
POTTSVILLE waren COMPANY. 
[Complaint Docket No. 6442.] 

CITY OF POTTSVILLE 
POTTSVILLE ~~ COMPANY. 


[Complaint Docket No. 6446.] 


BOROUGH OF MECHANICSVILLE 
v. 
POTTSVILLE WATER COMPANY, 


[Complaint Docket No. 6448.] 
P.U.R.1928B. 
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BOROUGH OF MOUNT CARBON 
v. 
POTTSVILLE WATER COMPANY. 


[Complaint Docket No. 6450.] 


BOROUGH OF ST. CLAIR 
v. 
POTTSVILLE WATER COMPANY. 
{Complaint Docket No. 6451.] 


Rates — Reasonableness — Burden of proof. 

1. The burden of proof to sustain the reasonableness of increased 
rates was held to be upon the utility, p. 615. 

Discrimination — Free service to municipalities — Legislation — 
Water utility. 

2. A statutory enactment that rates should not be unreasonable or 
unjustly discriminatory was held to rebut any presumption of any 
prior legislative authority for free fire service to municipalities, p. 616 

Return — Water utility — Guarantee of return by municipality — 
Free jire service. 

3. In the absence of an express statutory stipulation, there is no 
presumption that a provision of a statute (P. L. 79 of 1854) requiring 
municipalities to guarantee dividends to a water utility was meant to 

ve a consideration for free fire service by the utility to the municipali- 
ties, p. 616. 

Valuation — Expansion caused by extra-charter service — Water 
utility. 

4. Valuation of expansion construction necessitated by service be- 
yond the limits of a utility charter will be allowed in the rate base 
provided the return from the same is also included and regular con 
sumers are not prejudiced by the extra-charter service, p. 617. 

Return — Operating expenses — Tares — Benejit to stockholders — 
Water utility. 

5. Benefits derived by a utility from continuing under its own cliar 
ter independent of subsequent constitutions accrue to its stockholders 
as distinguished from its consumers and any consequent tax burdens 
caused thereby should be borne by the former, p. 618. 

Return — Reasonableness based on facts of record — Water utility. 

6. Complaint against a rate structure as a whole will be dis 
missed where the net income produced by the tariff under atiack wiil 
not be in excess of that produced by any reasonable rate of return upon 
such fair value as the Commission might justly find under facts of 
record, p- 6138. 

Rates — Meter service — Water utility — Adequate supply. 

7. Failure to provide metered service to domestic consumers is not 
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unreasonable where the tariff of the utility discloses no discrimination 
to consumers upon the flat rate basis and the saving of water from 
such charge would not offset the additional investment and expense of 
such service, p. 619 


[September 6, 1927.] 


ComPpLatnts against water utility of increased rates, failure 
to provide meter service and illegality of rates for fire protec- 


tion; severally dismissed. 


By the Commission: [1] The complaints in these proceed- 
ings allege in substance that the increased rates of respondent 
water company to domestic and industrial consumers are un- 
reasonable and that the inclusion in the new tariff of rates for 
fire protection service is illegal. Complaint is also made of the 
company’s failure to provide in its tariff for metered service to 
domestic consumers. The complaints were consolidated and 
heard together, and will be disposed of in one report. The bur- 
den of proof in the rate case is upon the respondent. 

The Pottsville Water Company, respondent, was chartered by 
Special Act of Assembly in 1834 (Act of April 11, 1834, P. L. 
274) to supply water in the then borough of Pottsville. Ly this 
act it was required to erect hydrants to be used solely for the ex- 
tinguishing of fires, and to connect domestic consumers to its 
mains. Complainants construe this provision to require re- 
spondent to furnish fire protection service free of charge. 

The Supplementary Act of February 18, 1854, P. L. 79, add- 
ed St. Clair, Port Carbon, Palo Alto, and Mount Carbon to re- 
spondent’s territory and gave the company the same powers and 
required of it the same duties in these municipalities as in the 
city of Pottsville. It also directed (§ 3) that respondent’s of- 
ticers file with the borough authorities of Pottsville an account 
of the money expended by them in the construction of the com- 
pany’s plant, together with annual estimates of income and ex- 
penses, and it is then provided,—‘and if it shall appear from 
said accounts and estimates that there will not be sufficient net 
income from the works of the said company to pay semiannual 
dividends of 3 per cent on the amount of capital paid in on the 


subscriptions of stock hereby authorized, . . . the said coun- 
P.U.R.1928B. 
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cil is hereby empowered and required to assess on the last coun- 
ty valuation of all property taxable for borough purposes, a tax 
sufficient to make up any deficiency that may be in the net in- 
come of the said company to pay the said semiannual dividends.” 

The same act require s that before the boroughs of Port Carbon 
and St. Clair shall be supplied with water the council of each 
of those boroughs should execute a guaranty similar to that giv- 
en by the borough of Pottsville. 

While it appears of record that the several municipalities 
have never been called upon to advance any money in compli- 
ance with these provisions, complainants contend (1) that by 
reason of this guaranty the rate of return to which respondent 
is entitled should be lower than that of other companies work- 
ing under similar operating conditions; and (2) that this 
guaranty is intended as a recompense for the free fire service 
which they construe the Act of 1854 to require, and that, there- 
fore, respondent cannot now be permitted to make a charge for 
fire protection service. 

[2, 3] In our opinion it is not necessary for us to deter- 
mine whether the Act of 1834, supra, required respondent to 
provide fire protection service free of charge, for it is clear that 
if such requirement was imposed by the statute, the legislature 
had the right to subsequently exercise the reserved powers of the 
Commonwealth whenever the exercise of such powers became 
proper for the public accommodation and convenience. It ex- 
ercised these powers when it declared that rates should not be 
unreasonable or unjustly discriminatory: White Haven v. Pub- 
lie Service Commission, 278 Pa. 420, 123 Atl. 772; Leiper v. 
Baltimore & P. R. Co. 262 Pa. 328, P.U.R.1919C, 397, 105 
Atl. 551; Seranton v. Public Service Commission, 268 Pa. 
192, P.U.R.1920F, 661, 110 Atl. 775. Nor is there anvthing 
in the Act of 1854 to indicate that the municipal liability is 
in return for free fire service, and it is obvious that as such 
service entails an expense to the company it must, if given free 
or at less than cost, be borne in whole or in part by the rate- 
payers of the company. This Commission and the appellate 
courts of the Commonwealth have held such arrangements, 
which create unjust discrimination against a utility’s patrons, 
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to be unreasonable: American Aniline pg v. Lock 
Haven, 288 Pa. 420, P.U.R.1927D, 112, 135 Atl. There- 
fore, the complaint against the tariff charge for fre ape 
service, must be dismissed. 

The Pottsville Water Company, since it began in 1836 to 
supply water in the then borough of Pottsville, has gradually 
expanded as the needs of the community grew until it now sup 
plies a territory including the city of Pottsville, the boroughs 
of St. Clair, Port Carbon, Palo Alto, and Mount Carbon, and 
parts of Norwegian and east Norwegian townships, an area of 
about ten square miles with a population of approximately 
thirty-five thousand. 

Respondent’s plant consists of four reservoirs now in use 
and one under construction, together with various in-takes, 
basins, water-sheds, pipe lines, distribution systems, offices, and 
other facilities incidental to the supplying of water. The sys- 
tem includes approximately 90 miles of cast iron pipe ranging 
in size from 6 to 20 inches in diameter, with all equipment 
Water is supplied to approximately 9,000 domestic consumers 
= a flat rate basis, and to about 300 commercial and indus- 

rial consumers on a metered basis. The metered consumption, 
spe is approximately 700,000,000 gallons per year of the 
total of about 1,800,000,000 gallons. 

As originally incorporated, respondent had a capitalization 
of $20,000. The Act of 1854, which extended its territory, 
authorized an increase in the capitalization to $200,000. The 
company has prospered and has accumulated a large surplus, 
and in 1910 and again in 1920 issued stock dividends of 100 
per cent. In 1925 additional stock was issued for cash, bring- 
ing the total amount of stock then outstanding to $1,299,200. 
The company has no bonded indebtedness. 

(4| Both complainants and respondents filed original cost 
studies, reproduction cost estimates and other data looking to- 
ward the determination of the fair value of respondent’s plant, 
used and useful in the public service. These figures differ 
largely, because complainants’ figures omit several items of 
considerable value on the ground that they represent unwise or 
iliegal expenditures which should not be included in the rate 
P.U.R.1928B, 
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base. As complainants point out, respondent’s mains connect 
with those of the Anthracite Water Company and of the Silver 
Creek Water Company, with which it exchanges water in pe- 
riods of shortage. It also supplies the Pennsylvania X Reading 
Railroads with water for their locomotives at points in East 
Norwegian township, and supplies domestic consumers in this 
and other townships. In 1922 and 1523 it experienced a mate- 
rial shortage of water and as a result of this condition decided 
to construct its new Indian Run Reservoir at an estimated cost 
of $636,000. Complainants argue that were it not for this 
supplying of water beyond its charter limits respondent would 
not have experienced a shortage of water and that, therefore, 
the construction of this reservoir was an unwarranted expansion 
for which no allowance should be made in the rate base. 

Assuming, for the purpose of the argument, that the service 
here involved is not authorized by respondent’s charter, never- 
theless the returns from, as well as the outlay for, the supplying 
of water in the extra-charter area, have been included in the 
figures submitted in the case, and it nowhere appears that com- 
plainants are.prejudiced by respondent supplying water in this 
area under its present charter. The Commission is, therefore, 
not disposed to interfere in this matter. 

[5] Respondent in its statement of annual expenditures 


> 
‘ 


claims the sum of $31,3 for state taxes. Complainants allow 
$6,500 for this item, this sum being an estimate of the amount 
of capital stock tax, which respondent would pay if it were 
acting under the present state Constitution, the additional 
umount which respondent pays in state taxes being wholly due 
to the fact that it has not accepted the Constitution. What- 
ever benetits may be derived by respondent from continuing 
under its own charter independent of the present Constitution, 
appear to accrue to its stockholders as distinguished from its 
consumers and, any consequent tax burdens should, therefore, 
be borne by the former. 

[6] Various other claims were made and disputed, upon which 
testimony was offered. However, inasmuch as the net income 
produced by the tariff under attack, after deducting a reason- 
able allowance for operating expenses and depreciation from 
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the estimated gross revenue of $230,000 per annum, will not 
be in excess of that produced at any reasonable rate of return 
upon such fair value of respondent’s property as the Commis- 
sion might justly find under the facts of record, there is no 
necessity for a determination of such fair value, and the com- 
plaint against the rate structure as a whole must be dismissed. 

[7] As to the further complaint that respondent’s tariff makes 
no provision for metered domestic service, respondent is not 
now faced with any shortage of water, and it does not appear 
that any of its consumers suffer any discrimination due to the 
fact that they are charged upon a flat rate basis, or that the sav- 
ing of water resulting from such a change would offset the addi- 
tional investment and annual expense of metered service. The 
Commission under the circumstances obtaining will not find the 
respondent’s failure to provide metered service to domestic con- 


sumers to be unreasonable. 


PENNSYLVANIA PUBLIC SERVICE COMMISSION, 


BOROUGH OF SUGAR NOTCH 
v. 
— rAW mr ~ 
WILKES-BARRE RAILWAY CORPORATION. 
[Complaint Docket No. 7127.] 
Rates — Street railway — Zones. 

A complaint against an alleged discriminatory zoning system of a 
street railway was dismissed where no evidence of a more practical or 
fair solution of the operating and traffic condition was shown, giving 
consideration to the elements of topography, density of population, pub- 
lic accommodation, and other factors which make it impossible to pre- 
serve exact uniformity of zone lengths, and where no abuse of mana- 
gerial discretion was shown. 


[December 20, 1927.] 
CoMPLAINT against a street railway company for unjust, un- 
reasonable and discriminatory fares in a certain zone; com- 
plaint dismissed. 


By the Commission: In this complaint it is alleged that 
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the service maintained by the Wilkes-Barre Railway Corpora- 
tion between the city of Wilkes-Barre and the borough of Sugar 
Notch is inadequate for the accommodation of the public, and 
that the fare charged for the service rendered between the two 
points is unjust and unreasonable. There is nothing in the pres- 
ent record before the Commission, nor in fact in any of the 
records involving the service of the respondent, which by agree- 
ment of the parties were considered by the Commission in con- 
nection with this case, to sustain the allegation of inadequacy 
of service. 

The chief question involved is whether the maintenance of 
two zones between Wilkes-Barre and Sugar Notch is disecrim- 
inatory against car riders in the borough, and whether the col- 
lection of two fares, one for each of these zones, is unjust and 
unreasonable. 

The Commission has made a careful study of the zoning ar- 
rangement between Wilkes-Barre and Sugar Notch in relation 
to and comparison with all the other zones and zoning fares up 
on respondent company’s system. The shortest zone on the 
Sugar Notch‘line is 2.38 miles in length and the average length 
of the two zones on the line is 2.98 miles. The Plymouth, Kd- 
wardsville and Larksville lines are two-zone lines and are all 
shorter than the Sugar Notch line. The average length of zones 
on the Sugar Notch line is longer than the average length of 
zones on the entire system of the respondent company, the sys- 
tem average being 2.89 miles. 

[t must be obvious that zones on a street railway system can- 
not all be of exactly the same length. Zoning is determined by 
operating and traffic conditions, as well as by topography, den- 
sity of population, public accommodation, and other factors 
which make it practically impossible to preserve exactly um 
form lengths of zone throughout a trolley system. 

Some of the zones on the Wilkes-Barre Railway System are 
longer than the zones on the Sugar Notch line. For instance, 
the Nanticoke line is 7.64 miles long and the fare is 16 cents 
as compared with the length of 5.96 miles on the Sugar Notch 
line and a fare of 16 cents. Conditions upon the two lines are 
in important respects dissimilar, and there appears to be no way 
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in which the respondent could deal with the longer length of 
zones on the Nanticoke line without upsetting the general sys- 
tem average and creating a decidedly discriminatory condition. 
The same is true on other and shorter lines on which two zones 
cover distances of between four and five miles, as against the 
7.64 miles of the Nanticoke line embracing two zones. On no 
line on the system is there a single zone as long as the distance 
from the public square in Wilkes-Barre to the town hall at 
Sugar Notch, a distance of 4.76 miles. 

The zoning system on the Wilkes-Barre Railway lines has 
been established and in effect for many years. A careful review 
of the zoning system has been made by the Commission. -This 
has revealed nothing which is convineing that the zones on the 
Sugar Notch line are unjustly discriminatory against the pa- 
trons of that line or an abuse of the managerial discretion which 


rests with the company. 





PENNSYLVANIA PUBLIC SERVICE COMMISSION, 


BOROUGH OF BROOKVILLE 
v. 
SOLAR ELECTRIC COMPANY et al. 
{Complaint Docket No. 7178.] 


Consolidation, merger, and sale — Commission power to prevent 
stock control through holding companies, 

1. A Commission has no jurisdiction, under a law (Art. III, § 6, 
Public Service Commission Law) requiring its approval of the sale of 
the controlling interest in stock in one utility to another, to prevent 
the sale of such stock to an individual in the interest of a nonresident 
holding company also owning the stock of another resident utility which 
was previously refused permission to buy any of the first utility stock 
because of an intended acquisition of the same by the borough in which 
it operated, p. 623. 

Municipal plant — Extent of Commission power to aid acquisition of 
private utility. 

2. A certificate of convenience and necessity for a borough to ac- 
quire and operate a local electric utility and a refusal of authority to 
another private utility to buy the capital stock of the same is the ex- 
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tent to which a Commission may aid the municipal acquisition of a 
private utility, p. 624. 


[January 3, 1928.] 


Comptaint by a borough against the alleged evasion of Com- 
mission order prohibiting sale of stock by one utility to anoth- 


er; dismissed. 


By the Commission: This complaint, filed by the borough 
of Brookville, Jefferson county, against the Solar Electric Com- 
pany, an electric company operating in that municipality, and 
the Penn Public Service Corporation, a utility operating in this 
state, with its principal office at Johnstown, Cambria county, 
alleges numerous matters to understand which, a brief recital 
of previous litigation between the parties, is necessary. 

In 1924, the Penn Publie Service Corporation applied to 
this Commission for approval of its acquisition of the outstand- 
ing capital stock of the Solar Electrie Company, and about the 
same time the borough of Brookville applied to the Commission 


for approval of municipal acquisition of the plant and works 
of the Solar Electrie Company. The proceedings were consol 
idated for the purpose of hearing and decision. On November 
17, 1926, the Commission issued its report and order granting 
a certificate of publie convenience to the borough’s petition to 
acquire, and refusing the application of the Penn Publie Serv- 
ice Corporstion. The two utilities coneerned appealed to the 
superior court, and the orders of the Commission were aflirmed: 
Penn Pub. Service Corp. v. Public Service Commission; Solar 
Electric Co. v. Public Service Commission, 88 Pa. Super. Ct. 
369 and 495, respectively. 

Thereupon the borough instituted condemnation proceedings 
in the court of common pleas of Jefferson county under the pro- 
visions of the borough code. A judgment was entered by that 
court in favor of the borough. 

The Solar Electric Company appealed to the supreme court, 
and the judgment of the court below was reversed; the supreme 
court holding that, although the municipality had the power 
under the borough code to purchase the plant and works of the 
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utility, it did not have the power ‘to condemn: Solar Electric 
Company’s Appeal, 290 Pa. 156, 158 Atl. 845. 

[1] While these proceedings were pending, the borough filed 
the instant complaint, modified by amendments, to which ans- 
wers were filed. The pertinent facts averred in the complaint 
and amendments are: that since the issuance of the Commis- 
sion’s certificate of public convenience to the borough, the stock 
of the Solar Electric Company has been bought by an individ- 
ual, resident of the city of New York, in the interest of the As- 
sociated Gas & Electric Company, a holding company, which al- 
so holds the stock of the Penn Publie Service Corporation; that 
the plant of the Solar Electrie Company is being operated by 
the Penn Public Service Corporation, and that the order re- 
fusing certificate of public convenience to said company is be- 
ing violated and said refusal being rendered null and void; that 
the officers of the Penn Public Service Corporation have en- 
deavored by suggestions of protracted and expensive litigation 
to put the citizens of the borough under duress and to harass 
and delay the efforts of the complainant to acquire the plant and 
works of the electric company. In brief, that all of the joint 
acts of the two respondents and their intermediaries, detailed 
at great length in the petition, constitute violations of the Pub- 
lie Service Company Law and the orders of this Commission 
und that restraining orders should issue to preserve the status 
quo as of the date of the Commission order, and to require re- 
spondents to cease and desist from a continuance of said acts. 

In answer the respondents demand proof of the acts alleged 
by complainant and aver that even if proved they constitute no 
violation of the provisions of the Public Service Company Law 
or the orders of the Commission. 

Assuming the verity of the complainant’s averments, we are 
unable to see wherein the respondents, or either.of them, have 
violated the provisions of our organic act or the orders of this 
Commission, and, therefore, we cannot see wherein our jurisdic- 
tion attaches. It is not claimed that the property, or a control- 
ling interest in the stock of the Solar Electric Company, has 
been acquired by another utility, prefatory to which. Commis- 
sion approval would be required under Article III, § 6, of the 
P.U.R.1928B. 
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act, but only that the stock has been acquired by an individual 
in the interest of a nonresident holding company which also 
owns the stock of the Penn Publie Service Corporation. 

2] The certificate of publie convenience, issued by this Com- 
mission to the borough for the acquisition of the plant of the 
Solar Electric Company, is still valid and effective, and it is as 
far as the Commission can now go. Nothing that the respond- 
ents in this proceeding are alleged to have done in any wise in- 
alidates the Commission’s certificate, and any further procedure 

the part of the borough to secure the property of the Solar 
Electrie Company is as available to complainant now as it was 
when the Commission granted its approval. The request covered 
by the complaint and amended complaints presents matters up- 
on which Commission action is asked without adequate legal 
authority to support it. We are, therefore, of the opinion that 
the complaint cannot be sustained, and that the Commission’s 
certificate furnishes the borough of Brookville all the authority 
that this Commission can under existing circumstances grant 
to it. An order will, therefore, issue, dismissing the complaint. 


[Order omitted. ] 





PENNSYLVANIA PUBLIC SERVICE COMMISSION, 


DEVON PARK HOTEL CORPORATION 
v. 

WILLIAM T. HUNTER, Trading as Devon Sewer Plant, 
Devon Drainage Association, and Fidelity-Philadelphia 
Trust Company. 

[Complaint Docket No. 7362.] 


Public utility — What constitutes — Promoter operating sewerage 
system, 

1. A promoter who, by reason of the failure of a proposed corpora- 
tion to take over a sewerage system, is in control of the system and 
actively solicits business, is the operator of a public utility within the 
meaning of § 1 of the Public Service Company Law, p. 627. 

Service — Unauthorized discontinuance for inadequate revenue — 
Drainage utility. 

2. The fact that an involuntary operator of a drainage utility, 

operating because of the failure of a proposed corporation promotion, 
P.U.R.1928B, 
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has been functioning under severe losses, does not relieve him of the 
obligation to serve the public where he has not submitted himself t 


the jurisdiction of the Public Service Commission to procure rate ad- 


justments to reduce deficits or to obtain other benefits of the Public 
Service Law, p. 627. 

Public utilities — What constitutes a drainage utility — Real estate 
development — Public highivays. ; 

3. Individuals who construct a sewage system for the purpose of 
developing land and have made a tappage charge, have constituted 
themselves a public service company as contemplated by § 1 of the Pub- 
lic Service Company Law, especially where most of the mains in the 
system are located under public highways, p. 628. 

Payment — Liability of previous consumers — Recorded lien — 
Drainage system — Service discontinuance. 

1. A utility cannot place the financial liability of a previous owner 
or previous tenant upon any subsequent or prospective consumer not in 
some way identified with the earlier user and for that cause deny serv- 
ice, especially where the premises served have never been charged with 
any recorded lien arising out of the previous service, p. 628. 

Payment — Indemnity bond as condition to service — Drainage 
utility. 

5. Service by a drainage utility to a hotel property was ordered 
upon condition that present owners file a bond in appropriate form in- 
demnifying the sewage operator against any loss from arrears to the 
extent of $1,000 in view of the experience of the utility with former 
owners and operators of the same property, p. 629. 

Parties — Ownership of premises used by utility — Service com- 
plaint. 

6. A complaint demanding sewage service should be dismissed as 
to a trust company charged as a co-defendant because of some ques- 
tionable adverse interest which it has in the premises on which the 
system is located, on the ground that the question of ownership or title 
will not be entertained by the Commission where the premises used are 
in fact under full control of the utility. p. 629. 

Parties — Utility corporation never in fact functioning — Drainage 
utility, 

7. A complaint demanding sewage service should be dismissed as 
to a corporation formed for the purpose of taking over a drainage 
system which was in fact never turned over to it in any manner or to 
any extent and to which no proceeds from the system have ever been 
paid, p. 630. 

(January 9, 1928.] 


Compiatnt for refusal to continue sewage service; service 
ordered to be continued. 
By the Commission: Complainant is a corporation organ- 


ized under the laws of Pennsylvania with authority to own and 
P.U.R.1928B. 40 
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operate hotels. It owns about fourteen acres of ground at Devon, 
Easttown township, Chester county, Pennsylvania, whereon is 
situated a large hotel structure which accommodates a number 
of guests, both regular and transient. There are about one hun- 
dred and twenty guest rooms and accommodations for receptions 
and dinner parties. It took title to the real estate in question 
on or about April 30, 1926. It seeks to compel the respondent, 
William T. Hunter, individually and transacting business as the 
Devon Sewer Plant and under similar assumed names, to afford 
its hotel, over his refusal and noncompliance, an outlet into the 
sewer system operated by him. 

The respondent, Hunter, is operating a sewerage and drainage 
group of 


5 . 


system on gravity principles and affords tappage to a 
about thirty residential properties located in Easttown township, 
Chester county, south of the Pennsylvania Railroad, in what is 
known. as Devon. The complainant’s real estate is contiguous to 
this group and is located in that same general community. 

The respondent, the Devon Drainage Association, was incor- 
porated in 1921 under the name of Devon Drainage Association 
of Devon, Pennsylvania, but never advanced into the operating 
stage. Hunter was one of those actively interested in the organ- 
ization of this corporation. 

The respondent Fidelity-Philadelphia Trust Company is the 
successor by merger of the Philadelphia Trust Company which 
had, and still apparently has, legal title to about eight acres of 
land referred to in an option agreement with the Devon Drain 
age Association, a corporation of the first class, whose charter 
was granted by the President Judge of Chester county in 1910. 
The Devon Drainage Association referred to in this agreement 
never got beyond the stages of incorporation. The respondent 
Hunter was likewise interested in its formation, but abandoned 
it because of the limitations contained in its charter. Quite 
properly it was never made a party to this proceeding. The 
option agreement referred to was entered into in January, 1920 
with this association and certain individuals associated with, 
or interested in, the project. The arrangement embodied in it 
was never fully consummated owing to a controversy regarding 


certain restrictions of record alleged to aifeect title to the land, 
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which we need not go into here. The evidence is clear, however, 
that Hunter has been in control of that part of the system which 
is located on this land and has never in any way been interfered 
with in his operation of it. A similar arrangement was entered 
into with apparently the same association and the same individ- 
vals with regard to approximately four additional acres of land 
on which part of the system was located ; whether this agreement 
wads formal or informal is not quite clear, but there is sufficient 
information in the record to indicate that there was absolutely 
no interference in any respect with Hunter in his control and 
cperation of the system as affected by these four acres. 

There is no question here as to whether more or less burden- 
some extensions or improvements are necessary for the purpose 
of aifording the complainant relief. Its predecessors in title 
were connected with the system and the only change involved 
in a re-establishment was the unsealing of an obstruction placed 
at the physical connection by Hunter when he failed to collect 
from one or more of the former owners, a sum amounting to 
$2,875, an item to which we shall again refer. In fact, when 
the expedient first resorted to by the complainant to take care 
vf the disposal of the sewage from the hotel failed and an of- 
fensive condition resulted and became the subject of complaint 
on the part of the state health authorities, persons acting in be- 
half of the complainant succeeded in effecting this connection 
by removing the obstructions, and the sewage from the complain- 
ant’s property is now passing into the system in question. 

[1, 2] Respondent Hunter opposes the efforts of the hotel 
company first on the ground that he is not operating a public 
utility. Much of his testimony was reiteration on the point 
that the original associates in the development of Devon aban- 
doned him in a situation that ensued and that the corporation 
which he and his later colleagues organized never succeeded in 
taking over the project and that the matter has always perforce 
been his personal affair, to his financial and other embarrass- 
ment and difficulties. This contention cannot prevail, for § 1 of 
the Public Service Company Law is clear in this respect. On 
the element of profits, Hunter developed the fact that the cost 
to him of operating this sewage system exceeded the amounts 
P.U.R.1928B. 
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collected from the property owners to a recent date by some sev- 
enty-four hundred dollars. This should not operate to relieve 
kim of publie responsibility because it by no means follows that 
if he had submitted himself to the jurisdiction of the Public 
Service Commission in this project he would not have precured 
such adjustments and rates as would have prevented or reduced 
this so-ealled deficit. He might, furthermore, have had othe r 
benefits intended by the legislation enacting and amending the 
Publie Service Law. Although neither profits nor a balanced 
bud 


ret have resulted from the operation of the system, neverthe- 


less the evidence shows that Hunter solicited and actively held 
himself out to substantially all the owners of property which 
might be said to be related to his plant because of its physical 
ind topographical condition. He even contemplated interesting 
prospective builders on the north side of the Pennsylvania Rail- 
road whose land is not naturally drained in the general direction 
of his system. 

3 | It is also to be observed that the svstem was not one 
really intended to relieve a small group of property owners. 
ITunter’s residential and other property in Devon never made 
any use of the plant. There was some reference to the history 
of the real estate promotion which fin: lly resulted in a residen- 
tial community at Devon, but none of this evidence would tend 
to relieve Hunter. Although the general questions suggested by 
this history are perhaps not frequently brought before the Com- 
mission, nevertheless this is not a novel situation. The Com- 
mission deeided in Younewood v. Dick, 6 Pa. P. S. C. Deei- 
sions, 142 (P.U.R.1923b, 541), that individuals who construct 
a sewage system for the purpose of developing land and have 
made a tappage charge, have constituted themselves a public 
service company as contemplated by § 1 of the Public Service 
Company Law. Moreover, most, if not all, of the mains in the 
system have been, and now are, located under public highways. 

[4] In the second place, the respondent Hunter resists the 
demand of the hotel company because he has been unable to eol- 
lect certain arrearages incurred by one or more predecessors in 
title to the complainant. These charges aggregated $2,475. 
ilunter’s contention that the present owner should defray that 
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charge as a condition to being afforded access to his sewage system 
cannot prevail. This Commission has decided repeatedly that 
a utility eannot place the financial liability of a previous owner 
or previous tenant upon any subsequent or prospective consumer 
not in some way identified with the earlier user. Sanborn v. 
Springtield Consol. Water Co. 4 Pa. P. S. C. Decisions, 848 
(P.U.R.1921A, 708), and citations therein. I[t is even more 
unreasonable to refuse service because of such arrearages where 
the premises served, or to be served, have never been charged 
with any recorded lien arising out of the previous service. The 
evidence is clear that the claim for arrearages in question had 
never been thus perfected. 

[5] It is, therefore, our conclusion that respondent Hunter 
is operating a public utility and that the claimant corporation 
is entitled to the relief sought. However, in view of his experi- 
ence with the former owners and operators of this hotel property, 
we believe that it is proper to condition the continuance of this 
service upon the filing of a bond in appropriate form of a rec- 
ognized surety company with the respondent Hunter, or his coun- 
sel, indemnifying him, Hunter, against similar loss, to the extent 
of $1,000. This bond or undertaking should run to the respond- 
ent Hunter and his legal representatives and to his successors 
and assigns in the operation of the sewage system involved in 
this proceeding. 

[6] The complaint against the Fidelity-Philadelphia Trust 
Company is dismissed. The only relation of this respondent to 
the utility is that embodied in the agreements of 1920. As stat- 
ed above, there was no interposition in any way on the part of 
the trust company, and there is evidence on the record to indicate 
that it has constantly endeavored to give a satisfactory title to 
the corporations organized by Hunter and his associates. Hun- 
ter’s right of possession, however clouded, and his tenure for 
the purpose of operating the plant, were never in the slightest 
degree interfered with. Where the information before the Com- 
mission shows that the premises used in connection with a publie 
utility are in fact in the possession and under the operation of 
the respondent the question of ownership or title will not be 
P.U.R.1928B. 
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entertained by it. Peters v. Elkwood Sewerage Co. 5 Pa. P. S. 
U. Decisions, 297. 

[7] The complaint will be dismissed as to the Devon Drain- 
age Association of Devon, Pennsylvania, named in this complaint 
as the Devon Drainage Association. Letters patent conferring 
a charter of the second class were granted January 26, 1921, 


after the Public Service Commission had certified on January 


« 


17, 1921, its approval of the beginning of the exercise of the 
rights, powers, and privileges granted by the incorporation, but 
the corporation never advanced bevond the stages afforded by 
these letters patent and this certiticate. The evidence is that 
Hunter himself never turned over any property to it and that 
none of the proceeds of the operation of the sewage system found 
their way into the treasury of the corporation or into the hands 


of any of its representatives. 


PENNSYLVANIA PUBLIC SERVICE COMMISSION, 


-BOROUGH OF CLEARFIELD 
v. 
CLEARFIELD WATER COMPANY, 


[Complaint Docket No. 7027.] 


W. A. HAGERTY et al. 
v. c 
CLEARFIELD WATER COMPANY. 
[Complaint Docket No. 7039.] 


Valuation — Going value — Going or development cost — Water 
utility. 
1. Going cost or development cost is but one of the elements which 
enter into the determination of going concern value, p. 635. 
Valuation — Going value — Factors for consideration — Water utility. 
2. A specific allowance was made for going value based on a con- 
sideration of the company’s history, character of its plant and service 
rendered, development cost, and other pertinent facts, p. 635. 
Return — Percentage allowed — Water utility. 
3. A return of 7 per cent was allowed on the present fair value of 
a water utility, p. 635. 


P.U.R.1928B. 
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Depreciation — Annual allowance — Water utility. 
300 for depreciation was permitted 





4. An annual allowance of St 

on water utility properties valued at $600,060, p. 636. 
Rates — Charge for installing meters — Water utility. 
5. A cha 
explanation and justification thereof, will not be permitted, especially 


for reinstalling water meters, in the absence of an 





in view of the general proposition that such charges are a general 
operating expense, p. 637. 
Service — Connections with mains — Conditions — Water utility. 

6. A utility rule providing that connections from the street mains 
to the curb line shouid be laid only after the applicant for service has 
completed his line to the curb is unreasonable where the company by 
control of its own activities in reasonably meeting the requirements for 
service is sufliciently protected, p. 637. 

Service — Seasonal restrictions for extension of service — Water. 

7. A company rule that no water service connections will be in- 
stalled between December Ist and April lst is unreasonable in view of 
the vital need for service extensions during all seasons, p. 637. 

Service — Expense of investigating service defects — Water utility. 

8. A company rule placing upon the consumer the burden of ex- 
pense in investigating service lines at his request where the defect is 
found not to exist in the utility’s part of the line was held unreason- 
able in view of the duty of the company, in case of a reasonable doubt, 
to see that iis own lines are functioning properly and in view also of 
the fact that a service charge is supposed to cover such expense, p. 637. 

Service — Water utility rules concerning service equipment. 

9. Utility rules providing that negligent damage to equipment dur- 
ing excavations should be paid for by the responsible party, that serv- 
ice should be discontinued where utility equipment has been tampered 
with and that no plumber or other unauthorized person should discon- 
nect the supply at the utility’s stop or molest its meters were all de- 
clared unreasonable in so far as they attempted to bind the consumer 
for liability for the possible acts of third parties, p. 638. 

Service — Water utilities — Rules dealing with parties other than 
consumer, 

10. Rules regarding damage to or tampering with service equipment 
as far as they deal with plumbers and parties other than the particular 
consumer have no place in a rate tariff, p. 638. 

Service — Water utility — Private fire service. 

11. Company rules providing that all private fire service must be 
controlled by meter and imposing other restrictions for use of water 
passing through such meter for other than fire protection were de- 
clared indefinite and unreasonable and a detailed revision suggested 
by the Commission, p. 638. 

Payment — Discount on early payment of bills — Water utility. 

12. A utility rule stating that all bills “will be rendered at face and 
are subject to a discount of 10 per cent if paid by the 15th of the 
month” was declared indefinite and a revision suggested to provide for 

P.U.R.192SB. 
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all bills being rendered at face, to be due at the end of each quarter 
subject to a discount of 10 per cent if paid on or within fifteen days 
after the due date, p. 639. 

Service — Water utility — Turn-on-and-ojff charge. 

13. A charge payable in advance for turning on water after shut 
ting off for nonpayment of a bill or any violation of the terms of appli- 
cations or rules of a water company was substituted for a charge for 
turning on water after shutting off for nonpayment of bill or any vio- 
lation of the terms of applications or rules of the company, the same 
charge being made applicable for turning on or off water at the re- 
quest of an applicant because of repairs on his premises or on account 
of a reported vacation or disuse, the services mentioned in the latter 
part of this rule being covered by the service charge, p. 640 

Service — Water utility — Company — Consumer rules — Extensions. 

14. A company rule requiring certain territorial conditions likely to 
produce reasonable revenue as a condition precedent to the extension of 
mains and service has no place in rules and regulations providing a 
working basis for company-consumer relationship which does not exist 
until service has already been extended, p. 640. 

Service — Water — Rules and regulations — “Turn on and off" 
charge. 

15. “Turn on and off” charge is a charge, not a service rate, and 
should appear in the rules and not in the rates, p. 641. 

Service — Water — Rules and regulations — Meter testing. 

16. A meter testing charge is not a rate for service and, therefore, 

should not appear under rates where provided for in the rules, p. 641 
Service — Water — Rules and regulations — Consumers’ deposits. 

17. A consumer’s deposit is not a rate for service and the amount, 

therefore, should be added to a rule covering the same and eliminated 


from the rate schedule, p. 641. 


[January 23, 1928.] 


Comptarnts by borough and individuals against increased 
rates of water utility and against company rules and regulation; 
rate complaint dismissed, regulation complaint sustained in ac- 


cordance with opinion. 


By the Commission: The Clearfield Water Company filed 
with the Commission a new tariff, P. S. C. Pa. No. 2, inereasing 
rates and revising its rules and regulations governing the dis 
tribution of water. The borough of Clearfield filed a complaint 
against the proposed change for publie fire service and thie sec 
ond complaint is directed against both the rate changes and the 
rules and regulations. Each complaint avers that said tariff will 
result in a much larger income to respondent company than it 
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is entitled to receive as a public service corporation. Both com- 
plaints having been filed prior to the effective date of the tariff, 
the burden of proof is upon the respondent. The complaints 
were consolidated for the purpose of hearing. 

The Clearfield Water Company serves the borough of Clear- 
field and vicinity, Clearfiel county, and began operation about 
1882. The original source of supply was Moose Creek, in Law- 
rence township, on which an intake was constructed. In 1895 
the company acquired rights and property on Montgomery Creek 
in Lawrence and Pike townships on which a second intake was 
built. In 1900 the Moose intake was abandoned and another 
one built farther up the stream. In 1902—04 a 52,000,000 gal- 
lon and in 1909-10 a 17,000,000 gallon capacity reservoirs were 
built respectively on Montgomery and Moose Creeks. 

The supply lines consist of about seven miles of cast iron pipe 
ranging in size from 8 to 20 inches in diameter and there are 
over twenty-five miles of cast iron pipe in the distribution sys- 
tem ranging from 2 to 12 inches in diameter. 

The present outstanding capital stock of respondent company 
consists of $548,000, all of which represents common stock at 
$20 per share, and there is no bonded indebtedness at the present 
time. 

Accounting and engineering investigations of the books and 
property of respondent company were made and submitted of 
record. 

Respondent submitted $397,153.50 as the original cost of its 
property as of September 30, 1926, to which should be added 
$6,000 for 16-inch pipe line to Montgomery reservoir as of Octo- 
ber 1, 1927, making a total of $403,133.50. This figure includes 
the cost of some minor items of property (the aggregate cost of 
which is about $20,000) which are not at present used and useful 
in the public service. 

The parties submitted estimates of reproduction cost new and 
depreciated. The inventory was as of October, 1926, respond- 
ent’s pricing was of that date; while complainants’ pricing was 
as of June 1, 1927. Their estimates of record were 

Respondent, $925,476 new, $803,579 depreciated. 

Complainant, $583,576 new, $413,544 depreciated. 


P.U.R.1928B, 
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The parties differ materially as to unit prices, used and useful 
property and overheads. Complainants’ estimates also were 
based upon the cost of leadite instead of lead in pipe joints. 

In the reproduction cost new estimates, the parties are in 
agreement on rights of way and water diversion rights in the 
water collection system; rights of way, wrought iron specials 
valves, difficult crossings and meters in the distribution system ; 
and land, office building, and general equipment. 

Complainants’ estimate contained no allowance for the old un- 
used intakes in Moose and-Montgomery Creeks, or for the dis- 
tribution reservoir, not now used, and the land upon which it is 
constructed. In the light of the evidence the Commission will 
disallow these items. 

Respondent owns land on the watershed devoted to water col- 
leetion purposes which it values at $4,461. Complainants allow 


£2,487 for this item. The Commission will allow respondent’s 
estimate for the value of this land. 

lor impounding reservoirs, complainants agree with respond- 
ent on the inventory relative to the Moose Creek reservoir but 
ditfer on several of the inventoried items of Montg mery reser- 
oir and also differ relative to the unit prices. The Commission 
will accept respondent's unit price 3 as reasonable and also their 


} 
+ 


inventory with the exception of the item of rolled embankment 
in the Montgomery reservoir for which item the evidence indi- 
cates complainants’ allowance of 40,000 eubiec yards to be eor- 
rect. 

Respondent’s estimates for supply lines from Moose and Mont- 
gomery reservoirs total $124,524.63 and complainants,’ after ad- 
justing for a river crossing total $98,512. LQ, , The ditierence be- 
ing due to unit prices and differences in inventory for rock ex- 
eavation on which both parties agree as to unit prices. The 
Commission will allow respondent’s estimate as reasonable. 

The parties substantially agree on the inventory for cast iron 
mains and specials, wrought iron mains and diiticult excavation 
in the distribution system but they differ largely in the applica 
tion of unit prices for this class of property. Respondent’s esti- 
mate for reproduction new of these four items is $244,760.76; 
and complainants’ estimate is $196,609.64. The Commission 
P.U.R.1928B. 
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determines that the reproduction cost new value of these four 
items of property is $242,069.76 for the used and useful prop- 
erty. 

l‘or service lines and fire hydrants respondent’s and complain- 
ants’ estimates of reproduction cost new are $46,581.15 and 
$25,020, respectively. The parties differ in inventory and unit 
prices. After a careful study of these items the Commission 
will inelude $27,570 in its estimate for these items. 

For materials and supplies and cash working capital, respond- 
ent claims $11,415.19 and complainants allow $5,107. Com- 
plainants disallow a number of items in materials and supplies. 
The Commission will allow $10,415.19 as a fair figure for these 
items. 

The Commission, after giving due consideration to the ele- 
ments of overhead costs, finds that respondent’s percentages are 
fairly reasonable and when so applied by the Commission, ex- 
eluding cost of financing, approximate closely to 15 per cent. 

(1, 2] For going cost respondent claims $67,000 and com- 
plainants allow $17,400. These figures represent the parties’ 
estimate of the cost of developing the business now attached to 
respondent’s plant. Going cost or developmental cost is but one 
of the elements which enter into the determination of going con- 
eern value. From a consideration of the company’s history, 
character of its plant and service rendered, developmental cost 
and other pertinent facts, the Commission finds that the goirz 
concern value of respondent’s plant, in addition to the value of 
the physical property, is $35,000. 

The Commission finds a reproduction cost new of property in 
nse on October 1, 1927, at prices current on October 1, 1926, 
the date used in respondent’s estimate, including a going concern 
value of $35,000 and $17,000 for the new 16-inch pipe line 
recently installed, is $792,000 and the same depreciated is $717,- 
000. 

[3] Respondent claims $760,000 and complainants claim 
$348,000 as their bases for predicating rates. Through check 
and correction of the estimates and unit costs submitted by com- 
plainants and respondent, and giving consideration to the evi- 
dence and taking into account all the facts and circumstances, 


P.U.R.1928B. 
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the Commission finds that the present fair value of respondent's 
property used and useful in the public service is $600,000, upon 
which a 7 per cent return will be allowed. 

[4] Respondent’s engineer estimates $10,000 for annual al- 
lowance for depreciation, and complainants’ engineer deduces 
$7,800 for this purpose. By the application of the same method 
by which the accrued depreciation on the plant has been deter- 
mined, the Commission finds that an allowance of $6,300 will be 
sufficient to take care of annual depreciation. 

Respondent’s original estimate of revenues from the new tariff 
was $62,408 and a subsequent exhibit showing the actual reve- 
nues for a half year, January 1 to June 30, 1927, indicates ap- 
proximately $69,450 as the revenue to be derived from the pres- 
ent tariff which figure the Commission will use for its present 
purposes, 

or operating expenses, the estimates of the parties (exclusive 
of state capital stock and Federal income taxes) lack $500 of 
being in agreement. The company claims $7,800 for said 
taxes. ‘The Commission is of the opinion that respondent’s esti- 
mate of $13,215 for operating expenses and $7,500 for taxes is 
not excessive and will allow these amounts. 

From the foregoing tindings and determinations the Commis- 
sion concludes that a fair annual gross revenue for the respond- 


ent should not be in excess of $69,315 determined as follows: 


Pe ee OD wc takecheeedentede OdeNeweeecasaanenbess $42,000 
Annual operating expense — SPcGOeeS esd tsaeenseedRooudeaeea 13,215 
Aunani allowances for depreciation ....scccesscvesaccoceseaseases 6,500 
. -aben 1646040 ees Ons Fb ekh GA ade e Rabeee ede kdneenecne nee 7,800 

BE. 4 Ab ARMOR EES Gn ee ed EEE DOU Ue RO en Sees $69,315 


This amount being practically equal to the anticipated 


‘venue from the present tariff P. S. C. Pa. No. 2, the Commis- 


mn finds the revenue produced by said tariff is not excessive. 


wo 


There is no evidence in the record relative to the rates being 
discriminatory or unbalanced, nor is there any evidence in the 
record relative to the increased rate for public fire protection be- 
ing unwarranted or unjust, and the Commission of its own gen- 
eral knowledge is not convinced that this rate is unfair or un- 
reasonable per se. 

P.U.R.1928B. 
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The Commission finds that several of the rules and regula- 
tions contained in the tariff complained against are unreasonable 


and should be revised or eliminated as hereinafter indicated. 


Reinstallation of Meters (p. 4). 

[5] The tariff contains a charge for reinstalling meters 1 inch 
or smaller—$2; larger than 1 inch—#5. There is nothing in 
the rules to indicate when this charge is applicable and as a 
general proposition it seems that such charges should properly 
be a general operating expense. Unless this charge can be 
clarified and justified it should be deleted from the tariff. 


Service Lines (p. 5). 

[6, 7] Rule 3 provides that connections from the street main 
to the curb line, including cock and stop, will be laid only after 
the applicant has completed his service line to the curb line. No 
service connections will be installed between December 1st and 
April 1st. The first requirement is unreasonable in that the 
company by control of its own activities in reasonably meeting 
the requirements for initiation of service, is sufficiently protected 
without binding the consumer by any such technicality. The 
latter requirement is unreasonable in that the need for service 
connections requested in the period from December 1st to April 
1st may be just as vital and urgent as any made at other periods 
of the year and should occasion demand it the consumer is entitled 
to be accommodated reasonably. Both of these requirements 
should be eliminated from the rule. 


Renewal of Service Lines. 

[8] Rule 12 provides that if a consumer claiming faulty 
water service shall request the company to investigate the cause 
of the trouble in the portion of the service connection owned by 
the company, mainly between the street main and the curb line, 
and if upon such investigation the trouble is found not to be in 
said mentioned portion of service connection, then the consumer 

hall pay all costs which have been incurred by such investiga- 

The duty of the company is no less to see that its portion of a 

rvice line functions properly than any other part of its facility. 
P.U.R.1928B, 
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It does not necessarily follow that the company is obligated to 
investigate its portion of a service line upon a consumer's re- 
quest particularly if it already knows that such facility is in 
proper operating condition. However, if this fact is not defi- 
nitely known the least the company should do would be to find 
out. It is generally considered that a portion of a service charge 
is to cover consumer’s costs which arise out of such situations as 
this. For this reason and other reasons pertaining to com- 


panv-consumer relationship this rule should be eliminated. 


Renewal of Service Lines and Discontinuance of Service. 
9, 10] Rule 14 provides that all injury to service pipes or 
street mains caused by careless or negligent work or improper 


115, 


ig of excavations for any purpose shall be chargeable to the 


person so causing such injury and the expense of repairing the 
same shall be recovered from such person. 

Rule 15 (g) provides for discontinuance of service for mo- 
lesting any service pipe, meter, curb-stock cock, valve seal, or 
any other appliances of the company controlling or regulating the 
water supply. 

Rule 17 provides that no plumber, owner, or other unauthorized 
person shall turn the water on or off at any corporation stop or 
curb stop, fire hydrant, or disconnect or remove the meter without 
the consent of the company. Violations are subject to the penal- 
ties imposed by law. 

In so far as these rules bind the consumer for liability for 
possible acts of third parties they are unreasonable, in so far 
as they apply to other parties, they have no place in the tariff. 
The rates, rules and regulations should control company-consumer 


} 


relationship only and the company has full protection by law for 
the specific instances covered by these rules. They should be 
eliminated. 

Private Fire Service. 

[11] Rule 26 provides that all private fire service will be 
controlled by meter and a proper and accessible place for setting 
same shall be furnished by the owner. Private fire service lines 
will be installed by the company from the main to the curb. 

Rule 27 provides that all water passing the meter shall be 
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paid for at the regular meter rates of the company except water 
used in the extinguishing of the fire for which no charge will 
be made if notice is given to the company so that the meter 
can be read promptly; that water shall not be taken for any other 
purpose unless specially permitted by the company; that no 
service pipe for private fire service installed in the future shall 
be larger than 6 inch; and that no cross connection shall be made 
with the general supply line. 

These rules are apparently indefinite and unreasonable. They 
should be revised somewhat as follows: 

Such private fire protection as a consumer may elect to use 
through his general service line, provided the general service is 
at metered rates, shall not be considered as private fire service 
within the meaning of the term as specifically used in the rate 
schedule and rules, nor shall there be any charge for such service 
other than arises from the application of metered rates service 
charge and consumption charge. 

Other private fire service (meaning such private fire service as 
does not come within the provisions of Rule 26) shall be fur- 
nished_only at the rates established under “Private Fire Service” 
and subject to the following rules: 

(a) A service line with shut off valve for this specific service 
only will be installed by the company from the main to the curb, 
and the company may elect to install a meter on said service for 
purposes other than a basis of charge for service, and if the com- 
pany so elects the consumer will provide a suitable accessible place 
to set the meter on the line at the nearest reasonable site beyond 
the curb line. 

(b) Water shall not be taken from a private fire service line 
for any other purpose. 

(¢) No connection or cross connection shall be made between 
consumer's private fire service facilities and any point of opening 
communication with company’s facilities other than the com- 
pany’s private fire service line, or to any other independent 
source of water supply without approval of the company. 


Bills Due and Payable. 


[12] Rule 30 provides that all bills will be rendered at face 
P.U.R.1928R, 
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and are subject to a discount of 10 per cent if paid by the 15th 
of the month. This rule the Commission believes too indefinite 
and it should be revised to read as follows: 

All bills will be rendered at face, and due at the end of each 
quarter ending . . ., and are subject to a discount of 10 per 


cent if paid on or within 15 days after the due date. 


Turn-on-and-off Charge. 

[13] Rule 34 provides that the payment for turning on water 
after shutting off for nonpayment of bill or any violation of 
the terms of applications, or rules of the company, shall be as 
shown on page 4 under “Turn-on-and-off Charge,” which shall 
be paid in advance. The same charge will be made for turning 
on or off water at request of applicant due to repairs on his 
premises or to reported vaeation or disuse. 

A paragraph similar to the following should be substituted for 
this rule: 

\ charge of $2 payable in advance for turning on water after 
shutting off for nonpayment of bill or any violation of the terms 
of application or rules of the company. 

The second part of this rule should be eliminated as the Com 
mission considers this to be a part of the company’s service duty 


covered in the consumer-service charge. 


Extensions. 

[14] Rule 37 provides that the company will extend its mains 
of proper size considering future growth and additions within its 
charter territory on public roads, streets, and lanes upon applica- 
tion when a reasonable revenuc is assured. This rule has no 
place in the rules and regulations, which provide a working 
basis for company-consumer relationship and until service is 
initiated no such relationship exists. For this reason the rule 


should be eliminated. 
R ites, 


The attention of respondent is called to the fact that the fol- 
lowing items appear under incorrect headings in the tariff and 
1 


should be rearranged aceordinely. 
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(1) Public fire service (p. 5 of tariffs) is a flat rate rather 
than a meter rate. 

(2) Private fire service (p. 3) is discussed above and is also 
a flat rate service. 

[15] (3) Turn-on-and-off charge (p. 4) is a charge—not a 
rate for service—and should not appear in the rates but should 
be incorporated in the rules. 

[16] (4) Rate for testing meters (p. 4) is not a rate for serv- 
ice and, therefore, should not appear under the rates. Rule 25 
provides for such testing of meters. 

[17] (5) Deposits (p. 4) likewise is not a rate for service. 
Rule 33 provides for consumers’ deposits and the amount re- 
quired should be added to that rule and eliminated from the 
‘ate schedule. 





RHODE ISLAND PUBLIC UTILITIES COMMISSION, 


RE UNITED ELECTRIC POWER COMPANY. 
[No. 173, Order No. 1195.] 


Security issues — Duty of Commission — Legislative determination 
of finance policy. 

1. It is the duty of the Commission-to proceed with the functions 
assigned to that body by the General Assembly where the latter has 
determined the question of policy in regard to the purpose of security 
issues, p. 643. , 

Security issues — Purpose — Accomplishment of legislative intent. 

2. Capitalization of such expenditures as appear to have been pru- 
dently made and reasonably necessary in the accomplishment of the 
purposes set forth in the charter of a company consolidating power 
utilities should be permitted, provided they do not exceed the fair value 
of property acquired, p. 643. 

Valuation — Reproduction cost new — Security issues. 

3. The cost of reproduction new less depreciation was considered 
only for the purpose of determining whether the amount of capitaliza- 
tion for which authorization was sought bore a relation to or was in 
excess of its fair value, p. 644. 

Security issues — Capitalization of bond discount. 

4. A discount incurred in the sale of collateral trust bonds may 
properly form a basis for the issue of capital securities where evidence 
establishes that the discount transaction was prudent and resulted to 

P.U.R.1928B. 4] 
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tage of the company under the market conditions at the time 
f the sue, p. 646. 


Security issues — Purpose — Achievement of charter authority — 

Proper expenditures — Electric utility. 
5. Proper and legitimate expenditures made necessary in accom- 

plishing the results authorized by a charter 


} 


, such as incorporation fees, 
legal, engineering, banking brokerage services, advertise- 
ments and other expenses incidental to the sale of securities may all 
rm a proper basis for the issue of capital securities, p. 646. 
Valuation — Cost of reproduction — Land values — Security issues. 
6. The proper application of the cost of reproduction theory to 

is a determination by appraisal of the value of each parcel of land 
in accordance with the market value of other land similarly situated in 
the same locality and enjoying similar improvements without regard to 
the purposes for which it was used, with the addition of a broker’s 


commission and an adequate amount for other transfer costs, p. 648. 


[October 28, 1927.] 


Petition of electric utility for authorization of issue of bonds 
and capital 


stock ; original petition denied, issue authorized with 
restrictions. 

Appearances: Edwards and Angell, Ropes, Gray, Boyden & 
Perkins, for petitioner. 

By the Commission: This is a petition of the United Elec- 
tric Power Company, filed with the Commission on June 13, 
1927, and which as amended on September 1, 1927, asks for 
the approval by the Commission of the issue of securities to en- 
able the petitioner to acquire the franchises and physical assets 
f the Narragansett Electrie Lighting Company and its proper- 
ties, together with all shares of stock of Rhode Island corpera- 


L1G 


s owned by the Narragansett Electric Lighting Company and 
all working capital, stores, and supplies and also all other prop- 
erty, rights, claims, and assets used or useful in the operation 
of its business in the state of Rhode Island 

t E 


nd under authority of 
ts charter, “An Act to Incorporate United Electrie Power Com- 


enacted by the general assembly of the state of Rhode Is- 
land at its January Session, A. 


pany,” 


D. 1926, as amended by said 
veneral assembly at its January Session, A. D. 1927. 
Hearings on this petition were duly advertised and held before 
the Commission on June 28, 30, July 1, 2, 5 
, and August 4, 1927. 


P.U.R.1928B. 
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RE UNITED ELECTRIC POWER CO. 643 
The petitioner produced Mr, Dugal C. Jackson of Messrs. 
Jackson & Moreland, engineers of Boston, who presented his ap- 
praisal of the properties now owned or controlled by the Nar- 
at length concerning his appraisal 
In addition to Mr. | 
for the petitioner: John B. 
l 


ragansett Company, testified 

and introduced numerous exhibits 
the following witnesses appeared 
Carpenter, who testified and introduced exhibits concerning the 
value of the real estate owned or controlled by the Narragansett 
Company; W. Eugene McGregor and J. Toward Leman, who 
testified as to the various financial and banking matters involved 
in the cost of reproduction new of the properties, and William 
C. Bell, who testified as to the new construction of the Narra- 
gansett Company between May 1, 1927 and January 1, 1928. 

The jurisdiction of the Commission in this matter is conferred 
by the provisions of § 7 of “An Act to Incorporate United Elec- 
tric Power Company” approved April 8, 1926, which reads as 
tollows: 

“Section 7. All issues of stocks, bonds or other obligations of 
the company hereby incorporated (except obligations maturing 
within twelve months of the date of issue), the purposes of said 
issues and the manner and terms upon which they are to be 
disposed of shall be subject to the approval of the Publie Util- 
ities Commission, and such stocks, bonds and other obligations 
shall not be valid without such approval; provided that not 


execeding fifty thousand dollars par value of stock may be issued 


for cash at par and shall be valid without such approval.” 

1 | The question ot policy in regard fo the purpose of the 
issue of the securities for which the petitioner is seeking ap- 
proval was a matter for determination by the General Assembly, 
‘ nad that body having de termink d the policy, it bc comes our duty 
to proceed with the functions assigned to the Commission. 

.2| The Commission is of the opinion that it was the inten 
of the legislature that the capitalization of the United Electric 
Power Company should not exceed the expenditures prudently 
nade for the acquisition of the Narragansett Electric Lighting 
Company, together with its subsidiary companies, and their 
amalgamation into the new company, as authorized by the char- 
ter granted by the General Assembly. 

P.U.R.1928B, 
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If such expenditures appear to have been prudently made and 
to have been reasonably necessary in the accomplishment of the 
purposes set forth in the charter authority, capitalization of the 
same should be permitted, provided they do not exceed the fair 
value of the property so acquired. 

[3] For the purposes of this petition we have considered cost 
of reproduction new less depreciation only for the purpose of 
determining whether the amount of capitalization for which au- 
thorization is sought bears a fair relation to or is in excess of 
its fair value. 

We, therefore, proceed to a determination of the probable cost 
of acquisition of these properties. 

The method of acquisition was indicated with the fullest pub- 
licity and it would appear that the entire outstanding stock of 
the Narragansett Electric Lighting Company amounting to 470, 
016 shares of a par value of $50, 993 per cent has been acquired 
at a price of $87 per share. The entire issue at this price will 
have cost $40,891,592. 

It appears that the properties of the Westerly Light & Power 
Company and the Narragansett Pier Light & Power Company 
have outstanding mortgage bonds constituting an underlying lien 
on the properties of these companies amounting to $360,500, 
hence this sum constitutes an element of cost in the acquisition 
of the properties. 

Mr. William C. Bell, general manager of the company, testi- 
fied that capital additions to the plant of the Narragansett Elec- 
trie Lighting Company and subsidiary companies, from Janu- 
ary 1, 1927 to April 30, 1927, were $519,259 and that further 
capital expenditures to January 1, 1928, were estimated at 
$663,800. 

It further appeared that the Seekonk Electric Company, a 
subsidiary operating in Massachusetts, was indebted to the par- 
ent company for $108,000 represented by notes, that the parent 
company held $1,000 of stock of the Atlantic Power Company, 
and $2,767, for cash sinking fund of the South County Publie 
Service Company, making a total of $111,767 as miscellaneous 
capital items. The addition of the above items to the cost of 
the stock makes a total of $42,546,718. 


P.U.R.1928B, 
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The entire capital stock of the petitioner at present issued and 
outstanding is owned by the Rhode Island Public Service Com- 
pany, a corporation organized under the General Corporation 
Law of the state of Rhode Island. The service company also 
owns all of the stock of the Narragansett Company, a corpora- 
tion organized under the General Corporation Law of the state 
of Rhode Island, which in turn owns over 993 per cent of the 
stock of the Narragansett Electric Lighting Company and has 
outstanding $27,500,000 principal amount of collateral trust 30- 
year 5 per cent bonds, secured by the deposit of the stock of 
the Narragansett Electric Lighting Company. These collateral 
trust bonds contain a provision whereby mortgage bonds secured 
i;pon all franchises and physical assets owned by the Narragan- 
sett Electrie Lighting Company on August 1, 1926 and all fran- 
chises and physical assets subsequently acquired (except fran- 
chises and physical assets disposed of, for which additional prop- 
erty of at least equivalent value has been substituted) and all 
shares of subsidiary corporations (defined to include only Rhode 
Island corporations) owned by the Narragansett Electrie Light- 
ing Company on August 1, 1926 or in lieu of such stock the 
physical assets and franchises of such subsidiary companies may 
be substituted therefor upon certain terms and conditions spe- 
cified in the collateral trust indenture. The primary purpose 
of this petition is to permit the substitution of such mortgage 
bonds for the collateral trust bonds, making possible the dis- 
solution of the Narragansett Company and providing for the 
lighting enterprise a more economical vehicle for future financing 
than the issue of additional collateral trust bonds would afford. 
This would not result in any change of control and would only 
affect the securities in the hands of the public by substituting 
mortgage bonds for collateral trust bonds. 

The Narragansett Electric Lighting Company owns all of the 
capital stock of a number of Rhode Island Corporations. The 
only one of these, however, which has any assets, not included 
in the appraisal of properties of the Narragansett Company, 
which were considered of material value for the purpose of this 
petition is the South County Public ‘Service Company, which, in 
turn, owns all the stock of the Mystic Power Company, a Con- 
P.U.R.1928B. 
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necticut corporation. The assets and property of these two cor- 
porations have therefore, been considered herein as the measure 
of value of the stock of the South County Public Service Com- 
pany which the petitioner proposes to acquire. 

4) The $27,500,000 of 5 per cent collateral trust bonds of 
“The Narragansett Company” above referred to were sold at 
5, resulting in a discount on these bonds of $1,375,000. The 
testimony established the fact that, although this discount was 
incurred, the transaction was prudent and the results to the 
dvantage of the issuing company under the market conditions 
at the time of issue. Under these cireumstances we are of the 
opinion that this may properly form a basis for the issue of 
capital securities. The addition of this item brings the total 
of expenditures up to $45,721,718. 

5| There are certain other proper and legitimate expendi- 


tures made and necessary to be made in bringing about a com- 


pletion of the results authorized bv its charter. Some of these 
may be enumerated as incorporation fees, stamps, legal services, 
cngineering services, banking services on exchange of stocks and 


mds, necessary publicity and advertising, including gencral 
lyertising throughout the East in connection with the sale of 


> t 


the collateral trust bonds, printing of plans for submission to 
stockholders, together with the revised plans, the printing of 


honda lyotl 1] oa) trnat “a 4 ’ . ] - , 
A lds, DOTH collateral trust and the first mortgage bonds pro} sed 
to be later issued in substitution, and legal services in passing 


upon these bond issues. It is clear that the aggregate expendi- 
ture for the above purposes will be substantial, and may be con- 
servatively estimated at an amount in excess of $400,000. 

It appears to be extremely desirable, both from the stand 
point of the interest of the petitioner as well as of the public, 
that the amount of the bond issue to be authorized should be 
$27,500,900 in order that the exchange of a like amount of the 
collateral trust bonds may be effected in an orderly manner and 
without confusion. 


rhe total expenditures excepting the last item aggregate $43,- 


as4 


421,718. A deduction of the $360,500 of underlying bonds, 
when made, leaves $43,361,215, from which the authorization of 


P.U.R.1928B. 
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#27,500,000 of bonds being deducted, there remains $15,861,218 
for which stock might be properly authorized, to which must be 
added a proper estimate for expenditures of the general nature 
above mentioned. 

We are of the opinion that a total of $16,300,000, or 326,000 
shares at $50 par, may properly be authorized, this leaving 
$438,782 as the estimate for general expenses. 

We now proceed to — the above estimate of cost with 
the results arrived at by Mr. Jackson and by Mr. Sloan. 

It would serve no useful purpose to set forth in this opinion 
the detailed estimates contained in the reports of the two en- 
vineers, as they pice in full detail in their reports and exhibits 
in the case. As moditied by their evidence, the changes in ap- 
praisals are fully set forth in Appendix A of the brief of 
petitioner, where exact comparisons may be made, and to which 
we specifically refer. 

Myr. Jackson’s total includes an estimate or organization cost 
und interest thereon amounting to $1,593,248, an item of $4,600 
intangible investment represented by the franchise of the Provi- 
dence Steam Company, and an item of $2,260,590 for cost of 
financing, which items have not been included by Mr. Sloan, 
all of these items totaling $3,858,618. 


+ 


Mr. Jackson’s estimate of present value excepting the above 


> 


items is $44,203,443 as of January 1, 1927, and including these 
items $48,062,061. To these are added the new construction 
items of $319,259 and $663,800 to April 1, 1927 and January 
1, 1928 respectively, and the items of $111,767 for notes of the 
Seekonk Eiectrie Company, ete., above referred to, making a 
erand total of $49,156,887. From this total is deducted $360,- 
500 representing the mortgage bonds of the Westerly and Nar- 
ragansett Pier Companies, outstanding leaving $48,796,387 
which the petitioner secks authority to capitalize, $27,500,000 
by bonds, and $21,296,387 by common stock. 

Mr. Sloan’s estimate of present value is $41,854,051 as of 
January 1, 1927 

Additions to plant $319,259 and $663,800 and the Seekonk 
P.U.R.1928B. 
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Electric Company notes, ete., above mentioned, bring this total 
to $42,948,877 as of January 1, 1928. 

To this estimate there are added the items of $1,375,000 as 
discount on bonds, and the estimated amount of general expenses 


2 


$458,782, making a grand total of $44,762,659. From this total 
is deducted $360,500 representing the mortgage bonds of the 
Westerly and Narragansett Pier Companies outstanding, leaving 
$44,402,159, from which, if the $27,500,000 of bonds proposed 
is deducted, there remains a balance of $16,902,159 for common 
stock. 

A comparison of the estimates of Mr. Jackson and Mr. Sloan 
with the estimated cost as determined by the Commission is set 
forth in the following table: [Table omitted. ] 

We have heretofore expressed the opinion that present value 
should not constitute the basis for authorization of the issue of 
capital securities in a case of this nature. In a rate-making case 
a different situation would exist, and the amount of bonds and 
stock outstanding would constitute but one of numerous factors 
which would have to be considered in the determination of the 
fair value, or-rate base. 

The case was presented by the petitioner, however, upon the 
theory that present value should constitute the measure of ecap- 
italization, and the matter of present value was quite thoroughly 
presented in evidence. 

6] In the matter of land values, we believe that a proper 
application of cost of reproduction theory is a determination by 
appraisal of the value of each parcel in accordance with the 
market value of other land similarly situated in the same locality 
and enjoying similar public improvements, but without regard 
to the purposes for which the property is used. To this should 
be added the broker’s commission which usually obtains wher« 
such land is located, and an item of 1 per cent for other transfer 
costs, which we believe to be amply adequate for such costs under 
the testimony in this and other cases. The petitioner set up 
2.8 per cent as an estimate of other transfer costs. 

As to the remainder of the physical assets before overheads, 
after a careful examination of the evidence and exhibits, we feel 
inclined to adopt the figures of Mr. Sloan as to reproduction cost 
P.U.R.1928B. 
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and present condition, the latter figure amounting to $31,071,499 
as compared with Mr. Jackson’s estimate of $31,905,939, Mr. 
Sloan’s estimate being less by $854,440. 

(Petitioner’s Brief Appendix “A”.) 

In the matter of overheads it will appear from the following 
table that the claim of such values on the part of the petitioner, 
bases upon the estimates and exhibits presented by Mr. Jackson, 
is for an excess of 50.6 per cent over the value placed by him 
upon the physical plant. The estimate of Mr. Sloan for these 
items amounts to 34.7 per cent of the value which he placed upon 
the physical plant. 

If the expense incurred through discount on bonds and the 
general expenses incurred and to be incurred as estimated by 
the Commission are added, this percentage will be increased to 
10.5 per cent, which appears to us as fully compensating all of 
the overhead values that may be properly claimed in a proceed- 
ing of this nature. 

[Table showing comparison between estimates of physical 
assets and overheads omitted. ] 

This petition was filed with the Commission on the 13th day 
of June, A. D. 1927, a public hearing was held on the same 
on the 28th dav of June, A. D. 1927 and at the several adjourn- 
ments thereof, testimony of witnesses was presented and argu- 
ments of counsel were heard, and thereupon and upon considera- 
tion thereof, it appearing to the Commission (1) that notice has 
been given of the pendency of the said petition as required by 
order of the Commission heretofore entered; (2) that United 
Electric Power Company is, under the provisions of its charter, 
entitled to the approval of such securities as may be reasonably 
required for the purposes set forth in its petition; (3) that the 
amount of stock (425,926 shares) requested in said petition is 
excessive and should, therefore, be disallowed, and that the 
amount of bonds and stock hereinafter approved may be reason- 
ably issued for the purposes hereinafter provided. 

Now therefore, it is ordered that the approval of the Public 
Utilities Commission be and the same is hereby granted for the 
issue by United Electric Power Company of (a) first mortgage, 
50-vear, 5 per cent gold bonds, Series A, of United Electrie Pow- 
P.U.R.1928B. 
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er Company, to mature January 1, 1957. to the principal amount 


, eas sities . ‘ r ‘ 
of $27.500.000, and (b) 326.000 shares of its eapital stock to 


be issued at not less than par, in addition to the 892 shares al- 
ready issued for cash under the provisions of § 7 of an act en- 


titled ““An Act to Incorporate United Electric Power Company,” 
pass l by the general assembly of the state of Rhode Island at 
its January Session, A. D. 1926, and any amendments and addi- 
tions thereto, for the purpose of acquisition by United Electric 
Power Company of all the franchises and physical assets of the 
Narragansett Electric Lighting Company, together with all 
shares of stock of Rhode Island corporations owned by the Nar- 
ragansett Electric Lighting Company, and all working eapital, 
stores, and supplies, and also all other property, rights, claims, 

ul assets belonging to said company and used or useful in the 


operation of the business of said company in the state of Rhede 


Island, and to make payment of any notes to be given in part 
pavment of the purchase price therefor, or of any liabilities and 
obligations of the Narragansett Electrie Lighting Company 
which may be assumed by United Electric Power Company as 
part of said, purchase price. 

(nd it is further ordered that United Electric Power Com- 
pany shall file with this Commission a report setting forth the 
number of shares of stock issued by it pursuant to the authority 
of this order, and the disposition of the proceeds of the said 


bonds and said shares of stock. 





ARKANSAS SUPREME COURT, 


STATE 
v. 
JOHN W. HAYNES, Junior et al. 
(No. 24.] 
(— Ark. —, 300 S. W. 380.) 


Service — Automobiles — Designation of terminals — Stations. 


Whether the station at which passengers or freight are loaded 
} 


nd unloaded is inside or outside of the corporate limits of cities or 
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towns along a bus route is immaterial since the provisions of an act 
(Acts of 1927, p. 257, § 1) providing for the authorization of motor 
vehicles “between cities or towns” operate to designate only the termi- 
nals of the line or route to be authorized, p. 653. 
Certijicates of convenience and necessity — When required — Irregu- 
lar taxicab service. 
2. An occasional trip of a taxicab operator, usually operating with- 
in a certain city, beyond the limits of such a city in order to deliver 


passengers, does not bring him within the provision of an act placing 





the operation of motor carriage for hire between cities and towns within 
the regulatory jurisdiction of the Commission, p. 654. 

Certificates of convenience and necessity — When required — Sight- 
seeing busses. 

3. The operator of a sight-seeing bus in commencing his tour from 
a certain point and making a circuit of points of scenic interest with- 
out touching cities or towns, always terminating in the place of origin, 
does not thereby come within the provisions of an act (Acts of 1927, 
p- 257, § 1) providing for the regulation by the Railroad Commission 
of motor carriage between cities and towns, p. 654. 

Ceriijicates of convenience and necessity — When required — Golf 
links taxicab service. 

4. The operation of taxicabs from a hotel in a city to a goif course 
about three miles outside of the corporate limits thereof with no inter- 
vening cities or towns does not come within the provision of an act 
(Acts of 1927, p. 257, § 1) providing for the regulation by the Rail- 
road Commission of motor carriage between cities and towns, p. 654. 

[December 5, 1927.] 


Apprat by the state from a judgment of not guilty on indict- 
ments of two taxicab and one sight-seeing bus operators charging 
them with the violation of a statutory provision for the regula- 
tion of such motor transportation by the Railroad Commission ; 
judgment of lower court affirmed. 

Separate indictments were returned against John W. Haynes, 
Jr., Alf Shick, and Porter W. Austeel, charging them with a 
violation of the provisions of an act passed by the legislature of 
1927 placing commercial motor transportation under the Arkan- 
sas Railroad Commission under certain conditions. 

Under the agreed statement of facts, John W. Haynes, Jr., is 
the owner of a motor vehicle commonly called a taxicab, and 
occupies a stand on one of the streets in the city of Hot Springs, 
Garland county, Arkansas, under an ordinance passed by the city 
council. He has paid the state highway department for a li- 
cense for liis car, as required by statute, and has paid to the city 
P.U.R.1928B. 
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of Hot Springs the license fee provided by ordinance for oper- 
ating a taxicab upon the streets of said city. Haynes does a gen- 
eral taxicab business in said city, and also accepts passengers 
for hire to be delivered to points outside of the city limits of 
Hot Springs, but he does not operate his taxicab over a fixed 
route between different towns or points. 

According to the agreed statement of facts, Alfred Shick 
is the owner of a motor-propelled vehicle commonly known as a 
sight-seeing bus, and maintains a stand on one of the streets 
of the city of Hot Springs under the provisions of a city ordi- 
nance. He has paid the license fee to the state highway depart- 
ment required by statute, and has paid to the city of Hot 
Springs the license fee required by ordinance for operating said 
sight-seeing bus in said city. He carries passengers in his sight- 
seeing bus to points in and outside of said city, including Rem- 
mel Dam and certain springs which are specifically named. 
None of these places, however, are cities or towns, and, in mak- 
ing the sightseeing trip, the defendant does not pass through 
any city or town. He operates his bus over no regular cireuit 
on the highways of the state. 

According to the agreed statement of facts, Porter W. Austeel is 
the owner of a motor-propelled vehicle commonly known as a 
taxicab, and maintains a stand on one of the streets of the city 
of Hot Springs under an ordinance of said city. He has paid to 
the state highway department the license fee required by stat- 
ute, and also has paid the license fee required under the ordinance 
of the city of Hot Springs for operating his taxicab in said city. 
He does a general taxicab business in said city, and also operates 
a taxicab between the hotels of the city of Hot Springs and 
the Hot Springs Country Club, which is a distance of about 
three miles from said city. In going to and from the city of 
Hot Springs to the golf course at said country club he traverses 
no town or city, and the Hot Springs Country Club is not a 
town or city. 

In each case the circuit court was of the opinion that the pro- 
vision of the statute under which the indictments were returned 
had not been violated, and judgment was rendered accordingly. 
P.U.R.1928B. 
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From the judgments rendered, an appeal to this court has been 
duly prosecuted in each ease by the state. 

Appearances: H. W. Applegate, Attorney General, and Hal 
L. Norwood, Assistant Attorney General, for the state; A. T. 
Davies, of Hot Springs, for appellees. 


Hart, C.J.: (after stating the facts as above). [1] The three 
eases have been consolidated for the purposes of appeal, and in- 
volve the construction of Act 99, approved March 4, 1927. Acts 
of 1927, p. 257. Under § 1 of the act there is a proviso that 
the term “motor vehicles” or “motor-propelled vehicles,” as used 
in the act, shall only include a motor vehicle operating a service 
between cities or towns. The section, also, provides that the 
term “improved public highway,” wherever used in the act, 
means every improved public highway in the state which is, or 
may hereafter be, declared to be a part of the state highway svs- 
tem, or a county highway system or the streets of any city or 
town. The act contains fourteen sections, and provides that 
every corporation or person operating motor vehicles within 
the terms of the act shall procure a license therefor from the 
Arkansas Railroad Commission, and comply with the reason- 
able rules and regulations prescribed by said Commission. See- 
tion 8 makes it a misdemeanor to operate a motor vehicle as pro- 
vided in the act without first securing a permit from said Com- 
mission. Section 10 provides that no city or town shall impose 
any tax or license upon a motor vehicle carrier Hcensed under 
the provisions of the act. Other provisions of the act show 
that it was the intention of the framers of it to apply it to motor 
vehicles being operated over fixed routes, and as a common 
carricr of passengers or of freight. 

It will be noted that subdivision (d) of § 1 contains the fol- 
lowing: 

“Provided, the terms ‘motor vehicle’ or ‘motor-propelled vehi- 
cles’ as used in this act shall only include a motor vehicle op- 
erating a service between cities or towns.” 

Other provisions of the act show that the motor vehicles com- 
ing within its terms are common carriers which operate over 2 
fixed route. 

P.U.R.1928B. 
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We are of the opinion that the term “between cities or towns” 
is used to designate the termini of the line or route, and it 
would not make any difference whether the station at which 
passengers or freight are loaded and unloaded were within the 
corporate limits or just outside the corporate limits of the cities 
or towns which are the termini of the route. 

In Murray v. Menefee, 20 Ark. 561, the court had under con- 
sideration a statute relative to locating ferries in or near cities or 
towns where the public convenience may require it. The court 
said that in this country there seems to be no precise legal defini- 
tion of the term “town,” and that it was used in the statute in its 
popular sense. In that case, the place claimed to be a town had 
a business house, dwelling houses for two families, and the pop- 
ulation of the two families embraced six persons. The court said 
to call the place a town in any sense would be an obvious mis- 
application of the term. Again, in Clements v. Crawford Coun- 
ty Bank, 64 Ark. 7, 40 S. W. 132, 62 Am. St. Rep. 149, the 


court had under consideration what constituted a town or village 
within the meaning of our Constitution relating to homesteads, 
and again approved the definition of the word as used in its 


popular sense in the first case sia Hence it may be said that 
the word “town” as used in the statute is to be considered in 
its popular sense as an aggregation of houses so near one another 
that the inhabitants may fairly be said to dwell together. 3S Cye 
996. 

The word “city” in the United States denotes a large town, 
ind is a municipal corporation charged with certain specified 
duties of government within its territorial limits. 11 C. J. 
7387; and Ford v. Delta & Pine Land Co. 164 U. S. 662, 41 
L. ed. 590, 17 Sup. Ct. Rep. 230. 

2-4] We think that the framers of the statute in question 
used the words “city” and “town” in the popular sense as above 
stated, and only meant to place within the jurisdiction of the 
Arkansas Railroad Commission common carriers operating motor 
vehieles over a fixe d route between eities and towns. The cities 
r towns are required to be the termini of the route. Stations 


might be established within, or reasonable distance without. the 


limits of said cities or towns for the purpose of receiving and 


P.U.R.1928B. 
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discharging passengers or loading and unloading freight. Under 
the agreed statement of facts, none of the defendants came under 
the provisions of the act. 

Haynes was operating a taxicab in the city of Hot Springs, 
and the mere fact that he went outside of the city on certain 
occasions to deliver passengers did not bring him within the pro- 
visions of the act in question. 

The agreed statement of facts shows that Shick operated a sight- 
secing bus, commencing its journey in the city of Hot Springs 
and going to Remmel Dam and certain springs near and returning 
to the city of Hot Springs. In making the sight-seeing trip, the 
bus did not go through any city or town. Consequently the 
cperator did not come within the provisions of the statute. 

Under the agreed statement of facts, Austeel operated a taxi- 
cab service from the hotels in the city of Hot Springs to the Hot 
Springs Country Club or golf course, which was about three 
miles from the city limits. In going to and from the city of the 

lf course, he did not go through any city or town. He only 
went to and from the hotels in the city to the golf course when 
passengers desired such service. 

The defendants all complied with the ordinance of the city of 
Hot Springs regulating the operation of taxicabs, and we are 
of the opinion that, under the facts stated, the defendants were 
not operating motor vehicles as prescribed in the act, and that 
the cireuit court properly held that the Arkansas Railroad Com- 
mission had no jurisdiction over them. 

It follows that the judgment in each ease will be affirmed. 





CALIFORNIA RAILROAD COMMISSION, 


VALLEJO ELECTRIC LIGHT & POWER COMPANY 
v. 
GREAT WESTERN POWER COMPANY OF CALIFOR- 
NIA. 
[Decision No. 18861, Case No. 2371.] 
Monopoly and competition — Electric utility — Territorial limits — 
Structures served as unit, 


Where a structure or group of structures which might reasonably 
P.U.R.1928B. 








656 CALIFORNIA RAILROAD COMMISSION, 


be considered as requiring one complete service such as a toll house 
which is a necessary adjunct to a bridge, are so located as to lie across 
a territorial boundary of two competitive utilities, the consumer should 


be permitted to take service from either side of such boundary line. 


[September 30, 1927.] 

CompLarnt by one electric utility against another for alleged 
illegal territorial invasion; complaint dismissed. 

Appearances: Devlin and Brookman, by Frank R. Devlin, 
for the complainant; Chatfee E. Hall, for the defendant. 


Louttit, Commissioner: Vallejo Electric Light & Power 
Company, complainant, asks the Commission to make its order 
directing Great Western Power Company of California to cease 
and desist from rendering electrie service to the toll house used 
in connection with the operation of Carquinez bridge owned and 
operated by the American Toll Bridge Company. 

A hearing in this matter was held at San Francisco on Au- 
eust 18, 1927. 

This Commission has heretofore established the territorial 
limits within which Vallejo Electrie Light & Power Company 


y serve and has limited the extent to which Great Western 


na 


> 
A 


ower Company of California may serve within said territorial 
limits. One of the boundaries of the territory of Vallejo Com- 
pany is along the channel of Carquinez straits across which the 
Carquinez bridge has recently been built. It is of record that 
the Vallejo Company is alone authorized to serve in the imme- 
diate vicinity of the north abutment of Carquinez bridge, and 
that it is without authority to serve in the vicinity of the south 
abutment of said bridge. No question has been raised as to the 
right of Great Western Power Company to serve in the vicinity 
of the south abutment of Carquinez bridge, and for the purpose 
of this proceeding it may be assumed that Great Western Power 
Company has such right. 

The toll house, service to which is under dispute in this pro- 
ceeding, is located approximately 200 feet north of said north 
abutment, both toll house and Carquinez bridge being the prop- 
erty of American Toll Bridge Company. 

Although service to the bridge proper is not made an issue in 


this proceeding, complainant’s position is that defendant has no 


P.U.R.1928B. 
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right to render any service used on that portion of the bridge 
situate within the boundary line of the Vallejo Company. The 
boundary line need not here be defined, it being clearly evident 
that a portion of the bridge structure lies within the territorial 
limits established for the Vallejo Company, and outside of the 
area in which Great Western Power Company may serve. 

It appears that American Toll Bridge Company owns its own 
circuit for distributing electric energy at both ends of and along 
said bridge, and that service might accordingly be taken with 
equal facility either from Great Western Power Company or 
from Vallejo Electrie Light & Power Company. The bridge 
company has elected to deal with Great Western Power Com- 
pany, receiving energy at a metering point located near the south 
abutment of the bridge. A portion of such energy so delivered 
after being transferred over the bridge company’s own lines is 
used at the toll house. It is this service that Vallejo Electric 
Light & Power Company protests, although the bridge company’s 
electric facilities lie wholly upon their own property. 

As I see this matter the toll house is a necessary adjunct to 
the bridge, and electric service to the toll house and to the bridge 
proper may reasonably be considered as one complete service if 
the consumer so desires. Where a structure, or a group of struc- 
tures which may reasonably be considered as requiring one com- 
plete service, are so located as to lie across a territorial boundary 
established by this Commission, the consumer should be permit- 
ted to take service from either side of such boundary line. The 
conditions to which this conclusion applies are to be carefully 
distinguished from an instance where the consumer might build 
his electric facilities over a boundary line established by the 
Commission to defeat the purpose for which such boundary was 


established. 


Note.—Monopoly and competition, 
I. Possibility of lower rates, 657. 
Il. Inadequacy of existing service, G58. 
III. Competition by transportation companies, 659, 
iV. Restrictions and conditions, 660. 


I. Possibility of lower rates. 


In Re Hall, Application No. 657, Decision No. 1449, Oct. 13, 


P.U.R.1928B. 42 
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1927, the only ground adduced by the applicant for a certificate to 
yperate a motor carrier was that competition thereby afforded to ex- 
isting utilities would benefit the public by lowering rates. The Col- 
orado Commission, in refusing the certificate, stated: “Up to the 


ithoriz 


present time the Commission has never issued a certificate auth 


ing a duplication of motor vehicle operation over a given route un- 
less it appeared that the service already rendered was not adequate, 


that there was no ruinous competition or that the second applicant 


could, while operating on a sound business-like basis, afford trans- 
portation at cheaper rates than those already in effect. There has 


t 
been no complaint to date as to the rates now being charged on the 
routes over which the applicant desires to serve. Moreover, the Com- 


mission stands ready at any time the unreasonableness of the rates 
f any carrier are questioned, to determine their reasonableness and 


0 
i 


to order them reduced if they are shown to be unreasonable.” 
The Minnesota Commission, in Re Ravmond, A. T. C. Order No. 


210, Jan. 12, 1928, in granting a certificate of convenience and 
necessity to operators of a motor carriage service in territory already 
d by an existing rail carrier was of the opinion that adequate 
service alone did not justify the refusal to authorize additional 
rators in the territory where there was indisputable evidence that 
points therein were discriminatory and that 


the free flow of trade to and from the community affected was ham- 


pered. The proposed rates of the carriers were considered only to 
the extent of relieving from such discrimination. The Commission 


stated: “This showing of public convenience and necessity bv appli- 


cant based largely upon a more equitable rate cannot be overcome 
by the rail carrier’s showing of a service admittedly adequate in 
schedules and equipment.” 


II. Inadequacy of existing service. 


A boat company will not be granted a certificate to cover the opera- 


tion of vessels on specified waters so as to authorize it to transport 


the employees and property of a lumber company between certain 
points, where the best common carrier service can be given by an 
existing company operating between the same points and serving all 
the public, there not being suflicient traffic for both companies. Re 


Cousins Launch & Lighter Co. (Cal.) Decision No. 17978, Applica- 
n No. 13282, Feb. 8, 1927. 
The Missouri Commission, in Re Hatfield, Case No. 5439, Jan. 5, 
1928, in approving an application for a certificate of publie conven- 
nee and ne essity to operate as a motor carrier, over a route already 
ved in part by an existing motor vehicle operator, found that it 
was not certain that the latter could take care of all the service over 
; 


the route served and that the emergency equipment used by him, a 
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touring car, was not calculated to transport passengers in comfort 
and safety through the winter months and in inclement weather, 
whereas the applicant had ample facilities to take care of such trans- 
portation needs. 

The South Dakota Board of Railroad Commissioners, in Re Gray, 
Order No. 1728-A, Dee. 12, 1927, approved the application for a 
certificate of convenience and necessity to operate as a carrier in the 
transportation of property between two points already served by a 
railroad carrier upon proof that the freight service was inadequate 
because of the loss of time in securing shipments and the number 
of handlings each shipment required, as well as the lack of refrigera- 
tion and heated car facilities. The express service, on the other hand, 
exacted rates which were materially higher than the freight rate and 
more than the proposed truck rate. 


III. Competition by transportation companies. 


In Re Vozza, Application Nos. 907, 978, Decision No. 1546, Jan. 
f, 1928, the Colorado Commission granted an application for a cer- 
tificate to do a taxi business within the state, with the following 
qualifying remarks: “The Commission feels now, as it has in the 
past, that operators doing a taxi business should not be permitted 
to injuriously affect the regular operations over fixed routes which 
are necessary for the public convenience and necessity. It believes, 
therefore, that in those cases where certificates are authorized which 
permit operations to and between points where there is regular serv- 
ice, whether by motor carrier or rail, over fixed routes, the taxi rates 
should be made a part of the certificates. The Commission is fur- 
ther of the opinion that in cases like these only actual experience can 
determine whether or not the taxi operations are unduly interfering 
with regular operations, and that, therefore, jurisdiction over the ap- 
plication of Pete Govich should be retained in order in the future 
to make such other and further orders as the public convenience and 
necessity requires.” 

In Re Duluth, 8. 8. & A. R. Co. D-2250, Oct. 7, 1927, the Michi- 
gan Commission approved the suspension of reduced rates on haul- 
ing lumber in a certain territory where such reduction was made 
with the special purpose of attracting rapidly developing industrial 
patronage and to meet water competition thereby. The record show- 
ing that the prospective increase in patronage had failed to materi- 
alize, the Commission stated: “We believe that the controlling fac- 
tor which was considered when the 20 cent rate was established was 
water competition. It has been the practice of carriers to meet water 
competition in many instances and such practice has been recognized 
as being justified where reasonable precaution and proper considera- 
tion is given so as not to place a burden upon other kinds of traffic. 


P.U.R.1928B. 
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The extent to which carriers meet water competition is a concession 
which this Commission cannot require of carriers.” 

A certificate of convenience and necessity to operate a motor util- 
itv over territory already adequately served by existing railroad car- 
rier was refused by the Missouri Public Service Commission, in Re 
Bu ton-Mexico Bus Line, ( ase No. DGD, Lec. 14, 1927. 

In Norfolk & W. R. Co. v. Public Utilities Commission, No. 20288. 
lito St. —, 158 N. E. 92, Mav 11, 1927, the supreme court of 


I 
} 


Ohio decided that the grant of a certificate of convenience and ne- 
essity to a motor utility by a State Commission was proper and 
ustified where the protesting railroad by its own showing disclosed 


} ; 1 . “. 1 
the fact that its route between points directly connected by the pro- 


‘ 
posed motor route, was in the shape of two sides of a triangle, re- 
I 


ring change and connections of doubtful convenience enroute 
Che court also pointed out that the protesting carrier did not at- 
tempt to prove any substantial loss of patronage resulting from th 
proposed ope rations. 


The Department of Public Works of Washington, in granting a 


ertificate of convenience and necessity to a motor utility to operate 
over a field already served by an existing railroad, pointed out th 
lvantages to public convenience that motor transportation would 
vield in the particular territory in question (which was a valley hav- 
ng numerous towns) since, under existing service any one arriving 


in any of the towns would have to remain over night. there bei 





sufficient time between the arrival of the down train and the de- 
parture of the up valley train to allow for the transaction of any 
business. It was further pointed out that mail service was unsatis 

tory going out after business hours and necessarily causing a de- 
lay of twenty-four hours on business letters. On the other hand th 
Department said that the proposed schedule would be just the op- 
posite of the train schedule going up in the morning and down in 
the evening, and would supplement the service of the railroad in a 
satisfactory manner. The Denartment stated that motor service had 


certain advantages over the railroad, such as flexibility of scl 


edules 


and the ability to stop in front of hotels and dwellings along the 
road whereas the railroad stations were often as much as a mile from 
the central parts of the town and even further from the roadside 
dwellings of farmers. Re Washington Motor Coach Co. D-103, 
D-128, Order No. 2176, Nov. 21, 1927. 


IV. Restrictions and conditions, 


The Pennsylvania Commission, in Re Fishel, Application Docket 
No. 17,600, Jan. 16, 1928, denied an application for a certificate of 
convenience and necessity for motor carriage operation where the tes- 
timony of the applicant to establish that existing railroad facilities 
’.U.R.1928B. 
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were inadequate and inconvenient was based almost exclusively on 
the fact that the railroad company did not furnish door-to-door serv- 
ice. The proposed operations were to be unrestricted as to the kind 
or character of merchandise carried. The Commission said: “In the 
opinion of the Commission the granting of such rights and privi- 
leges would create a destructive and dangerous competitive condi- 
tion which would not be to the best interests of the merchants and 
industries of Hanover.” 

In allowing bus substitution over an unprofitable route of a street 
railway company, the Utah Commission in Re Utah Light & Trac- 
tion Co. Cases Nos. 979, 981, Oct. 15, 1927, refused to order the 
applicant to route its busses into the heart of the city, in order to 
avoid competition and loss of patronage on its other traction lines 
in that vicinity. 

The Department of Public Works of Washington granted a motor 
utility a certificate of convenience and necessity to operate between 
two cities, with a limitation prohibiting the furnishing of any local 
service, in view of the operations of another motor utility already 
doing local business in that territory. The Department thought that 
the effect of such limitation would not take from the local company 
any business that it was receiving. The Department further stated: 
“Connected service by two independent operators is always unsatis- 
factory to the public. The operators usually have divergent inter- 
ests. The inconvenience of transferring one’s self and one’s baggage 
from one car to another is ofttimes sufficient to divert patronage to 
some other transportation system.” Re Washington Motor Coach Co. 
D-119, D-150, D-86, Order No. 2177, Nov. 21, 1927. 





CALIFORNIA RAILROAD COMMISSION, 


RE MARIN LUMBER & SUPPLY COMPANY. 
[Decision No. 18944, Case No. 2386.] 


Public utilities — Acts rendering private companies public utilities 
— Water, 

1. A water system originally installed for the purpose of supply- 
ing water to a sawmill was declared to be a public utility where for 
forty years the water had been dedicated to public use and sold for 
compensation to alt applicants for service within the service area of 
the system, p. 665. 

Service — Duty to serve — Acquisition of water utility by foreclosure. 

2. A company which, by means of a foreclosure sale, becomes pos- 
sessed of a public utility water system must continue to render service 

P.U.R.1928B. 
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unless and until authorized to discontinue, since purported transfers 
of property devoted to public use are void when not authorized by the 


Commission, p. 669. 
Public utilities — Change of status — Commission powers — Filing 
of rates. 


4 } 


3. A water system operated for forty years by an industry, the 


rates for which, however, were not filed with the Commission until 

recent years, was lield to be so impressed with public utility obligations 

and liabilities from the beginning of the dedication of its water to 

publie use that its status since the establishment of the Commission 

ld not be terminated without the authority of the latter, p. 671. 

Public utilities — Change of status — Refusal of compensation — 
Waier utility. 

4. The refusal of a water system, operated by an industry, to ac- 

cept payment for utility service after taking such compensation for 

forty vears from consumers which it served, does not change its status 

to that of a private company nor relieve it of its obligation to render 


publie service, p. 671. 
[October 25, 1927.] 


INVESTIGATION on Commission’s motion to inquire into the al- 
leged refusal of water service to domestie patrons of a system op- 
erated by a lumber industry ; service ordered to be re-established 
and improved. 

Louttit, Commissioner: This is an investigation on the Com- 
mission’s own motion to inquire into the reasons for the failure 
of Marin Lumber & Supply Company, a corporation, to continue 
to render proper and adequate water service from the water 
svstem owned by it and used for the purpose of supplving 
water to certain consumers in and in the vicinity of the town 
f Dunean’s Mills, or Dunean Mills as it is also called, in Sonoma 
county, California. 

In January of this vear, informal complaints were made to 
this Commission to the effect that Marin Lumber & Supply 
Company, owner of the water svstem serving the town of Dun- 
can’s Mills, had alle wed the system to become so run down and 
ut of repair that it was practically impossible to obtain an 
adequate or continuous supply of water and that all requests 
made upon the company to make the necessary repairs had met 

1; 


with complete refusal. Upon taking this matter up informally 
ith Marin Lumber & Supply Company, Philip R. Thaver. 


pacity of president of said company, denied that the system 
U.R.1928B 





XUM 








RE MARIN LUMBER & SUPPLY CO. 663 


was operated as a publie utility and flatly refused to expend any 


time or money whatsoever in placing the system in a proper op- 
erating condition. All informal negotiations on the part of this 
Commission with the company having resulted in failure to ob 
tain the improvement of conditions complained of, on the 15th 
day of July, 1927, the Commission, on its own motion, in- 
stituted an investigation into the affairs of Marin Lumber & 
Supply Company to determine the status of the water service 
heretofore rendered by it and its predecessors in interest and the 
reasons, if any, for the failure of said company to continue the 
service to the public and to determine by order the nature of 
the duties and the extent of the obligations of said company 
to continue its public utility obligations and liabilities in the 
furnishing of water to consumers in the town of Dunean’s Mills. 

A public hearing in this matter was held in Dunean’s Mills 
on Tuesday, August 30, 1927, after all interested parties had 
been duly notitied and given an opportunity to appear and be 
heard. 

The record herein discloses that a copy of the Commission’s 
order instituting this investigation and containing a notice of this 
hearing was served upon Marin Lumber & Supply Company, a 
corporation, at its offices, 215 Market street, San Francisco, Cali- 
fornia, by registered mail, and that acknowledgment of the re- 
ceipt of such service on the part of Marin Lumber & Supply Com- 
pany was made by Philip Rh. Thayer, president, in a letter to 
the Commission under date of August 19, 1927, which reads 
in part as follows: 

The Marin Lumber & Supply Company is not operating a 
water system and has no intention of doing so. The company 
came into possession of certain lands in and near Duncan Mills, 
Sonoma county, by foreclosure of a mortgage. The company has 
taken over no public utility by purchase or otherwise. The water 
on its own property is for its own needs. 

The writer will be unable to attend the hearing scheduled for 
August 30th, as he will be in the east at the time. The com- 
pany will, therefore, have no representative at the hearing. 

As forecast by the above letter, no one appeared at the hear- 
ing for or in behalf of Marin Lumber & Supply Company. 
P.U.R.1928B. 
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From the documentary evidence, it appears that certain prop- 
erty in and about the present town of Duncan’s Mills was ac- 
quired in the early seventies by Alexander Duncan and Samuel 
M. Dunean, Jr. Thereafter, on February 3, 1877, said Alexan- 
der Dunean, Samuel M. Dunean, Jr., and John F. PBixbee, to- 
wether with certain other associates, formed and organized the 
Dunean’s Mills Land & Lumber Company, a corporation, the arti- 
cles of incorporation of which were filed in the office of the ecoun- 
ty clerk of the city and county of San Francisco, state of Cali- 
fornia, on the sixth day of February, 1877, and filed in the of- 
fice of the secretary of state of the state of California on the 
ith day of February, 1877. Dunean’s Mills Land & Lumber 
Company applied for authority to change its corporate name to 
Marin Lumber & Supply Company, which was granted by a 
decree of the superior court of the state of California, city and 
county of San Francisco, endorsed and filed January 29, 1918. 
The corporate existence of Marin Lumber & Supply Company 
was extended for a period of fifty years from and after the 15th 
day of January, 1927, a certificate of the proceedings thereof 
having been filed on the 5th day of February, 1927, in the of- 
fice of the county clerk of Sonoma county and filed in the oftice 
of the secretary of state of the state of California on the 3rd 
day of February, 1927. 

According to the testimony, logging and milling operations had 
been conducted by, or on the property of, the Dunean’s Mills 
Land & Lumber Company for a great many years and by various 
individuals, firms, or corporations until about four years ago, 
at which time the mill was burned. Since then no further logging 
or milling operations have been conducted on these properties. 
lor a great many years, the mill was operated by the Dunean’s 
Mills Land & Lumber Company; other interests acquired the 
properties by purchase, or by lease, or otherwise operated and 
were in control thereof at various times. On the 18th day of 
January, 1921, W. D. Mitchell and S. A. Mitchell by indenture 
recorded in the office of the county recorder of Sonoma county 
April 5, 1921, purchased these properties from Marin Lumber 
& Supply Company and the said Mitchells, together with other 
associates, formed a corporation under the laws of the state of 
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elaware known as Mitehell & Virden Lumber Company for 
Del ] Mitehell & Vird I ] ( pany f 


3 


and milling industries 


I 


the purpose of continuing the loggin 
and otherwise developing the properties. The original and the 
amended articles of incorporation of this company were filed 
with the secretary of state of the state of Delaware on the 24th 
dav of Oetober and the 13th dav of November, 1922, respectively, 
and were filed in the office of the secretary of state of the state 
of California on the 29th day of November, 1922. 

It further appears from the record that in negotiating for the 
purchase of the mill and other properties of Marin Lumber & 
Supply Company, W. D. Mitchell, and S. A. Mitchell, on the 
Isth of January, 1921, mortgaged the said properties to Marin 
Lumber & Supply Company. Thereafter, said Marin Lumber 
& Supply Company regained ownership, control, and possession 
of the above properties by a foreclosure sale under, and by virtue 
of, judgment and a decree of the superior court of the county of 
Sonoma, entered Oetober 1, 1925, and Commissioner’s sale un- 
der date of November 16, 1926, and has been ever since and is 
now in control and possession of said properties. 

[1] The evidence in this proceeding also establishes the fact 


. that the water system involved in this proceeding was originally 


installed for the purpose of supplying the water necessary for 
the operation of the sawmill and other activities, together with 
the supplying of water for domestic and other purposes to em- 
ployees of the mill and residents of the town of Dunean’s Mills, 
and that water has been so supplied by this water system for a 
long period of years. The water for this system originally was 
and still is obtained from a small stream fed by a spring at a 
point about three miles north of Dunean’s Mills and located on 
lands belonging to Marin Lumber & Supply Company. The 
water is diverted through a timber flume about 6 inches by 12 
inches in section, and approximately one hundred feet in length, 
flowing into a wood-stave storage tank of about thirteen hundred 
gallons capacity. A transmission line, mainly 54-inch easing, 
carries this water approximately three miles and delivers it 
into two tanks of about eighteen thousand gallons capacity each, 
situated at the northern edge of the town. From these latter 
two tanks distribution is made to about twenty-two consumers, 
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including the Northwestern Pacifie Railroad Company, which 


uses the water for station and engine purposes. No definite 
information is available as to the exact date of the installation 
of the tanks and pipe lines. However, from the testimony, it is 
certain that practically all of the present equipment, including 
most of the pipe lines, has been in place for well over thirty 
vears and a portion of the plant has undoubtedly been in service 

r a considerably greater period. 

Marin Lumber & Supply Company supplies water to twelve 


consumers living in eottages which it owns, the water charges 


heing ineluded in the rent eollected therefor. There are eight 
ther consumers not occupying houses or buildings owned by the 
‘ompany but who for a great Many years last past have been 


charged and have paid a monthly water rate to this company and 
or its predecessors in interest up to and ineluding the month 
December, 1926. In addition to these, the Northwestern 
Pacifie Railroad Company, formerly the North Pacifie Coast 
Railroad, for many years has received and now receives water 
ice for the use at its station and for two engine tanks, 
one located in Dunean’s Mills and the other on the Cazadero 
branch line near Fraser. There are no private wells in the vi 
cinity furnishing a potable water supply and no water system 
other than a private supply furnishing water to the properties of 
the Morrell Ranch situated adjacent to the town. 
The evidence shows that since January, 1927, Marin Lumber 
& Supply Company has refused to accept payment for water 
service and has wholly failed to repair and maintain the pipe 
lines, storage tanks, and connecting facilities, with the result 
that since that time the water supply has been intermittent and 
interrupted for long periods of time and, in general, the supply 
has been wholly undependable. The refusal of Marin Lumber 
& Supply Company to make the required improvements has 
made it necessary for the various consumers to patch up the 
system themselves in order to maintain a sufficient supply of 
water for household and sanitary purposes. The testimony of 
EK. S. Hall, appearing for and in behalf of the Northwestern 
Pacifie Railroad Company, shows that this company has been 
compelled to send its own crew of men over this water system 
P.U.R.1928B. 
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at various times during this year in order to obtain a sufficient 
supply of water for the use of the station and its employees living 
in the town of Dunean’s Mills. The railroad company has also 
been forced to secure water for engine purposes at other points 
by reason of the fact that many times the water supply was in- 
sufficient for domestic requirements, thereby leaving no water 
available for engine use. The testimony further indicates that, 
although the entire system needs renewal and replacement, the 
tanks, intake, and pipe lines can be put in such condition as to 
render a reasonable service for at least two more years by the 
expenditure of a sum of money not in excess of $300. 

In view of the attitude of Marin Lumber & Supply Company 
that it is not now delivering or selling water to anyone as a public 
utility and that it has at no time ever engaged in such a business, 
it may be well to discuss in some detail the evidence presented by 
the record as to the sale and distribution of water by various 
owners and operators of this system. 

For a great number of years, the Dunecan’s Mills Land & 
Lumber Company supplied water service to the Northwestern 
Pacifie Railroad Company or its predecessor in interest, the 
North Pacifie Coast Railroad Company, at Dunean’s Mills for 
use in the station and for engine purposes. This service has been 
charged for at the rate of $15 per month and payment has been 
made therefor and entered into the books by vouchers of the 
Northwestern Pacific Railroad Company. This service has been 
rendered continuously and without interruption throughout the 
succession of various ownerships and managements of the mill 
and other properties now belonging to Marin Lumber & Supply 
Company. General service to the community has been so de- 
livered during the period in which the Mitchell & Virden Lum- 
ber Company operated the properties, during most of the time the 
said properties were owned or controlled by the Dunean’s Mills 
Land & Lumber Company and, since regaining control and pos- 
session, Marin Lumber & Supply Company has also delivered 
water to the consumers for which it has accepted payment up to 
and ineluding the month of December, 1926. 

Mrs. M. (Modesta) DeCarley, who has been a resident of th: 
town of Dunean’s Mills for over forty vears, testified that she 
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owns property in the said town which was acquired from Alex- 
ander Dunean and Ann Jane Duncan, his wife, by her husband, 
J. B. DeCarley, now deceased, on the Sth day of August, 1896, 
and duly recorded August 15, 1896, in the office of the county re- 
corder of Sonoma county, and was acquired by her upon the pro- 
bate and distribution of the estate of her husband through a court 
decree of the superior court of Sonoma county, dated June 4, 
1900; that this property has never at any time been owned or 
controlled by the Dunean’s Mills Land & Lumber Company 
or any of its suecessors in interest: that she is now operating 

general merchandise store on a part of said property and 
occupying a residence located on another part thereof; that for 
the past thirty vears she has received water from the water 
system now owned by Marin Lumber & Supply Company and 
las been charged for such service and has paid for same up to 
and including the month of December, 1926. It furthermore 
appears that water service has been rendered to her property 
through and by means of this water svstem continuously during 
this period. 

Victor Pedroia, a resident of Dunean’s Mills for sixteen vears 
last past, testified that he has been a customer of this water 
utility for the last fourteen vears, receiving water for use at 
his residence, slaughterhouse, and livery stable during the entire 
period; that none of the property served belongs to Marin 
Lumber & Supply Company or any of its predecessors in in- 
terest, and, in so far as his knowledge goes, has never at any 
time been owned or controlled by it or any of its predecessors 
in interest. The rate charged for this service has been $3.50 
per month. 

Mrs. W. F. Wiley’s testimony shows that she has been a resi- 
dent of Duncan’s Mills for more than fourteen vears; that she 
lives on property not owned or controlled by Marin Lumber 
& Supply Company and has received and paid for water fur- 
rished by this system to this property during the entire four- 
teen vears. 

The testimony of S. R. Havden, a resident of Dunean’s 
Mills for fifteen vears last past, and also the testimony of Harry 
McLaren, a resident of the same town for well over thirty years, 
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is to the effect that water has been served by the Duncan’s 
Mills Land & Lumber Company and its successors in interest 
without interruption to any and all applicants for such service 
and that it has always been customary and the practice of the 
operators of the said mill properties to make a charge and 
collect for the water supply from this system to those consumers 
not occupying houses owned by the company, firm, or individ- 
ual then operating the properties; that water service has never 
been refused to anyone requesting the same, irrespective of 
whether or not such request came from a person living in a com- 
pany house and working for the company or from a person 
living on private property and engaged in private enterprise. 

The testimony of Joe Acquistapace, a resident of Dunean’s 
Mills and a former employee for a great many years of the 
Dunean’s Mills Land & Lumber Company and its successors in 
interest, is to the effect that within his own knowledge water 
has been supplied to the entire community from this system con- 
tinuously for at least forty years. 

[2] At the request of the Commission, rates charged for serv- 
ice rendered to consumers by means of this system were filed 
with the Commission on April 6, 1921. This occurred during 
the period the properties involved herein were operated by 
Mitehell & Virden Lumber Company and the rates were filed 
under the name of Dunean’s Mills Water Company, signed by 
W. P. McFaul, manager. According to the evidence, said Me- 
Kaul was associated with the Mitchell and Virden interests and 
the name given the water system was merely a fictitious name, 
apparently arbitrarily chosen to segregate the water operations 
from the other activities of the lumber company. 

During the latter period of the régime of the Mitchell & Vir- 
den Lumber Company, Silvio DeCarley was appointed as its 
agent in looking after and operating the water system, col- 
lecting rents from the said company’s houses and other of its 
properties, and collecting bills for water service. Since Marin 
Lumber & Supply Company regained control and possession 
of the mill and other properties under foreclosure proceedings 
referred to above, said DeCarley has remained in the capacity of 
collector of rents and water bills for the present owner, and, 
P.U.R.1928B. 
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though still receiving rents paid by tenants of the company’s 
roperties, has been notified by said company to collect no 


more bills for water service after bills rendered for the month of 
December, 1926. None of tle monevs collected for water service 


and paid to Marin Lumber & Supply Company by DeCarley 


a ‘ : ‘ 7 a 
since said company regained control and possession of its proper- 
es have | returned to anv ot the consumers. 


\t no time during the operation of this water svstem have 
ts owners, operators, agents, or representatives ever 
pplied to this Commission or been granted authority to increase 
e rates charged for service or to encumber, sell, or transfer 
said water svstem or any part thereof, or to abandon or discon- 


tinue its public utility obligations and liabilities. 
] 


The evidence, both oral and documentary, presented in this 
“use establishes to the satisfaction of this Commission that the 


owner of the water system supplying water to the consumers in 
nd in the vieinity of Dunean’s Mills is the Marin Lumber 
& Supply Company: that, except as to those portions of the pipe 


‘ : ; : 
fhwavs, streets, or allevs, the entire 


. 
es located on public hig a 
intake, collection. storage, and distribution facilities are located 


lands belonging to said company; that for a period of at 
east forty vears last past the waters of this system have been 
dedicated to the public use without interruption, except possibly 

to fluctuation of flow or accident; that water has been sold 
for compensation to all applicants for service whether or not 

d applicants have been residing in houses owned by Marin 
Lumber & Supply Company or its predecessors in interest; that 
no water service has ever been refused to anyone residing in or 
in the vicinitv of Dunean’s Mills and within the service area 
of this svstem who has requ¢ sted Same; that the service has been 
hout the above period up TO al d 
t 


neluding the month of December, 1926; that the several pur- 


ported transfers of the property thus devoted to public service 
ere void because never authorized by this Commission; and 
that the defendant, as successor to the Dunean’s Mills Land & 
Lumber Company, is now in possession of this system, and must 
continue to render this service unless and until authorized to 
discontinue the same by this Commission. 
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[8, 4] There can be no other conclusion than that the waters 
of this system were originally dedicated to the public use by the 
Dunean’s Mills Land & Lumber Company and that such dedica- 
tion has continued unimpaired throughout a suecession of vari- 
ous operators to and including the present owner, Marin Lum- 
ber & Supply Company. 

Although the rates of this water system were not filed with 
this Commission until the 6th day of April, 1921, nevertheless, 
the public utility obligations and liabilities had impressed and 
attached themselves to this water system from the beginning of 
the dedication of the waters thereof to public use and were not 
at any time terminated in any legal manner by any of the suc- 
cessive owners or operators of this system, and, since the establish- 
ment of this Commission, could not have been so terminated 
without its authority, which has never been granted. It is, 
therefore, apparent that Marin Lumber & Supply Company has 
not properly fulfilled its duties and obligations to the publie as an 
operator of a publie utility water system by reason of its failure 
to maintain properly its water system and its failure to provide 
an adequate and sufficient water supply to its consumers. This 
corporation may not now arbitrarily discontinue the service to the 
public, and Marin Lumber & Supply Company will, therefore, 
be required to take immediate steps toward placing its water 
svstem in suitable operating condition, and will be required to 
render continuous and adequate service to all of its public utility 
consumers. 

The evidence in this matter shows that this company has 
failed to maintain a proper structure to insure diversion of 
water from the stream into the intake flume; that said flume 
or trough used to transmit water from the stream into the col- 
lecting tank has rotted away to such an extent that it can not 
carry sufficient water to meet the system’s demands; that the 
collecting tank and the two distribution storage tanks, together 
with their supporting structures, are in such a state of disrepair 
as to be incapable of proper functioning without immediate at- 
tention; that one of the storage tanks already has fallen down 
throngh lack of proper maintenance and that the transmission 
and distribution mains are badly rusted and leaking in many 
places. 

P.U.R.1928B. 
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RE PACIFIC GAS AND ELECTRIC COMPAN 
[Decision No. 18977, Application No. 13745.] 
Certificates of convenience and necessity — Prior illegal operation — 
Necessity for continued service. 

A certificate for the operation of a gas utility should not be denied 
on the ground that a private company in taking over a gas system 
previously constructed and operated by a municipality has functioned 
without authority for an unavoidable interim between the change of 
management and the subsequent formal grant of Commission permis- 
sion, because of the indispensable public need for the continuity of serv- 


ice, 
[November 1, 1927.] 


Arprication of a gas and electric utility for a certificate of 
convenience and necessity to exercise franchise rights in the dis- 
tribution of gas; certificate granted. 

Appearances: C. P. Cutten and R. W. Du Val, by R. W. 
Du Val, for applicant; L. H. Albertson, protestant. 


By the .Commission: This is the amended application of 
Pacific Gas & Electric Company asking the Commission to make 
it order granting applicant a certificate of public convenience 
and necessity to exercise the rights, privileges and franchise 
granted by the board of trustees of the city of Santa Clara. 

A public hearing before examiner Gannon was held at Santa 
Clara, September 1, 1927, at which time testimony was intro- 
duced and the matter submitted for decision. 

[t appears that on or about December 27, 1926, applicant pur- 
chased the municipal gas distribution system of the city of Santa 
Clara, and has since been conducting a general retail gas service 
in that locality. Subsequent to said purchase the city of Santa 
Clara, by Ordinance No. 399, passed May 23, 1927, granted 
applicant a franchise to lay, maintain and/or use gas facilities 
within the city of Santa Clara. The franchise, which is for a 
term of fifty years, carries the usual provision for a tax of 2 
per cent upon the gross revenue. A certified copy of the fran- 
chise is attached to the amended application, being marked Ex- 
hibit ‘*A.” 
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L. H. Albertson protests, in effect, that applicant in operating 
a retail gas business within the city of Santa Clara, prior to the 
ecuring of a certificate of public convenience and necessity from 
this Commission, was violating the law, particularly in so far as 
such operation involved the laying of mains in city streets and 
similar exercise of functions ordinarily permitted only under 
franchise authority. Applicant admitted such operations had 
been carried on but urged that the practical necessity of such 
work must take precedence over technical legal matters. 

Here we have the taking over of a gas distribution system 
heretofore legally constructed and operated by a municipality. 
During the necessary lapse of time prior to the securing of a 
franchise and authority from the Commission to exercise such 
franchise, the system must of necessity continue to function. 

This Commission is here concerned with the matter of present 
and future necessity for the exercise of a franchise. Protestant 
has introduced no evidence to show that the withholding of a 
certificate of public convenience and necessity would be in the 
publie interest. On the other hand, the evidence indicates that 
applicant is the only party rendering a gas service within the 
city of Santa Clara; that such service is rendered at rates pre- 
vailing in neighboring territory; that such service can be ren- 
dered without detriment to applicant’s other consumers; and that 
public convenience and necessity reasonably require that appli- 
cant should exercise the rights and privileges under the franchise 
mentioned above. 

Applicant has filed with the Commission a stipulation, duly 
and legally authorized by its board of directors, to the effect 
that applicant, its successors or assigns, will never claim before 
the Railroad Commission or any court or other public body 
any value for the aforesaid franchise in excess of the amount 
actually paid to the city of Santa Clara for said franchise, which 
amount is $100. 


ORDER. 

Pacific Gas & Electric Company having applied to the Rail- 
road Commission of the state of California for a certiticate of 
public convenience and necessity for the exercise of certain rights 
P.U.R.1928B. 43 
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‘ivileges granted by the city of Santa Clara in Ordinance 


avinge 
aving 


\ rape) 


ig , ‘ . ' 
a pul lic hearing having been held, the matter | 


ibmitted and being now ready for decision: 


Dee } 

The Railroad Commission of the state of California hereby cer- 
tifies and declares that public convenience and necessity require 
and will require the exercise by Pacific Gas & Electric Company 


these rights and privileges granted by Ordinance No. 399, 


dopted by the board of trustees of the city of Santa Clara on 


t ‘ ~~ 
Max 33. 192%. 


The authority herein granted shall be effective from and after 


the date of this order. 
For all other purposes the effective date of this order shall be 


twenty days from and after the date hereof. 


Note.—Certificates of convenience and necessity. 
I. Operation in good faith prior to regulation, 674, 
II. Consent of other governmental bodies, 675, 
lil. Reasons for granting or refusing: 
a. In general, 676. 
b. Character of applicant, 677. 
IV. Evidence of necessity, 677. 
V. Preference between applicants, 677, 
VI. Conditions and restrictions, 678. 
VII. Scope: 
a. In general, 678. 
b. Irregular operation, 679. 
Vill. Assignment and sale, 680. 
IX. Procedure, 680. 


I. Operation in good faith prior to regulation. 


The Public Service Commission of Missouri, in Re MeDavid- 
Silvers Coach Co. Case No. 5385, Dec. 30, 1927, and Re Steele, 
Case No. 5456, Dec. 29, 1927, approved applications for a certificate 
‘ convenience and necessity where it appeared that the applicants 
had been operating in good faith rendering satisfactory and dependa- 


ble service over the proposed routes for a period of one vear, ‘and 
hey were rendering such service prior to the regulation of 


that the: 
motor vehicles in the state of Missouri, complying with all rules 
and regulations of the Public Service Commission in such cases. 


The Missouri Public Service Commission, in Re Purple Swan 
Safety Coach Lines, Case No. 5373, Dec. 2, 1927, was of the opin- 
hat the applicant for a certificate of convenience and necessity 
to operate a motor passenger service between cities and intermediate 
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points was actually operating in good faith and rendering satisfac- 
tory and dependable service on and prior to December 1, 1926, and 
that the applicant had complied with the law and rules and regula- 
tions of the Commission and a certificate was accordingly granted 


as provided by law in such cases. 


The Missouri Commission, in Re Scofield Bus Lines, Case No. 
5382, Dec. 9, 1927: Re Akin Bus Line, Case No. 5440, Dec. 16, 
r 


1 te Bitzer, Case No. 5416, Dec. 16, 1927; Re Mitchell, Case 
No. 5444, Dee. 15, 1927: Re T-—C Bus Co. Case No. 5477, Dec. 12, 
1927 ; “a Combs, Case No. 5375, Dec. 10, 1927, granted certificates 
of convenience and necessity for operation over routes within the 
state by motor busses upon proof that the applicants were in good 
faith rendering satisfactory and dependable service on and pricr to 
enforcement of the regulatory act, within the meaning and intent 
of the Motor Bus Law (1927, § 2) providing exemption from proof 
by applicants of convenienee and necessity in such cases. 

The Public Service Commission of Missouri, in Re Williams, 
Case No. 5484, Jan. 16, 1928, approved an application to operate 
as a motor carrier within the state upon a showing that although 
the applicant had owned the line at the hearing only thirty days, 
said line had been established for a period of nine years and it had 
a regular schedule of one trip per day which had been maintained 
by all "4 the owners of the bus line since its operation had been com- 
menced, and further that the applicant had taken over the lines from 
an operator who had been in the business for a period of five years, 
operating in good faith prior to regulation. 

The Wisconsin Commission approved an application in Re Peot- 

No. 34A, Dee. 30, 1927, for an amendment to a certificate au- 
thorizing operation as an aaito transportation company where the 
route had actually been operated by the applicant for some two 
years prior to the effective date of the regulatory legislation, but 
owing to misunderstanding as to the legal requirements with refer- 

rations were not actually authorized on the effective date. There- 
fter, upon notice by the Commission, the applicant had ceased to 


ence to the specification of routes in applications for certificates, the 


operate the routes involved at the time of the hearing. The approval 
was made in view of the fact that the city had consented to the ex- 
tension desired and that the additional service was in conformity 
with public convenience. 

II, Consent of other governmental bodies. 

In Re Bitzer, Case No. 5416, Dec. 16, 1927, the Missouri Com- 
mission made the following statement with regard to the objection 
of a city to the authority of the Commission to grant a certificate 
to a carrier to operate over its streets: “Relative to the protest of 
P.U.R.1928B. 
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tion that it has maintained in all other cases of this character. The 
Commission will not attempt to dictate the route over which appli- 
cant’s bus line shall operate in the city of Warrensburg. The cer- 
tificate of convenience and necessity granted the applicant by the 
Commission authorizes it to operate between fixed termini, but the 
city will determine the particular streets over which the applicant 


the city of Warrensburg, the Commission maintains the same posi- 


shall pass.” 

The Commission has no authority to issue a certificate of conven- 
ience and necessity for the construction of an electric distribution 
system in a village when the applicant has not secured the necessary 
consent of the municipal authorities. Re Empire Dist. Electric Co. 
(Mo.) Cases Nos. 5110, 5122, 5146, 5164, May 3, 1927. 

III. Reasons for granting or refusing. 
a. In general, 

In Re Fort Morgan-Brush Transp. Co. Application No. 8334, 
Decision No. 1519, Dec. 6, 1927, the Public Utilities Commission of 
Colorado, denying a certificate of convenience and necessity to a 
motor utility, found that while the service of the applicant offered 
certain conveniences, such as a slight saving due to the elimination 
of drayage charges in the hauling of merchandise, the showing made 
did not sufficiently disclose a need for motor truck transportation by 
the people of the communities involved, but that the latter seemed 
to consider the service of the railroad and express company indis- 
pensable, and feared that the issuance of a certificate for the opera- 
tion of a motor vehicle system would result in an impairment or 
reduction of railroad service. The Commission was of the further 
opinion that public necessity was a need without which the public 
would be inconvenienced to the extent of being handicapped in the 
pursuit of business, and that the facts in the particular case did not 
show a need. 

The Illinois Commerce Commission, in denying the application 
in Re Central Steam Heat & Power Co. No. 17612, Nov. 23, 1927, 
for a certificate of convenience and necessity to construct, operate, 
and maintain a central steam heating system in a city of that state, 
made the following statement: “*The Commission has jurisdiction 
over a considerable number of public utilities engaged in rendering 
the kind of service proposed by this petitioner under its application 
herein, and is in position to take note of the fact that heating utili- 
ties, under conditions such as prevail in the territory here proposed 
to be served, are very difficult to operate with commercial success. 
[t is proper, therefore, that where an application, such as the one 
under consideration, is made, clear proof should be required as to 
the commercial feasibility of the project and as to the ability of the 
P.U.R.1928B. 
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petitioner to construct the necessary facilities and successfully oper- 
ate them, to the end that the public may be protected against the in- 
conveniences and financial losses that inevitably attend failure or 
noncompletion of a project once construction work has begun or in- 
vestments made.” 

b. Character of applicant. 

In Re Vozza, Application Nos. 907, 978, Decision No, 1546, Jan. 
t, 1928, the Colorado Commission refused an application for a cer- 
tilicate to a motor operator where there was some question about 
the ownership of the equipment; some testimony being to the effect 
that it stood in the name of his mother-in-law. The Commission 
had requested the counsel to obtain a statement from the applicant 
and from his mother-in-law stating that he and not she was the 
owner of such equipment, but no answer to this inquiry was re- 
ceived. The Commission was of the opinion that his financial de- 
pendability was, therefore, very doubtful and that he did not possess 
the necessary personal qualifications to conduct a public service busi- 
ness. 

The South Dakota Commission, in Re Phelps, Order No, 558—B, 
Jan. 21, 1928, approved an application for authority to operate as 
a class B motor carrier of property in a vicinity where three car- 
riers were already operating, upon a showing that a fourth carrier 
previously authorized had discontinued service and that the farm- 
ers in the territory needed the additional service which could be fur- 
nished by the applicant. 

IV. Evidence of necessity. 

The Indiana Commission, in Re Algiers, Winslow & W. R. Co. 
Docket Nos. 6518, 9162, Jan. 6, 1928, approved an application to 
construct, equip, and operate a railroad of a length of 15 miles in 
the state of Indiana upon a showing that a coal company, the princi- 
pal industry depended upon to supply the business for the proposed 
railroad, had been refused a request for the establishment of 43 miles 
of side track into its fields by existing railroad carriers, and upon 
further evidence that existing railroads in the territory would not 
be inconvenienced and would not object to the construction, whicli 
would accommodate a small amount of freight shipments to and 
from the communities through which it would operate. 

V. Preference between applicants. 

Authority to extend electric service to a village should be granted 
to a company holding a franchise and favored by the inhabitants, 
notwithstanding objections by another company which possesses a 
certificate authorizing the construction of a transmission line into 
the territory but which has not secured a franchise or taken steps 


I 
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toward furnishing service. Re Empire Dist. Electric Co. (Mo.) 


} 
Cases Nos. 5110, 5122, 5146, 5164, Mav 3, 19% 


V2. Conditions and restrictions. 
he Missouri Commission, in Re Basham, Case No. 5457, Janu- 
iry 9, 1928, in approving an application for a certificate of conven- 
nce and necessity found that considerable rivalry and competition 
iad developed between the applicant and another motor bus opera- 
t ver the same route in view of the fact that the Commission had 
required the other operator to leave forty-five minutes afier the ap- 
icant. ‘The Commission thereupon required the applicant to change 
n and 
between motor bus operators should never go to the extent 


ts schedule to avert such competition, stating: “Competiti 


yl yu 


A 
of racing and speeding to the hazard or discomfort of its passengers 
ind in order to avoid that condition, the Commission is requirin 
the change in schedule. If it appears, in the future, that 


changes of schedule should be made, orders to that effect 





ued by the Commission.” 
In Re King, Case No. 5388, Dec. 15, 1927, the Missouri Commis- 


sion foun that the applicants were rendering satisfactory and ce- 
] } — ; } i+} y > , nesnar | » 4 TOV 
enda » service in good faith on and prior to Vecember 1, 1926, 


within the meaning and intent of the Motor Bus Law (1927. § 


] 
A 
nd entitled to the presumption of convenience and necessity. The 


(‘ommission fequired, however, that the applicants refrain from 
starting their busses at a morning hour simultaneously with the de- 


ire of busses of a rival applicant also operating in good faith 
prior to regulation, and that a schedule of arrivals and departures 
filed that would eliminate duplication of service. 
The Pennsylvania Commission, in Suburban Cab Co, v. Rich- 
mound, Complaint Docket No. 7435, Dec. 6, 1927, upon a complaint 
1 holder of a certificate authorizing the complainant to park its 
ixicabs in front of a trolley station, ordered the respondent taxi- 
cab operator to forfeit and pay to the Commonwealth the sum of $50 
violation of a previous order of the Commission, upon the com- 
plaint of the same party, prohibiting him from leaving his 


parking stand nearby and parking upon the spaces reserve 

lainant, thereby interfering with the complainant’s business and 
its access to the station. 
VII. Scope, 


a. In general. 
The Pennsylvania Commission, in East Penn Electric Co. v. Kline 
Complaint Docket No. 7312, Dee. 6, 1927, ordered a holder of a 


certificate of convenience and necessity authorizing the operation of 
busses between specified points to cease from hiring out a bus 1 


P.U.R.1928B, 
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used in connection with his regular business, nor covered by a cer- 
tificate, to group and party service without a certificate for such 
operation. The respondent contended that such operation was not 
common carriage, and that the starting time, route, destination, num- 
ber, or identity of passengers was beyond respondent’s control. The 
Commission pointed out that the vehicle had no real use other than 
the carriage of indiscriminate groups and parties of persons,—a 
regular rather than an incidental use, and was not a mere occasional 
one. An order was issued forbidding such further operation with- 
out a certificate. 


‘ 


b. Irregular operation. 


The Colorado Public Utilities Commission, in Re Maxday, Appli- 
eation Nos. 958, 944, Decision No. 1521, Dee. 12, 192%, approved 
the granting of certificates of convenience and necessity to two motor 
vehicle operators doing a taxi business in two counties of that state. 
In commenting upon the scope of the certificate so issued the Com- 
mission stated: “The applicants both insist that there are now and 
then cases of emergency in which it is necessary for them to trans- 
port passengers to points outside of the two counties named. We 
lieve that if the applicants are to have what is generally termed 
a roving certificate, there should be some very substantial limitations 
thereon as it is difficult to find the public convenience and necessity 
requires authority to do such a business except in very rare cases. 
We believe that the rates on trips outside of the two counties named 
should in no case be less than 124 cents per mile for each passenger. 
In other words, the rate in these cases where there are more than 
two passengers will be the same per passenger as in the cases where 
there are one or two passengers.” 

The Missouri Commission held that its authority extended only 
to the granting of a certilicate of convenience and necessity to oper- 
ate over regular routes and between fixed termini and that it could 
not authorize an applicant to engage in irregular operations. Re 
Harvey, Case No. 5443, Dec. 20, 1927. 

The Missouri Commission, in Re Interstate Stage Lines Co. Case 
No. 5404, Jan. 28, 1928, stated, in refusing permission to a motor 
utility to operate as a contract carrier to any point within the state: 
“The testimony shows that the applicant would expect to operate 
over routes for which the Commission has issued certificates of con- 
veniences and necessity to regular carriers. The Commission has, 
heretofore, refused to give blanket authority for such operation be- 
cause it was of the opinion that it was both outside of its authority 
under the law, and that it would work an unnecessary hardship and 
injustice upon those carriers regularly serving the route.” 
P.U.R.1928B. 
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Vill. Assignment and sale, 

The Colorado Commission, in Re Sandoval, Application No. 9794, 
Decision No. 1512, Nov. 25, 1927, approved the application of a 
holder of a certificate of convenience and necessity to operate a motor 
utility, to transfer the same to another holder of a similar certificate 
over the same route. The evidence showed that there was not enough 
business on the route in question to warrant the operation of the 
two systems and that the purchaser was financially responsible and 
quite dependable as an operator. 

The Wisconsin Railroad Commission, in Re Inter-County Motor 
Coach Line, No. 37A, Dec. 28, 1927, approved an application for a 
certificate to operate motor vehicles over a proposed route which had 
in fact been operated by a co-partuership prior to the effective date 
ie regulatory act. Since that time, however, one of the partners 


absorbed the interest of the other and for business reasons had 
incorporated the line. In view of the fact that under the new Bus 
Law certificates were not transferable, it became necessary for the 
line to apply for a new certificate upon proof of convenience and 
necessity, which was done. 

IX. Procedure. 

The Railroad Commission of Wisconsin, in Re Southern Wiscon- 
sin Transp. Co. No. 43A, Dec. 30, 1927, approved an application 
for a certificate to operate a motor vehicle between certain points 
within a state upon a showing that an individual who was president 
of the applicant corporation was entitled by law pursuant to Chap- 
ter 395, Laws of 1927, to a certificate covering the route and sub- 
stantially the service proposed by the applicant, and that he agreed 
that if such a certificate were granted to an applicant, he would with- 
draw the application which he had made for a similar certificate. 
The Commission incidentally decided that public convenience and 
necessity required the service upon its own merit. 

The Missouri Commission, in Re Mitchell, Case No. 5444, Dee. 
15, 192%, waived the requirement of filing of a lability insurance 
policy as a prerequisite to the obtaining of a certificate at the re- 
quest of the applicant upon a clear showing that he was in a suf- 
ficiently sound financial condition through personal realty holdings 
to satisfy the indemnity requirements of the law. 

P.U.R.1928B, 
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COLORADO PUBLIC UTILITIES COMMISSION, 


RE AMENDMENT TO RULES REGULATING SERVICE 
OF GAS, ELECTRIC, AND WATER UTILITIES. 


[Case No. 234, Decision No. 1515.] 


Service — Meters — Ownership by consumers — Considerations, 

1. It was considered impracticable to enforce the provisions of a 
rule requiring water utilities to own and maintain all meters and inci- 
dent connections in view of the burden of increased capitalization neces- 
sary to absorb the expense of acquiring such property, the fact that a 
meter is often special in its application, being valueless to the utility 
in case of service abandonment, and the fact that consumers take better 
care of their own property, p. 682. 


Valuation — Meters owned by consumers. 

2. A rule requiring utilities to own and maintain meters and inci- 
dent connections was permanently suspended with the express restric- 
tion that such equipment owned by consumers should not be valued as 
useful utility property in any valuation for rate-making purposes, p. 
683. 


[December 5, 1927.] 


Investication by Commission on its own motion as to the 
necessity of adopting a proposed rule requiring water utilities 
to own all meters and incident connections; proposals dismissed 
without prejudice. 


By the Commission: On March 26, 1921, the Commission 
on its own motion served a notice on all water utilities and 
others concerned in the state of Colorado of a hearing to be held 
at its Hearing Room, Denver, Colorado, April 15, 1921, to con- 
sider the adoption of what was designated as Rule 47—A ot 
Rules Regulating Gas, Electric, and Water Utilities. This rule 
proposed, 

“That where metered service is required on all new con- 
nections made on and after May 15, 1921, the meter shall be 
owned and maintained by the utility. 

That on and after May 15, 1921, consumers shall not be re- 
quired, through deposits or otherwise, to share in the cost of 
meters. That not later than January 1, 1922, all water meters 
shall be owned and maintained by the utility. 

P.U.R.1928B. 
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Phat not later than January 1, 1922, all deposits theretoforc 


made shall be refunded to consumers.” 


In pursuance of this notice, the matter duly came on for 


lesignatecd. 

1} About thirty-five utilities were represented, and after 

siderable discussion it was disclosed that there was much 
diversity of opinion respecting the matter, and the hearing was 
econeluded with the understanding that the Commission would 
seck further information regarding the matter before taking 
any further action. Therefore, to this end a circular letter 
as addressed to all water utilities of the state requesting their 


opinion as to the adoption of a general rule (1) with reference 
to the ownership by the utility, municipally or privately owned, 
either or both, of water meters as being a part of the plant or 
facilitv, and if so to briefly indicate what rule should be, and 
(2) if no such general rule should be adopted, why ? 
Replies to this letter were received from a large number of the 
r utilities of the state and there was almost unanimous 
pposition ta any rule requiring the utility to own or be at the 
expense of installation of the water meters. Reasons advanced 
for this opposition were many and various, the principal of 
which were the following: 
It would create such a burden on the utility that it would 
be nee ssary to increase the water rates to take care of the 
ise in eapi alization of the plant recessary to absorb eost 
of the meters. In the case of municipally owned plants it would 
ecessary to further increase the bonded indebtedness to ac- 
juire the meters and this would only add inereased taxation to 
take care of the bonds. 
2. The meter equipment is often special in its application and 
has no particular value to the utility in case the service is aban- 
doned, as for example in the case of large meters for some par- 
ticular plants. 
3. If the consumer owns the meter, he will be more interested 


in protecting and caring for the meter than if it belonged to the 
til; 


Aiilt\,. 


P.U.R.1928B. 
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ae ‘ a 

After carefully considering these replies to this circular letter 
heretofore referred to, and all the records in the case, the Com- 
mission is convinced that it would be impracticable to enforce 


the provisions of Rule 14 as it affects water meters at this time. 


[2] From the records it is learned that the primary pur- 
pose for the adoption of the proposed Rule 47—A was to correct 
an error that was inadvertently made by the suspension of Rule 
14 in the order of this Commission on March 22, 1917, in 
Case No. 84. This case came before the Commission to deter- 
mine “whether or not the consumer of the serviee of the water 
utility shall bear the expense of the installation of the service 
connection from the utility’s main to the curb line, and whether 
the utility or the consumer should maintain all service connections 
now or hereafter installed.” The provisions of Rule 14 in para- 
graphs (b), (¢), (d) and “note” covers the matter of service 
connections, and the order was intended to cover these para- 
graphs of Rule 14. But the order suspended Rule 14 entirely, 
including paragraph (a) which refers to meters alone. There- 
fore, this prop sed Rule 47—-A was to correct that error. 

The Commission is now of the opinion that all of the provi- 
sions of Rule 14, including that for the meters, should remain 
indefinitely suspended. This conclusion is made with the pro- 
vision that in consideration of any rate case it must be distinctly 
understood that where the service connections and meters, one 
or both are paid for by the consumer, the value of same shall 
not enter into the capitalization of the utility as a basis for the 
rate structure. The same rule will apply in the maintenance ex- 
pense of the utility in rate cases when the consumer is required 
to maintain the service connections or meters. The utility can 
only expect a fair return from its rates on the value of the actual 
parts of the plant it owns. Clearly if the service connections, 
meters, ete., are installed at the expense of the consumer thes¢ 
parts belong to the consumer and are the consumer’s property to 
be disposed of or used for such purposes as may be desired by the 
consumer. In no sense do they belong to the utility or can be 
retained when no longer used by the consumer without due 


recompense or consent of the consumer, 
P.U.R.1928B. 
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In conformity with the above provisions the Commission will 
have the right in any rate case that may come before it to re- 
quire the expense of installation and maintenance of service con- 
nections and meters to be borne by the utility where the cireum- 
stances justify it. 

Therefore, in accordance with the foregoing understanding 
the provisions of paragraph (a) in Rule 14 are now to be fully 
understood as included in the order suspending Rule 14 of the 
Commission’s rules regulating gas, electric, and water service 
in so far as the same applies to water utilities as made in Case 
No. 84. This order provides: 

“That Rule 14 of the Commission’s rules pertaining to the 
regulation of gas, electric, and water service of all privately 
owned or municipally owned gas, electric and water utilities 
operating within the state of Colorado, in so far as the same 
applies to privately owned and municipally owned and operated 
water utilities, shall be indefinitely suspended, and, therefore, 
shall not become effective on the 1st of April, 1917.” 

The Commission now being fully advised, and with its under- 
standing of the matter as herein stated, as a part of the order, 
will now make and enter its order as follows: [Order omitted. ] 


Note.—Service. 


I. Jurisdiction, powers, and duties of Commissions, 685, 
II, Duty to serve: 
a. Pending sale, 685. 
b. Substitution of service: 
1. Bus for rail service, 685. 
2. Railroad station agents, 686. 
ec. Extensions, G88. 
d. Abandonment and discontinuance: 
1. In general, GS9. 
2. Inadequate return, 690. 
3. Improper actions of patrons, 691, 
III. Service by particular utilities: 
a. Automobile, 691. 
b. Railroad, 691. 
ec. Street railway, 692. 
d. Telephone: 
1. In general, 693. 
2. Directory listings, 693. 
P.U.R.1928B. 
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I1I.—continued., 
3. Exchange areas, 694. 
e. Water, G95. 
I. Jurisdiction, powers, and duties of Commissions, 

The Commission has no power to require a railroad to construct 
a siding across property not owned by it to serve a shipper although 
such a siding formerly existed under agreement with the property 
owner. Goldman vy. Easton & N. R. Co. (Pa.) Complaint Docket 
No. 7199, May 3, 1927. 

A contract between an unincorporated association and a power 
company entered into for the purpose of securing electricity in a 
community is not required to be filed with the Commission. Otto 
v. Wisconsin Pub. Service Corp. (Wis.) U-3406, Feb. 12, 1927. 


II. Duty to serve, 


a. Pending sale. 

The Illinois Commerce Commission, on its own motion, against 
the Mt. Olive Telephone & Electric Company, in regard to violation 
of General Order 107 and failure to answer correspondence directed 
to the utility, as a result of service inspection, found that the utility 
system was in a very poor state of repair. The company responded 
that its property was for sale and an option had already been given 
to be terminated shortly. The Commission ordered immediate re- 
construction or plans for effecting the same and subsequent reports 
as to the condition of the system to be submitted within sixty, ninety, 
and one hundred and twenty days, during which time the reconstruc- 
tion work was to be completed. Illinois Commerce Commission vy. 
Mt. Olive 'Teleph. & Electric Co. No. 17772, Dee. 21, 1927, 

b. Substitution of service. 
1. Bus for rail service. 

A railroad company was authorized to discontinue passenger trains 
operating with an increasing loss and to substitute motor busses un- 
til the efiicaey of the service was fully tried out, upon condition that 
the freight service would not be curtailed, that trains would be 
cperated when the weather interfered with motor bus operation, and 
that the trains would be restored if the bus operation should be dis- 
continued for any reason or if the bus operation were found at any 
time to be inadequate. Re Denver & R. G. W. R. Co. (Colo.) De- 
cision No. 1205, March 31, 1927; April 1, 1927. 

The Illinois Commerce Commission, in Re Cleveland, C. C. & St. 
L. R. Co. No. 15,881, Nov. 16, 1927, granted permission to the peti- 
tioner to discontinue four passenger trains because of inadequate 
P.U.R.1928B, 
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revenue obtained from such service. The Commission had previously 

pproved of such discontinuance with the understanding that bus 
service would be substituted, but before the order of such hearing 
had been made final the petitioner was unable to procure the pro- 
yosed bus service for the reason that the business which would ac- 
‘rue to such service by discontinuance of said trains would not pro- 
duce an adequate revenue to justify the substitution. A _ peti tition 
was thereupon filed asking for the discontinuance of such trains 
without the substitution of bus service. The evidence at the subse- 
quent hearing showed that six trains were being operated at a loss, 
due mostly to competition by motor transportation, and that public 
convenience no longer required the operation of five of these trains 
as it did not appear from the evidence that the loss could be so seri- 
ous as to forbid the continued operation of one unprofitable train 
to meet the public convenience and necessity, which was conceded by 
the petitioner. 

The Illinois Commerce a in Re Cleveland, C. C. & St. 
IL. R. Co. No. 16200, Dec. 21, 1927, approved an application for au- 
thority to discontinue the aaeine of certain passenger trains giv- 

local service between various points in the state upon evidence 
of heavy losses sustained by the operation of such trains. The Com- 
mission pointed out that an appli 
vhich had already demonstrated its ability to take care of such terri- 


cation was on file by one company 


tory and that public convenience and necessity would thus be satis- 
fied without requiring the petitioner to continue the operation of 
trains at severe loss of revenue. 

Passenger trains operated at a loss may be discontinued and motor 
busses substituted;'where no material inconvenience will result from 
the substituted service which will eifect a considerable saving in 
yperating expenses. Re Central R. Co. (N. J.) April 14, 1927. 


2. Railroad station agents. 


In Re Gray’s Point Terminal R. Co. Case 5380, Dec. 8, 1927, the 
Missouri Commission refused the petition of the terminal and rail- 
road company to substitute a ticket agent caretaker for an agent- 
telegrapher at a minor station on its system for the purpose of 
handling the freight business in and out of the station a few miles 
up the track, upon a showing that the revenue obtained therefrom 
was adequate and that considerable inconvenience would result to 
the residents in the vicinity of a small village and to an industry 
in another village near the station sought to be discontinued. The 
Commission was, however, disposed to grant the applicant, if it so 
desired, permission to substitute an agent for an agent-telegrapher 
at the station. 

P.U.R.1928B. 
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The Missouri Commission, in Guthrie v. Chicago & A. R. Co. 
Case No. 5455, Dee. 15, 1927, approved the complaint of the vil- 
lage against discontinuance of agency service at a station. The testi- 
mony in the case said that the principal part of the business con- 
sisted of shipments of live stock, which must be shipped promptly 
in order to avoid danger of great loss. The evidence in the case 
did not indicate that the defendant was operating the station at 
a loss at and prior to the time it dispensed with the agent, and the 
Commission was of the opinion that it would not sustain a loss by 
maintaining an agent, in view of the large shipments of live stock 
at the station. The method used in determining the profitableness 
of the station was referred to as follows: “One method adopted by 
railroad companies to determine the amount of revenue produced by 
its operations at a station, is to credit the station with one-half of 
the revenue received from shipments of freight and all revenue re- 
ceived from the sale of passenger tickets.” 

Th Nebraska Railroad Commission, in Re Missouri P. R. Co. 
Application No. 7029, Dee. 8, 1927, in granting an application of a 
railroad for authority to discontinue agency service, disapproved of 
the closing of the station in view of the fact that out going and in 
coming shipments, express and freight would have to be left at the 
station at the mercy of any passing dishonest person, causing pub- 
lic inconvenience as well as trouble to the railroad. The Commission 
ordered that a custodian service be substituted to keep the depot open, 
heated, and lighted for the convenience of the people. 

The New Jersey Board of Public Utility Commissioners, in Re 
Union Transp. Co. Dec. 1, 1927, granted the application of a rail- 
road to discontinue agency service at a station which had been oper- 
ating at a deficit for some time, and revenues from which were 
steadily decreasing. Commenting on the situation, the Board said: 
“The decrease in volume of tratlic handled results from the use of 
automobile trucks by shippers and receivers of freight, making it 
necessary to reduce operating expenses wherever possible in order to 
maintain the railroad. From the testimony it would appear that no 
material inconvenience will result from the abandonment of the sta- 
tion agencies as the stations will be kept open and maintained for 
the use of the company’s patrons. A company telephone is located 
in the stations which can be used by shippers when ordering empty 
cars or transacting business with the company’s agents at New Egypt, 
Imlaystown, or Pemberton. With these facilities for transacting 
business there would appear no substantial reason for continuing the 
agencies.” 

The Pennsylvania Commission, in Re Lehigh Valley R. Co. Ap- 
plication Docket No. 17,697, Jan, 16, 1928, disapproved an applica- 
P.U.R.1928B. 
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tion of a railroad to change a station along its route from agency 
to prepaid service. The Commission reiterated a prior holding on 
the same basis that where business transaction is suflicient to take 
care of the cost of service and the continuance of such service will 
not place an additional burden upon the other traffic of the com- 
pany, the Commission is not justified in permitting the discontinu- 
ance of an agent particularly where the application is protesied. 
The Commission stated: “The Commission recognizes that the ne- 
cessitv of an agency station is not determined solely upon the cost 

iintaining the agent as compared with the revenue derived at 
the station. There may be other conditions and circumstances that 
might have a deciding and important bearing on the question. In 
the present application no such conditions or circumstances were 
resented. The applicant has failed to establish such state of facts 
as would justify an order approving the application.” 


The Pennsylvania Commission, in Re Reading Co. Application 
Docket No. 17.803, Jan. 16, 1928, denied an application of a rail- 
road for approval of a change of a station along its route from agency 
io nonagency service where the evidence conclusively showed that the 
revenue derived from the station was about two and one-half times 
the expense of maintaining the same. 


ec. Extensions, 


The Pennsylvania Commission, in Chopick v. Spring Brook Water 
Supply Co. Complaint Docket No. 7130, Dec. 6, 1927, refused the 


complaint of about 14 families living in an isolated section adjoin- 
ing the territory served by the respondent water company for the 
extension of service upon a showing that the cost of said extension 
would be not less than $8000, and the total anticipated revenue would 
not exceed $112, and upon a further proof that the premises wer 
not upon a public highway, that the property of nine of the com- 
plainants abutted the right of way of a railroad company, and that 
the houses of two of the complainants were in the road of a pro- 
posed extension of highway. 

A contract between a power company and a voluntary associa- 
tion providing for “a pole line system for the distribution of electric 
light and power, to all residences and places of business therein [in 
a village], desiring said service, no extension to be over 250 feet 
from existing line,” does not entitle an applicant who is not mem- 
ber of the association to demand service under the contract on the 
ground that the obligation was to extend the original construction 
to all places in the village for which service was desired; but serv- 
ice may be required on the terms and conditions incorporated in the 


rates and rules lawfully established and on file with the Commission. 
P.U.R.1928B. 
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Otto v. Wisconsin Pub. Service Corp. (Wis.) U-3406, Feb. 12, 1927. 

A voluntary association which has secured an electric extension 
to a community under contract should not after an ample develop- 
ment period of six years be permitted to make connection charges 
for new consumers, but connections should be made by the power 
company in accordance with its own rates, rules, and regulations on 
file with the Commission. Ibid. 


d. Abandonment and discontinuance, 


1. In general, 


In Re Satero, Application No. 1003, Decision No. 1536, Jan. 3, 
1928, a railroad protested an application of a motor utility to aban- 
don a portion of its route, taking the position that as the whole 
route was covered by one certificate the Commission did not have the 
power or jurisdiction to consider abandonment of the operation over 
a portion only of said route, and inasmuch as the applicant was re- 
opening the question of public convenience and necessity, the rail- 
road desired the Commission to reopen the whole case and determine 
whether the public convenience and necessity required any of the 
operation whatsoever. ‘The Colorado Commission was of the opin- 
ion that it had authority to authorize the abandonment of opera- 
tion over a portion of a route covered by the original certificate which 
was accordingly granted. 

In Re Northern P. R. Co. A-4075, Nov. 4, 1927, several trains 
sought to be discontinued were rendering service of a mixed charac- 
ter, changing from freight to passenger service at different points 
along the route. For this reason the Minnesota Commission held that 
such changes would be considered part of the passenger service in so 
far as this specific application was concerned and the entire matter 
treated as an application to remove passenger train service under the 
provisions of an act (§ 4718, G. S. 1923) providing that no such 
discontinuance of passenger train carriers should be made without 
permission from the Commission. 

In Re Raymond, A. T. C. Order No. 210, Jan. 12, 1928, a peti- 
tion by an operator formerly authorized to give motor service in the 
territory proposed by an applicant for a certificate in that case, was 
presented, asking that he, the petitioner, be permitted to abandon 
and discontinue service “expressly conditioned upon the granting by 
said Commission of a certificate of convenience and necessity” to the 
applicant and in event of a denial or dismissal of such application 
that his petition be withdrawn and considered null and void. The 
Minnesota Commission held that it was not bound by any restric- 
tions or conditions attempted to be placed upon their consideration 
P.U.R.1928B. 44 
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of a petition to discontinue by the petitioner. The Commission 


stated: “His proposal is this: if we determine the application fa- 


vorably he will discontinue, but if we deny the application he will 
continue. The attitude that this operator takes does not meet with 
the approval of the Commission. In truth, the petition undoubtedly 
means that this operator does not intend to comply with the order 
the Commission directing that a certificate be issued to him, and 

; ; 


seeks to abandon and disconti1 t 


nlication. The Commission can consider it only as an unqualified 


est. To consider it otherwise would be showing a slight regard 
rr the law—by so considering it we also avoid the formality of cit- 
him to show cause why the order directing that a certificate be 
issued to him should not be set aside for failure to comply with the 
law and the rules and regulations of the Commission, as provided 
in Chapter 185, Laws 1925.” 
Che Board of Public Utility Commissioners of New Jersey, in 
inting the application of a street railway company to discontinue 
service over a certain territory and to remove its equipment there- 
‘rom, point d out that such equipment as tracks, poles, and other 
property were placed in the streets under ordinances of the mu- 
cipalities, and that in removing the same from the streets upon 
ibandonment of trolley service the traction company must com- 
with the, provisions of these ordinances, and that the order of 
the Board was to be subjected to such compliance. Re Millville Trac- 


2. Inadequate return, 


The Pennsylvania Commission, in Re Pennsylvania R Co. Appli- 
ation Do k T No. 15,513, Nov. 29, 1927, approved the appli ation 
of a railroad for permission to abandon passenger service between 


I 


two points whe re the evil le nce Was conclusive that the revenue de- 
rived by the company from such service was insuflicient to pay 


operating expenses, and that any curtailment of service by the re- 
duction of the number of trips which would materially reduce the 
operating expenses would not provide trips at the hours which the 


testimony showed the service would be most used. The Commission 


further stated: “In every case of abandonment of railroad service 


there is some inconvenience to the communities served. If, however, 
the continued operation of the railroad involves losses to the com- 
pany, wholly disproportioi ate to the service rendered, the railroad 
company is justified in discontinuance and the Commission should 
grant its approval thereof. When the public fails to support the 


service to the extent that the loss to the company in furnishing the 
P.U.R.1928B, 


ue the service he proposed in his ap- 
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service steadily increases with no prospect for betterment in the 
future, the necessity for the service no longer exists.” 

In Re Pennsylvania R. Co. Application Docket No. 16,018, Dec. 
20, 1927, the Pennsylvania Public Service Commission approved an 
application of a carrier to abandon a portion of its system extend- 
ing to a territory formerly active in iron, timber, clay, and farm 
products. The evidence showed that these resources had decreased 
steadily and that the mining operation had ceased entirely causing 
any continuation of local service to be at a loss. The effective date 
of the discontinuance order was made simultaneous with that of an 
order of the Interstate Commerce Commission. 


3. Improper actions of patrons, 


The Ohio Commission found in Weglau v. Cincinnati & Suburban 
Bell Teleph. Co. No. 4903, Nov. 9, 1927, that the Cincinnati police 
department had directed the company to discontinue the use of a 
subscriber’s station because of the arrest of a third party who was 
using the *phone to transmit race horse results, but that the sub- 
scriber had not been involved in this misdemeanor, and that the 
police authorities had not made any representation against him. 
Upon these facts the Commission decided that since the complainant 
had made regular application for re-establishment of telephone serv- 
ice, he was entitled to receive and be furnished with defendant’s 
services at his place of business, and the telephone company was 
ordered to restore such service. 


Ill. Service by particular utilities. 


a. Automobile. 

A street railway operating busses supplementary to its traction 
system was permitted to route busses over different streets experi- 
mentally until the best routeings for public convenience and neces- 
sity were determined, all current routes to be on file at all times 
with the Commission. Re Nashua Street R. & Nashua Transp. Co. 
(N. H.) J—-195, Oct. 21, 1926. 

b. Railroad. 

In Independent Ice Co. v. Great Northern R. Co. Docket No. 988, 
Report & Order No. 1500, Dec. 21, 1927, the Montana Board of 
Railroad Commissioners held that a shipper of ice was entitled to 
demand during the summer season a car of the insulated type, but 
that by reason of the higher value of the service rendered the car- 
rier was entitled to make an additional charge, the amount of which 
was not determined in the instant proceeding. It was said: “Ad- 
mittedly ice is a perishable commodity. The National Perishable 
P.U.R.1928B. 
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Freight Committee, whose rules were admitted in evidence. recog- 









e the fact and provide a type of car for the proper carriage of 
this commodity. Subdivision (3) of Rule 5, specifies: ‘Beer or 
[ce Refrigerator Car: equipped with insulation but without ice bunk- 
ers or means of ventilation.’ The fact that the carrier does not own 
nor control this tvpe of equipment is not a sufficient answer to a 
s pers demand when the tariff asserts the earrier’s willingness t 


hable commodity.’ 





such perishabl 

he Nebraska State Railway Commission approved the applica- 
tion of a railroad to discontinue certain local passenger trains and 
revise its schedule with rega to others in order to permit the 
stallation of a sleeping-car service between two points not previ- 
sly served in this manner. The Commission was of the opinion 


the rearrangement would not inconvenience any appreciable pv 
local patronage, but on the other hand in manv instances 


I = 
The Commission further stated: 


H n of 
would even Improve local service. 
tl 1 automobile and bus, local passenger busi- 


ness has fallen off to suc 


‘With the privately own: 


) { 
h an extent that nearly all local tr 


} } ] ] ] ] ae ] _ee 
veing operated at a loss, and where local trains can be coupled u 


with through trains so that the railroad company gets the 

4] —_ ; » hol ] : rs ¥ an +} . 
the revenue from both Classes ¢ service, and at the same time re- 
duce overhead expense of operation, they should be pet 


so, keeping in mind at all times that the service offered 





oad company is adequate to render the service to t 
rough which they traverse.” Re Chicago, B. & Q. R. 
tion No. 6973. Oct. 29, 1927. 


A railroad freight interchange point should be establish 
itated by previously circuitous 


a hign rates necessita l 


proper place to ave ’ 
ites and to facilitate the movement of a principal commodity o 
territory, where it plainly appears that the development of such 
ndustry will also eventually benefit the carriers through added traf- 
fic and aid dependent industries which would otherwise be seriously 
high freight rates. Crystal Sand Co. v. Reading Co. 


am pe red by 
(N. J.) Sept. 8, 1927. 
ec. Street railway. 


A street railway was permitted to take over, within the limits of 
its charter, existing bus routes previously operated with Commis- 
sion approval by its own subsidiary company. Re Nashua Street R. 
Co. (N. H.) J-195, Oct. 21, 1926. 
Tables and figures introduced at a hearing in an application ol 
street railway company for authority to operate one-man cars on 
9* | ’ 
we the 


} 
a 


certain routes indicated that for each month in the year of 19 
chargeable accidents resulting from one-man car operation were pro- 


P.U.R.1928B. 
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portionately less than for two-man car operation, and the Wisconsin 
Commission was of the opinion that one-man cars could be operated 
as safely as two-man cars and approved the use of the former on 
the route solicited. Re Milwaukee Electric R. & Light Co. R-3466, 


Dec. 12, 1927. 
d. Telephone. 


1. In general, 


An inspection of telephone service upon complaint of subscribers, 
in Warner v. Citizens Teleph. Co. ( Mich.) T-363, Nov. 22, 1927, 
revealed that the trouble was due to induction from a power line 
traversing the vicinity of the telephone circuits and the cause was 
dismissed by the Michigan Commission upon an agreement by the 
electric company to rearrange its lines to eliminate such interfer- 
ence. 

The Railroad Commission of Wisconsin, in Re Tri-County Teleph. 
Co. U-3600, Dec. 20, 1927, in approving an application for au- 
thority to increase rates, objected to one part of the proposed sched- 
ule providing for charges for changing instruments or making 
changes ‘in wiring and other equipment already installed. It was 
held that if the instrument required changing, it was the duty of 
the company to make the change, and any special work not covered 
by the charge for inside and outside moves should be performed at 
actual cost. The Commission did not authorize the clause in its 
order. 

2. Directory listings. 

The California Commission, in California Fireproof Storage Co. 
v. Southern California Teleph. Co. Decision No. 18769, Case No. 
2175, Sept. 7. 1927, dismissed a complaint as to an alleged dis- 
criminatory charge for listing names in bold face type in the alpha- 
betical section of directory, where the evidence showed that no con- 
tract along the line specified in the complaint was ever in force 
between the plaintiff and the defendant. The Commission had 
previously dismissed the same complaint because it believed that it 
did not possess jurisdiction over advertising rates, but the supreme 
court of the state upon the petition of the complainant had issued 
a writ of mandate directing the Commission to take and exercise 
jurisdiction over the subject-matter of the complaint. 

The California Commission, in Re Home Teleph. & Teleg. Co. 
Decision No. 18767, Application No. 13702, Sept. 6, 1927, approved 
an application for modification of the Commission rule in the mat- 
ter of filing of telephone directories which would permit the utilities 
to discontinue the practice of inserting listings in bold face type in 
P.U.R.1928B, 
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the alphabetical sections of their directories of business subscribers 
and of entering into contracts for inserting such listings. The Com- 
mission stated that inasmuch as the directories published by « 

nplicant carried a classified business directory section in which busi- 
ness subscribers could be listed it appeared that no need existed for 
the continuance of the practice of inserting bold face listings of busi- 
ess subscribers in the alphabetical section. 

The Illinois Commerce Commission, in Longwood Drive Motor 
Sales v. Illinois Bell Teleph. Co. No. 17702, Nov. 23, 1927, dismissed 
the complaint of the plain iff against certain dep sits required \ 
the defendant for the continuation of telephone service to an anto- 
mobile repair and service station, which had formerly been operate 
by two partuers. It appeared that the plaintiff had taken possession 
of the premises and used the equipment installed under a contract 


v the defendant with the former firm, and without changing the 


torv listing “Longwood Prive Auto Service” until it made a 
request for measured service insiead of the coin-collector service then 
nstalled in the premises. The company thereupon required a de- 
posit of $500 for the furnishing of such service and a deposit ol 
$200 for the continuation of the coin-box service, and served notice 
of its intention to discontinue service upon a failure to comply with 

e demand for either of these deposits. The Commission found t] 
e telephone company had reasonable grounds for requesting the de- 


mm the complainant, which not excessive and was in ac- 





( ince with the rules and regulations of the company on file wit! 
the Commission. 


3. BRerchange areas. 
The California Commission, in Howard v. Southern California 


Teleph. Co. Decision No. 18845, Case No. 2416, Sept. 29, 1927, « is- 


missed a complaint asking that the Commission issue an order re- 
training the telephone company from removing telephone service 
om its Los Angeles exchange which appeared through error to h 
een installed in the complainant’s residence located in an exchang 
ea for which it had no legal rate. ‘The Commission stated that 1 


nting of compla n int’s request would resul in dis ‘rimination in 


ivor of complainant and against others similarly situated who might 
desire telephone service from the Los Angeles exchange, and that an 


enlargement of the Los Angeles exchange could not be made upon a 


i 
petition signed by one complaining subscriber. Commissioner Carr 


(he California Commission, in Smart and Final y. Associated 
Teleph. Co. Decision No. 18007, Case No. 2382, Nov. 4, 1927, de- 
ed: “While in a complaint by an individual the only relief which 


P.U.R.1928B. 





XUI 





XUM 


ANNOTATION, 695 


} ] ‘2 2 . : 4 ; } 
ean be ordered is foreign exchange service to the complainant, de- 





fendant telephone utilities should make such service available to the 








public generally without necessitating a further proceeding before 
] 
a 


the Commission ; otherwise a discriminatory situation would exist 


e. Water. 
tion for increased water rates, in Re Illi- 


TI Cit 
No. 17398, Dee. 21, 1927, was widened by 


rhe scope of an ap} 
nois Water Service Co. 


the filing of an agreement by the water company respecting adii- 


1; 


tional construction work. Thi reement appeared in part to be a 





consideration or motive for the withdrawal of objection to the pro- 
posed modified rates on the part of the municipalities affected. Thi 
Illinois Commerce Commission held that the filing of the schedule 
and statement of improvements was in effect an admission by the 
company of the necessity for the improvements and proceeded there- 


after on the theory that an order requiring such construction would 
hot be opposed, 





NEBRASKA STATE RAILWAY COMMISSION, 

DE ony ' yey TT a i nares 
RE COZAD MUTUAL TELEPHONE COMPANY, 
{Application No. 6800.] 

Rates — Telephones — Common battery service for the future. 

1. Rates will not be authorized effective immediately for common 

batiery service to be furnished at some indefinite future date, p. 697. 
Return — Operating expenses — Salaries of ofjiciais. 

2. The oflicers of a home managed telephone company should be 
paid a reasonable compensation for the services which they render, p. 
ONS. 

Valuation — Consideration of obsolescent property — Telephones. 

3. Obsolescent property in a situation where a telephone utility is 
faced with the necessity of an immediate reconstruction program should 
be given outstanding consideration in the valuation of such property 
for rate-making purposes, p. 700. 

Return — BEjjiciency of operation — Telephones. 

4. Economy of operation where coupled with efliciency of operation 
should not be penalized but might well be recognized in giving consid- 
eration to proper annual dividends, p. 700. 

Valuation — Obsolescent property — Telephones. 

5. Increased rates were allowed on a temporary valuation based on 
a tentative estimate of investment less depreciation, with a reduction 
made necessary by reason of obsolescence in the utility property by 
reason of a probable necessity for reconstruction of the system from 
magneto to common battery, p. 700. 
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Security issues — Dividends — Reinvestment of earnings — Tele- 
phones. 


Discussion of the policy of investing earnings in property instead 


ed 
5 


of declaring dividends, p. 698. 


[November 9, 1927.] 


Apprication of a telephone company for authority to increase 
rates at a local exchange ; increased rates ordered. 

Appearances: W. M. Cook, of Cook & Cook, Attorneys, Lex- 
ington, for the applicant; B. E. Forbes, Chief Engineer, for the 


Commission. 


Curtiss, Commissioner: This application is presented by the 
Cozad Mutual Telephone Company of Cozad, requesting author- 
ity to publish and collect an increased schedule of rates for tele- 
phone service. Hearing upon the application was held at Cozad. 

The schedule proposed is as follows: 

Per Month. 


Gross. Net. 
Chne-party DUGMESS BIGTOTEE ccccicccctcsenececccdesscvcs $4.75 $4.59 
ROOTES TGIONS BRINE: so cnccccocccweccucccecssseus 1.25 4.04) 
OMG POrGy TOGNNEOE PASTRIES cc cccccssedescsciscrcssases 2.75 2.50 
Two-party residence MY stictpipdiwatab akan enue ced 2.25 2.00 
One-party Tesi@ence GTOUNGE 2 .cccccccccscccccsccescsces 2.25 2.00 
Pe en SINNED  crcccecseswssensancaseeonduns 7) 
POUNE DEREUOD DURRONOD 50665 ccc sccccecscsansceaseses 0) 
Extension bells a SE ae en ens ate ese ee 25 
Service connection or switching per station .............. AO 
xtra charge for desk telephones ..............cccccceces 25 


The rates proposed for supplemental service represented no 
change over those now published and collected, with the excep- 
tion of the extra charge for desk telephones of 25 cents. No 
additional charge for desk service is now made by applicant. 

The proposed schedule for exchange service represents a very 


sharp increase over rates now in effect, which are as follows: 


Per Month. 

Gross. Net. 
Ce SNEED SHUNTED o. cbsncdviccbonessscuneeceunne $2.75 $2.50 
OEE DOG TRIE Siddha ce cectadeves cecdediencs 2.50 2.25 
CPEE-REE POUNUMNOD WAMUBTINS oo once csi ccsicssccesesescees 1.65 1.49 
EWO-DECCY SORNEONGS MESCATINS oo oo. 5 6sk cece cicinsssscesesen 1. 1.25 
One-party residence grounded ............cccccccescccce 1.50 S235 
ee CUUINNS CUNO giv ics dics oce0b0Sees. 060008 bo 
OOMGRON DUMEIOUE WOUREMNOD oo 6.6 0k6 6cc cc ccccdcceccudceace a1) 
een ee eee Senn * 25 
Service connection or switching per station (per annum) .. 6.00 4.50 


).U.R.1928B. 
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[1] The application recites the fact “that if the rates herein 
asked for are authorized, this company will in a short time be 
in a position to and will install the common battery system.” 
Ilowever, at the hearing it developed that applicant feels that the 
financial obligation invelved in changing from magneto to com- 
mon battery, is too great a one to be assumed in the immediate 
future. It stated that it did not desire a rate schedule authorized 
which might be predicated on its ability to furnish common 
battery service. It contention is that the present rate schedule 
is inadequate under existing conditions, and it proposes a sched- 
ule of rates which it feels will be suiticient for common battery 
service, such improved service to be furnished at some future 
date when the necessary financing is possible. The Commission 
could not authorize rates for common battery service, effective 
immediately, to cover such service to be furnished at some indefi- 
nite future date. Accordingly, such rate schedule as may be au- 
thorized herein will be on the basis of the company’s present 
needs, with magneto service the basis for the Commission’s 
conclusions. At such time as the company finds it possible and 
desirable to change from magneto service to common battery 
service, further application can be made for such schedule of 
rates as the company deems necessary. It is recognized that the 
schedule which will be authorized herein is inadequate for com- 
mon battery service. 

The company is happily situated, its properties being located 
entirely within the confines of the municipality. Cozad is a 
thriving, prosperous city, with a population of around 2,000 
located in a splendid trade territory. It has enjoyed a rapid 
growth in recent vears, which is reflected by the increased number 
of subscribers to applicant’s service. For instance, in 1919, 
applicant served 268 business and residence subscribers. In 
1926 it served 390 and its records for 1927 indicate still further 
growth. It owns no farm lines, furnishing switching service to 
this elass of subscribers. 

The company is home owned and home managed, the prepon- 
derance of stock outstanding being in the hands of Cozad citi- 
zens. Its officers are, in the main, prominent and successful 


P.U.R.1928B. 
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business men of the community, who in the past have given 
cenerouslv of their time and talents in the conduct of the eom- 
pany’s affairs, and until recent vears, with little or no compen- 
sation therefor. Its publie relations have been of the best; its 
properties have been well maintained, with a high type of service 
iur ished. 

The Commission is very familiar with the early history of the 
company. It has been discussed in some detail in previous 
riders. Suffice it to sav here, that at the present time there are 
269 shares of stock of the par value of $13,550 outstanding. The 
idend record of the company has been very modest. Prior 


to 1909, dividends were not paid directly, but rather throngh 


i 


edium of a lower rate to stockh 


ders than to renters. From 
1909 to 1918, cash dividends in amount of $76 per share were 


paid. From 1918 to date, no cash dividends have been paid. 


i 


Applicant stresses this fact as indicating the necessity for 
sed rates. It states that it is this situation which em- 
asses it in securing additional capital necessary in changing 


to common battery. 
Llowever, the company’s records, in so far as it is possib 
termine therefrom, indicate very definitely that at least in 
a number of years since 1918, dividends have actually 
earned in some amount. Applicant, instead of paying dividends 
irned in cash, has reinvested them in property. As a result, 
the company has been able to finance its additions and better- 
ments in part from this source, without the issuance of additional 


o8 “9 , ; . = 
securities or without increasing its notes or accounts payanic, 


The Commission is not condemning this practice where stock- 
holders are familiar with it, offer no objection, and understand 


that divid nds earned are 1 Hected in additional properties rather 


than in dollars aetually in the pocket. They should not be heard 
to complain of nonpayment of dividends when such is the case. 
Unfortunately, however, because of the dividend record itself, 


this practice usually results in lessening of the market value 


f the stock, and resultant difficulty in selling additional securi- 


my 


‘or this reason, the Commis- 
s10n encourages the regular payment ot dividends earned on stock 


1 sf > 7 ‘ T 
P.U.R.1928B. 
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outstanding. Where additions and betterments are necessary, 
additional securities can then be more easily sold. 

It is probably true that the depreciation reserve has also been 
drawn upon to some extent, to supply capital necessary for ad- 
ditions and betterments. To whatever extent this is true, the 
ratepayer has supplied the revenue with which to build prop- 
erties upon which the company now asks to earn a fair return. 
Untortunately the company’s books of account have not been 
kept in such a manner as to enable the Commission to determine 
detinitely the exact amounts spent for additions and _better- 
ments during any particular vear. Neither is it able to deter 
mine with any degree of exactness, dividends which have been 
earned and reinvested in property, or amounts taken from the 
depreciation reserve and applied to capital charges. It is known 
that revenue necessary for additions and betterments has been 
1 in some amount from each of these sources. 


aerive 


'2] The history of the company indicates that it has been 


j 


the beneficiary of many donations on the part of stockholders 
and otticers. Until the last two vears, the officers of the company 
donated their services and paid employees received less than 
company officials felt they were really entitled to. Two years 
ago the company resolved to abandon this practice. A new wage 
scale for employees was adopted, and officials of the company 
have since been paid for services rendered by them. The Com 


has reviewed the company’s present wage scale and 


mission 


+ 


salaries paid its officers, and finds no cause for complaint. There 
is no good reason why ofticers of this company, which is home 
managed, should not be paid reasonable compensation for serv- 
ices Which they render. 

A careful review of the company’s records would indicate that 
there is no occasion for a rate increase in order to increase the 
depreciation reserve account. The company’s records indicate 
that its depreciation reserve has grown constantly during a period 
when considerable portions of the property were replaced. There 
is nothing to indicate that the amounts set aside for this purpcse 
through the past’years, have been inadequate. In fact, it is 


P.U.R.1928B. 
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quite possible that the company has set up more for depreciation 
reserve than its experience has indicated was actually necessary. 


3-5] Witness Hollister presented an exhibit showing the 
value of the property based on reproduction cost new, depreciat- 
ed, as of November, 1925. The figure presented in Exhibit 
B shows reproduction cost new in amount of $36,692, depreciated 


in amount of $29,388. To this, witness adds $1200 for working 
capital, making a total reproduction cost new depreciated of 
€50,588. To this item, are added additions and betterments 
made subsequent to November, 1925, making a total figure as of 


the present, reproduction new depreciated, in amount of $52,- 


000. Exhibit I was also presented by the same witness, show! 


no 


original cost, or investment cost of the same properties as of 
November 1, 1925. This exhibit shows an “estimated invest- 
ment” as of the above date of $31,687 and an “estimated invest- 
ment less depreciation” of $26,455. Each of these figures in- 
elude an item of $1200 for working eapital. To this he adds 
amounts covering subsequent additions and betterments and finds 
2 total estimated investment less depreciation of approximately 


BOO O0Q, 


This witness, on cross-examination, conceded obsolescence in 
the properties, particularly the switchboard and telephone instru- 
nents, such obsolesence being the greater because of the proba- 
bility of change in the near future from magneto to common bat- 
terv. The Commission feels that such obsolesence, under the 
cxisting circumstances, is a matter of importance and should 
be given outstanding consideration. For this reason, it finds 
that the figures submitted by this witness must be reduced. Hav- 
ing in mind the fact that the change from magneto to common 
battery service will make radical changes in important units of 
the present plant, with consequent changes in its fair value, the 
Commission’s further consideration of fair value will be neces- 
sary when such chang is made. Accordingly, for the purpose 3 
of this ease, while no final finding of fair value will be made, 

rate is being authorized which the Commission believes will 
permit of a fair return being paid upon a value of not less than 


P.U.R.1928B. 





XUM 





XUM 


RE COZAD MUTUAL TELEPH. CO. 701 


$28,000. Since the securities outstanding are in amount con- 
siderably less than this, this will allow a very generous dividend 
on stock outstanding after all interest charges have been paid. 

Increased salary expenditures and the increased value for 
earning purposes, necessitate of themselves increases in rates. 
The Commission is not disposed to penalize economy of opera- 
tion where coupled with efficiency of operation. The subscribers 
of this company have for a number of vears, benefited by the 
high efficiency of local management. Such efficiency may well 
be recognized in giving consideration to proper annual dividends. 

The company’s public relations are of the best. No objectors 
appeared at the hearing. In fact, a resolution was presented by 
Dave F. Stevens, editor of the only newspaper in Cozad, on 
behalf of the members of the Commercial Club of Cozad, indi- 
cating their interest in adequate rates for applicant, and conelud- 
ing as follows: 

“Therefore, be it resolved by the Commercial Club of Cozad, 
Nebraska, that this Chamber of Commerce does hereby endorse 
the application of said telephone company for authority to in- 
crease rates, and does hereby petition the Nebraska State Rail- 
way Commission to grant to said telephone company a sufticient 
increase in rates to enable said company to pay its operating ex- 
penses, create a reserve to cover depreciation, and pay to the 
stockholders a fair return on their investment.” 

The resolution was unanimously adopted. The Commission 
seldom witnesses such splendid community co-operative spirit. 
The schedule of rates authorized herein, will produce additional 
revenue per month, exclusive of revenue from additional charges 
for desk sets, in amount of $142.50. Applicant reports 155 desk 
telephones, making a further additional revenue of $38.75 from 
this source, or a total additional revenue from increased rates 
of $181.25 per month, or $2,175 per annum. The Commission 
believes this additional revenue will take care of all legitimate 
operating expenses, and in addition provide for a very generous 
return upon the stock outstanding. 

In the immediate future the Commission’s accounting depart- 
ment will more definitely instruct the company’s bookkeeper as 
P.U.R.1928B. 
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to the uniform svstem of accounts prescribed by it. With the 
hooks kept in conformity with this uniform system in the future, 
the company and the Commission will have definite information 
as to the effect of the increased rate schedule. 

Undoubtedly in the near future, applicant company which 
serves this propserous growing community, will desire to make 
further application for a schedule of rates which will be adequate 


and sufficient for common battery service. 


ORDER. 


It is therefore ordered by the Nebraska State Railway Com- 
mission, that the Cozad Mutual Telephone Company of Cozad, 
Nebraksa, be and the same is hereby authorized and directed, 
effective December 1, 1927, to publish and collect the following 
schedule of rates at its exchange at Cozad: 


Per Month. 
Gross. Net. 


One-party business, metallic ........ccccccccccsccccccese 3.25 $3.00 
[wo-party business, metallic ..........ccccccccvecesccce 3.00 2.79 
One-party residence, metallic .........ccccsccccccccceces 2.00 L75 
I'wo-party residence, metallic 1.75 1.50 
One-party residence, grounded 1.75 1.50 
Ey DE, NO oie. craving aces cewenckegesunees ao 
i Cree SORE og icceekesnescanateneeeeve ovo 
I CEE oo 5, Giana 5 o.uin berate mg Mame ME REN see ae +) 
is ch tds Sea Kieees ous 5 Gd in didtieNo A.’ 
Service connections or switching per station (per annum) .. 6.00 1.50 


[ 
It is further ordered that the company’s present rule with re- 
spect to the collection of the gross and net rate, shall be continued 


of full force and effect. 
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DIXIE CANDY COMPANY 
v. 
ATLANTIC CITY ELECTRIC COMPANY, 
Payment — Meter reading — Failure to read and remove meter. 


1. An adjustment should be made in an unusually high bill cover- 
P.U.R.1928B. 
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ing a period when service was not received and resulting from the 
reading of a meter after its removal by house wreckers because of the 
failure of the utility company to read and remove it upon receiving 
notice that the building in which it was located would be torn down, 


p. +03. 


Payment — Service discontinuance to enforce — Consuner’s deduc- 
tion as refund, 

2. The Board will not permit a discontinuance of service, if, in 
payment of future bills a consumer deducts an amount already paid 
under protest in excess of what the Board has approved as a reasona- 
ble charge, where it lacks authority to order a cash refund of the ex- 
cess, p. 703. 


[January 24, 1928.] 


Compxatnt of excessive charge for electric service; complaint 
allowed. 

Appearances: §. Levinson for Dixie Candy Company; Jo- 
seph Thompson for Atlantic City Electric Company. 


By the Commission: [1, 2] This matter comes before the 
Board upon complaint of the Dixie Candy Company, alleging 
aun exeessive charge for electric service between October 27, 1926 
and November 10, 1926. The amount of the bill for service 
is $69.16. It appears that prior to October 27, 1926, the com- 
plainants obtained their service from a building in whieh they 
conducted a store. Notice was given by the complainant to re- 
move the meter on November 10th, as the building was being 
torn down. A representative of the company called on Novem- 
ber 10th to remove the meter and he testifies that someone in 
the complainant’s store requested that the removal be deferred 
until further notice. He does not know who gave him these in- 
structions and admits it was not anyone in authority in the com- 
plainant’s business. 

Testimony shows that the complainant moved on November 
10th, the day upon which the meter was to be removed, and 
continued service with the respondent at another address. On 
lkecember 23rd the company’s representative found the meter 
lad been removed and was in the shack of the contractor engaged 
in demolishing the building in which the complainant’s store 
P.U.R.1928B. 
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was formerly located. He took the reading from the meter at 
that time. 

The Board is satisfied that no service was used by the com- 
plainant after November 10, 1926, and that the company’s rep- 
resentative without responsible authority, failed to read the meter 
until December 23rd. The amount of the bill is unusually high 
for the period between October 27th and November 10th. No 
one seems to know whether service was had through this meter 
ofter the complainant moved but the Board is of the opinion 
that the complainant’s account should not be based upon the 
meter reading on December 23rd. The company should have 
‘omplied with the complainant’s original instructions to remove 
the meter on November 10th and there seems to be no question 
but that some adjustment should be made in the bill. It appears 
that the complainant paid the bill under protest to prevent the 
turning off service at complainant’s present address. It is the 
Board’s opinion that a credit should be given the complainant of 
50 per cent of the amount of the bill. Under the circumstances 
it would be equitable for this to be paid at once to the complain- 
ant but the Board lacks authority to order this. If the company 
does not make such payment, the Board will not permit discon- 
tinuance of service, if, in payment of future bills deductions are 
made therefrom by the complainant until the total of such de- 
ductions amounts to $34.58, which is 50 per cent of the disputed 


bill. 


P.U.R.1928B. 
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RE POMONA VALLEY TELEPHONE & TELEGRAPH 
UNION. 
[Decision No. 19028, Application No. 12863.] 


Rates — Toll service — Telephones — Factors to be considered. 

1. The particular requirements of the territory under considera- 
tion, the effect a change in method of charging for telephone service may 
have, and the particular local service conditions must all be studied in 
a proceeding to inaugurate toll rates and, if the reasonable interests of 
the large majority of the subscribers require such rates, then the per- 
sonal interests of the few should give way to such requirement, p. 709. 

Rates — Telephones — Factors to be considered in flat or toll rate. 

2. Factors to be considered in changing from flat to toll rates are 
the extent of territory served, the extent of community interest, the 
amount of intracommunity telephone traffic as compared with other 
traffic, comparison of cost of the service under both plans to the ma- 
jority and to the minority, and the consideration of operating condi- 
tions under both plans, p. 709. 

Rates — Telephones — Toll charges — Cost of operation. 

3. The adoption of toll rates for service where the cost of opera- 
tion in carrying charges in connection with each such toll message 
would be materially increased over that which would obtain for a flat 
rate with untimed calls, is not justified unless other conditions out- 
weigh and require such toll rates, p. 712. 

Return — Telephones — Percentage allowed, 

4. A telephone company earning approximately a 5 per cent re- 
turn on a reasonable rate base was held to be entitled to an increase in 
rates and charges that would provide for a greater profit, p. 714. 

Service — Telephones — ‘“‘Temporarily disconnected’ service. 

5. Arrangements should be made for intercepting service in con- 
nection with “temporarily disconnected” stations where the practice of 
giving a call for such station a “do not answer” report instead of “re- 
ferred service” is misleading and results in repeated attempts to call 
the same number at the operating expense of the utility, p. 715. 


[November 10, 1927.] 


Appricatron of telephone utility for increased rates for serv- 
ice; increase ordered. 

Appearances: R. K. Pitzer and Ernest Irwin, for applicant; C. 
R. Stead, for city of Pomona; W. T. Clarke, for Chino Chamber 
of Commerce; R. C. Homan, City Attorney, for city of Chino; J. 


T. Brooks, for Business Men’s Association of Claremont; J. T. 
P.U.R.1928B. 45 
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Marshall, for Ontario & Upland Telephone Company ; Frank For- 
ester, for Knights of Pythias of Pomona; Fred Whyte and F. D. 
Wallenstein, for Pomona Citizens’ Committee and the Chamber 
f Conunerce; A. V. Storer, for Pomona Valley Merchants’ Cred- 
it Association; J. J. Deuel and L. S. Wing, for California Farm 
Bureau Federation and W. A. Johnstone; W. M. Avis, for 
Pomona Realty Board; D. G. Arbuthnot and E. H. Boly, for 
the La Verne Chamber of Commerce; Paul Houghton, for 
the Claremont Chamber of Commerce; L. C. Bell, Chairman of 


the Board of Trustees of the city of Claremont; C. R. Harford, 


representative of Chino; S. H. Park, Mayor of the city of 
Pomona, for the city of Pomona; A. Durward, President of the 
Board of Trustees of La Verne, for La Verne; Ernest Irwin, for 


California Independent Telephone Association. 


Whitsell, Commissioner: In this proceeding, Pomona Valle \ 
Telephone & Telegraph Union, sometimes hereinafter termed 
the Pomona Union, requested an order authorizing a revision 
of its rates for telephone service, authorizing the division of its 
territory into several exchange areas and the establishment of 
interexchange toll service and rates. 

The Pomona Union made and submitted to the Commission 
an appraisal of its property upon which it desires to earn a return 
by increased rates for exchange service and by toll rates which 
it desires to make effective in portions of its exchange territory, 
namely, between its Chino exchange and its other exchanges and 
between its San Dimas exchange and its other exchanges. 

Public hearings in the matter were held in Pomona on Novem- 
ber 9 and 10, 1926, and on March 15, 16, and 17, 1927, after its 


consolidation with Application No. 13308. 


Hlistory of Pomona Valley Telephone and Tel graph Union. 
The first telephone service in the Pomona Valley was estab- 
lished in the year 1886 by means of a toll station of the Sunset 
Telephone & Telegraph Company, which company extended its 
operations and later became a part of the Pacifie Telephone 
& Telegraph Company’s system. The Pomona Union began 
service in this territory in September, 1903, and gradually ex- 
tended its service first into San Dimas and then into Chino in 


P.U.R.1928B. 
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1910, when the Home Telephone & Telegraph Company’s tele- 
phone plant at Chino was leased. Central offices were established 
in Pomona, Claremont, Chino, San Dimas, and La Verne. In 
its Decision No. 161 in Application No. 111, decided July 23, 
1912 (see 1 Cal. R. C. R. 362), the Railroad Commission au- 
thorized the Pacifie Company’s withdrawal of local exchange 
service from the territory. Long distance service to the Pomona 
Union’s eustomers was thenceforth available over the lines of 
the Pacific Telephone & Telegraph Company or the United 
States Long Distance Telephone & Telegraph Company, at 
the option of the customer. The Union has experienced a con- 
sistent growth and now has more than 7600 stations in service. 


General, 

This proceeding has been the occasion of widespread interest 
in the Pomona Valley and a large number of appearances were 
entered. The proposed establishment of toll service and rates 
within the territory of the Ponoma Union occasioned consider- 
uble opposition at the hearings in the matter. Some of the people 
of Chino were particularly concerned since it was proposed in 
this application to establish toll service between that city and 
other points in applicant’s exchange territory and, in Applica- 
tion No. 15308, request was made for authority to discontinue 
the so-ealled free service between Chino and Ontario. In this 
proceeding applicant filed fifteen exhibits and the California 
Farm Dureau presented -three exhibits in connection with oral 
testimony. The investigations of the Commission’s engmeers 


and accountants were extensive in character. 


Valuation and rate base. 

The Pomona Union, at the time of its application, submitted 
to the Commission an inventory and appraisal of its property 
based on the so-called “historical reproduction cost” as of Jan- 
uary 1, 1924, amounting to $571,977.81. Although applicant 
does not actually own the Chino plant, it has included that 
property in its inventory and its appraisal includes the fixed 
capital assets of that plant. The inventory was checked by Com- 
mission engineers and was found to be reasonably accurate. 

Tangible fixed capital accounts were included with organiza- 
P.U.R.1928B. 
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tion and franchise intangible accounts in the appraisal sub- 
mitted. The prices used were those known to have prevailed 
at the time when the construction was in progress. Land was 
appraised at present day prices by real estate operators in the 
several cities in which the parcels were located. 

This appraisal was checked by Commission engineers, who 
submitted a modified appraisal of the property on the historical 
reproduction cost basis, undepreciated, at a later hearing amount- 
ing to $524,310, less material and supplies. 

The Pomona Union also submitted a “Determination of present 
value,” in which the “Reproduction cost’? claimed was $812,- 
283.65 as of September 1, 1926. The “present fair value” 
claimed by applicant as of that date was $729,231.78 and in- 
cluded $70,166.15 for “going value,” which was purported to 
be made up of organization, cost of securing new subscribers, 
and interest during preliminary construction. This appraisal 
is based largely upon hypothetical assumptions which the record 
fails to adequately justify. 

Using the amount $524,310, which they had estimated for the 
property of.applicant, the Commission’s engineers further esti- 


mated an average rate base for the period January 1, 1927, to 
December 31, 1927, for a full flat rate schedule, as follows: 
Estimated historical reproduction cost as of January 1, 1924 .. $524,310.00 
Additions and betterments, January 1, 1924, to December 31, 

PT ee ee NT TT TTT TUT RTE Ce ee 121,440.00 
Estimated additions and betterments January 1, 1927, to June 

Se eee rrr rer TT ee Tree Tee Te ee eT TT O TTT Tr ere 10,000.00 


Materials and supplies and working cash capital ............. 28,600.00 





Total ...ccccccccccccccccccccccces Coeccccccccsocecccece $684,350.00 


Later evidence given in this matter indicated that contemplated 
additions and betterments to applicant’s plant would require 
a greater expenditure than that set forth above and this is given 
proper weight in the consideration of a reasonable rate base. 
After reviewing the valuations submitted and all related evidence 
before us in this proceeding, I am of the opinion that $695,000 
should be found reasonable as a rate base herein. 

Expenses. 

Applicant presented an estimate of operating expenses under 
its proposed rates for the period September 1, 1926, to August 
P.U.R.1928B. 





XUM 





RE POMONA VALLEY TELEPH. & TELEG. UNION. 709 


31, 1927, amounting to $141,098.84. Its estimate under its pro- 
posed alternate rates (which are on the flat rate basis) for the 
same period was $137,682.24. Commission’s engineers esti- 
mated applicant’s operating expenses for the period January 1, 
1927, to December 31, 1927, under the proposed rates to be 
$132,700, and under the proposed alternate rates $128,200. 

The time period of the applicant’s estimates is different from 
that used by the Commission’s engineers, but in other respects 
comparisons can be made properly one with the other. It should 
be noted that evidence introduced at the hearing showed that the 
Pomona Union had been in error in accounting for certain 
expenditures in a manner that resulted in incorrectly large main- 
tenance expenses and in book entries which did not show the 
full value of plant installed. The estimates of the Commission’s 
engineers appear to more nearly reflect that which should be 
expected in the future under proper allocation of charges of 
cost of plant placed. It should be noted that the applicant and 
the Commission’s engineers estimated considerably higher ex- 
penses under the partial toll plan than under the flat rate plan. 
I believe that an allowance of $128,600 for operating expenses 
for the year 1927 will permit the Pomona Union to properly 
maintain and operate its system in an efficient manner under a 
system of flat rates and that, if partial toll rates were established, 
such allowance would have to be increased by approximately 
$4,000. 


Rate plan. 

[1, 2] The Pomona Union, in its amended application, among 
other things, requested authority for the establishment of cer- 
tain toll interchange services and rates. It was proposed to divide 
the Pomona exchange into three separate and distinct exchanges, 
namely, Chino exchange, comprising the city of Chino and cer- 
tain surrounding territory, San Dimas exchange, comprising 
San Dimas and vicinity, and Pomona exchange, which would 
then be made up of the remaining territory and would include 
the cities of Pomona, Claremont, and La Verne and their 
environs. Exchange service at flat rates was proposed for each 
of these three exchanges and toll telephone rates for interchange 
service between them and outside points. The determination 
P.U.R.1928B, 
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of whether or not interexchange toll rates should be established 
within the present Pomona exchange area is one of the phases 
of this proceeding seemingly most difficult of solution. Very 
frequently, due to increase in cost, the rates for service in an 
exchange approach too nearly the value or fancied value of the 
service to many users of the service, under which circumstances 
it may be found more equitable that the area be divided into two 
or more exchange areas and that exchange service in each exchange 
be under flat rates and that service between such exchanges be 
en a charge per message or toll basis. Telephone companies, 
generally, have held this to be a fundamental principle in rate 
making. It should be pointed out, however, that it is almost 
as great an error to adopt this plan prematurely as to fail to 
apply it at the opportune time. In other words, the particular 
requirements of the territory under consideration, the effect of a 
change in method of charging for the service may have, and the 
particular local service conditions must all be studied in a pro- 
ceeding of this nature. If the reasonable interests of the large 
majority of the users of the service require that toll rates be es- 
tablished, then the personal interests of the few should give way 
to such requirement. There is community interest between all 
localities of a state; in fact, it may be said that community in- 
terest exists throughout the country but, of course, in a greater 
or lesser degree in each case considered; therefore, community 
interest is not controlling, for there must be some limit to the 
extent of flat rate telephone service. Among the factors which 
should be considered before a final determination is reached to 
change from flat to toll rates are: (1) the extent of the ter- 
ritory served; (2) the extent of the community interest between 
the several sections and the amount of intracommunity telephone 
traffic within these communities as compared with the intercom 
munity trattic ; (3) comparison of the cost of service to the 
majority of the telephone users under the two plans and effect of 
flat rate plan on charges to the smaller users of the service; (4) 
consideration ot present and pr posed method of operating Sys- 
tem. 

1. Hatent of the territory served. 

The Pomona Union renders telephone service in the five com- 
P.U.R.1928B. 
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munities of Pomona, Claremont, La Verne, and San Dimas in 
Los Angeles county, and Chino in San Bernardino county, and 
in their surrounding territories, a district which extends probably 
fifteen miles in at least one direction. Distances between points 
in the territory are, therefore, not too great for efficient complete 
local exchange service, provided other factors are equally as fa- 
vorable for a unified flat rate service. 

2. Community inierest and telephone traffic. 

Considerable testimony was given relative to community inter- 
est between the several cities and towns in the exchange territory 
and relative to the weight of such community interest in the de- 
termination of whether or not certain toll rates should be estab- 
lished by the utility. 

A review of the evidence in this proceeding, as given in verbal 
testimony and in exhibits, indicates that there is a considerable 
telephone trattie among all of the communities of the Pomona 
Union territory and with those near by. It was indicated in the 
studies presented that a large per cent of the originating calls in 
each community studied were intracommunity calls. Quite a 
large percentage of the outgoing intercommunity calls from 
Claremont, La Verne and San Dimas were to Pomona. Chino 
is shown to have a greater number of calls to Pomona, its nearest 
neighbor in the Pomona area, than to the entire Ontario-Upland 
exchange by the toll route plus the number of attempts over the 
so-called free service route. It is also noticeable that the per cent 
of traftie from San Dimas to La Verne and from La Verne to 
San Dimas was quite high. A review of the traffic studies pre- 
sented indicates that the outgoing calls from one of these com- 
munities to another decreases somewhat as the distance therefrom 
increases. 

3. Comparison of cost of service under the two plans. 

The evidence in this case indicates that the amount of the toll 
revenue account would be increased some $7,000 or $8,000 if 
the interexchange toll rates were introduced into the Pomona 
Union’s territory for service between parts thereof, as requested, 
and the telephone operating expenses would be increased between 


$4,000 and $5,000, with a net gain in revenue of possibly $3,000 
P.U.R.1928B, 
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over the condition which would obtain under a system of all flat 
rates. The estimated rate base submitted by applicant for the 
period September 1, 1926, to August 31, 1927, is greater by ap- 
proximately $2,800 for the partial toll plan than for the flat 
rate plan. In the rate bases estimated by the Commission’s 
engineers for the period January 1, 1927, to December 31, 1927, 
that for the partial toll plan was the greater by some $5,300. 
The schedules of rates attached hereto and marked Exhibit “A” 
are not so high as to seriously retard telephone development in 
this utility’s territory. 

t, Present and proposed method of operation. 

[3] The Pomona Union’s Claremont, Chino, La Verne, and 
San Dimas service is “auto-manual,” with no one in attendance 
at any of the central offices in these districts. Every call from 
any station in these exchanges is automatically sent over a “con- 
trol trunk” to the Pomona office, where it is challenged by an 
operator who, by means of a keyboard and machine equipment, 
causes the desired connection to be set up, after which she has 
no further control in the operation, the calling party’s disconnect 
being accomplished automatically. A “control trunk” is used 
in the operation of such a call until the operator has performed 
her work in the operation, after which the trunk is released. 
When the eall is for a number in another office, in addition to the 
momentary use of a “control trunk,” an interoftice “talk trunk” 
is employed until the release of the connection. If the calls 
from Chino and San Dimas were to be charged for on a message 
toll basis they would, as now, go to the Pomona office, where, 
instead of being trunked directly through by means of machine 
switching equipment, they would be connected through a toll 
switchboard and there be timed. The character and arrangement 
of outside facilities and central office equipment in this system 
are such that the introduction of toll board transmission losses 
might result in unsatisfactory service conditions. A saving 
in trunks necessary to carry the traffic might be made only if 
the use of the service were lessened or if the average holding time 
were found to be shortened. It seems apparently that the cost 


of operation and carrying charges in connection with each such 
P.U.R.1928B., 
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toll message would be materially increased over that which would 
obtain for a flat rate untimed call. It would seem difficult 
to justify the adoption of toll rates for service under these condi- 
tions except other conditions outweigh and require such toll 
rates. It is possible that local methods of operating in this 
utility’s exchange zones may some time be so changed that 
territorial arrangements and telephone and industrial develop- 
ment may be so different from the conditions now existing that 
a modification to a partial or complete toll basis of operation 
will be advisable. For some time to come telephone service 
in the territory of the Pomona Union should be rendered under 
flat rate schedules. 

The decision reached in this matter is based upon the condi- 
tions now existing and it should not be presumed that we are 
finding that this type of rate structure will be suitable if the 
further development of the art or later performance convinces 
us that a different basis of rate making can be devised. 


Service. 

There are some phases of applicant’s service which are deserv- 
ing of commendation and others which can well be improved. 

The service operations of the Pomona Union seem to be meet- 
ing the requirements of its customers since no complaints of in- 
terruptions of its service were received at any hearing in the 
matter and available trouble records show the trouble performance 
to be quite satisfactory. No complaint of delay in the comple- 
tion of orders for service was heard. Maintenance practices of 
the Pomona Union can be improved by the establishment of 
schedules of routine inspections and testing of equipment and a 
rigid adherence to such routine procedures. The utility’s over- 
all service performance appears to be quite credible. 


lates. 

In the applicant’s alternative flat rate schedule are set up rates 
which were different for the same grade of service in different 
districts. It would appear that the rates for like grades of serv- 
ice in these different districts should be the same under the 


same conditions and those herein found reasonable are deter- 
P.U.R.1928B. 
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mined upon such a basis. The Pomona Union proposed base rates 
for business service on one-, two- and four-party lines and resi- 
dence service on one-, two-, four-, five-, six- and eight-party lines. 
It is also noticeable that a great majority of the residenee services 
in the city of Pomona are on the ten-party schedule. All eight- 
party and ten-party service is furnished on a semiselective basis 
while other services within the several primary rate areas are of 
the higher grade full selective type. The schedules of rates here- 
in found reasonable will include an eight-party residence rate for 
the reason that many of the applicant’s customers evidently de- 
sire a multi-party service. The present ten-party business service 
in Pomona, La Verne, and San Dimas and eight-party business 
service in Claremont should be discontinued and the rate sched- 
ules herein found reasonable will not provide a rate for such 


services. 


Revenue. 

4| The Commission’s engineering department has estimated 
that, under present rates, the Pomona Union would receive a 
total gross revenue of $180,700 for the period from January 1, 
1927, to December 31, 1927. Deducting operating expenses, 
taxes, uncollectibles, and other minor items estimated for the vear 
1927, totaling $145,700, a net amount for interest and return of 
$35,000 remains. This is equivalent to approximately 5 per 
cent return on the rate base found reasonable in this proceeding. 
It is apparent that Pomona Union is entitled to an increase in its 
rates and charges for service which will add an amount to its 
revenue sufficient to provide a greater return. Pomona Union’s 
income statement estimated for the period January 1, 1927, to 
December 31, 1927, under the schedule of flat rates set forth 
in Exhibit “A,” attached hereto, is shown in the table follow- 
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STATEMENT OF ESTIMATED INCOME 
Under Rates Set Forth in Exhibit “A.” 
Pomona Valley Telephone and Telegraph Union 
January 1, 1927, to December 31, 1927. 


Telephone operating revenue. 


Subscribers’ station revenue ............: eeee- $178,700.00 
Miscellaneous exchange revenue ......-+.e+-e+++ 200.00 
Message tolls and commissions .........e+ee8+ 19,300.00 


————— $198,200.00 
Tclephone operating expenses. 


Maintenance expenses ......ccccccccrcccccess $63,900.00 
eer 34,000.00 
Commercial and general expense .........+..+: 30,700.00 
———-_ 128,600.00 
Net telephone operating revenue ...........---+-+00> $69,600.00 
Uncollectible operating revenue ............4.. $1,000.00 
Taxes assignable to operations ...... savcsnes <i 
Deductions from net operating revenue .........-.+0-- 18,400.00 
Operating INCOMES ..ccccccccesciccccccccscccesececes $51,200.00 
Less rent deductions .. ...cccccecccccccccscces tecvee soces 600.00 
Wok Taw taterent BW BOR oo s.os nnicciceesavcdescccces $50,600.00 


Operating practices. 

[5] While the operating instructions and practices of the 
Pomona Union are generally ample for the guidance of the operat- 
ing forces in the rendering of a service satisfactory to its cus- 
tomers, it should be noted that no “referred service” is given 
when a call is received for the telephone number of a service 
which has been “temporarily disconnected.” Failure to do this 


‘ 


results in the calling party receiving a “don’t answer” report, 
which is unsatisfactory and which many times is followed by 
repeated attempts to call the same temporarily disconnected 
number at added expense to the utility. Reasonable efforts 
should be made to arrange at an early date for intercepting service 
in connection with such temporarily disconnected services. In 
the outlying offices no “referred service” is given in connection 
with changed or permanently disconnected numbers and the same 
objection obtains as in the case of temporarily disconnected num- 
bers as above mentioned. Information service, as given by this 
utility, is sufficient in quantity and quality to meet the require- 
ments of the service. 

Service observations or samplings of the service are made to a 


limited extent and in so far as they are representative they 
P.U.R.1928B, 
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indicate no particular fault with the service operations of the 
Pomona Union; however, the number and scope of these service 
observations should be extended. 


Primary rate areas. 

Applicant desires to form primary rate areas in each of five 
exchange areas or zones as shown on maps submitted at the hear- 
ing. The primary rate area in any exchange is the more closely 
built up section within all parts of which the base rates apply 
equally and outside of which is the suburban area in which the 
base rates increased by mileage charges apply. It is to be 
noted that the primary rate areas as proposed were generally lib- 
eral in extent ; however, some criticism was voiced at the hearing 
on account of territory not included in the primary rate areas and 
requests for changes were made. The boundaries of these 
primary rate areas were inspected by engineers of the Commis- 
sion and testimony thereafter given concerning their locations. 
Some changes should be made in the boundary lines of these 
primary rate areas as submitted by applicant and maps thereof, 
as marked Exhibit “B,” show the extent of such areas as are 
herein found reasonable. 


Suburban zones. 

Applicant submitted a map showing the boundaries of its 
exchange territory and setting up suburban zones numbered 1, 
2, and 3. It appears that the suburban area of this territory 
should be divided into two suburban zones as shown on the map 
in Exhibit “C” attached hereto. It appears further that authori- 
zation of a change in the boundary of the territory served as 
requested should not be given in the order of this decision. 
Changes in the location of dividing lines between Pomona 
Union’s territory and adjacent territories may better be ar- 
ranged after informal investigations, as suggested in the opin- 
ion in Decision No. 19020 in Application No. 13308. 
P.U.R.1928B, 
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Re NORTHWESTERN INDIANA TELEPHONE COM- 
PANY et al. 
[No. 9067.] 


Sale — Evidence of stock ownership — Telephones. 

1. Evidence as to the ownership of stock in a telephone utility is 
pertinent and material to the consideration of a petition for authority 
to purchase such stock by two other telephone companies, p. 729. 

Intercorporate relations — Evasion of laws regulating stock buying in 
competitors by holding companies, 

2. An admission by an official of a telephone company that the 
plant superintendent of his company was also a director “by courtesy” 
of a holding company on the board of another utility to “represent the 
interest” of the first utility which claimed to have no money invested 
in the second, led to the conclusion that the spirit if not the letter of 
a law (§ 95 Public Service Commission Act) providing that no public 
utility should by any means acquire “property, stock, or bonds” of an- 
other similar utility without Commission authority, had not been fol- 
lowed, p. 730. 

Intercorporate relations — Qualification of officers — Local residence. 

3. A law (§ 18, Public Service Commission Act) providing that 
the majority of the board of directors of every utility operating within 
the state should be bona fide residents and citizens of that state is 
violated when three of five directors of domestic telephone company are 
residents and citizens of another state, p. 733. 

Sale — Division of purchased utility property — Telephones — Pub- 
lic interest. 

4. Property of a telephone utility proposed to be divided between 
two neighboring companies must be divided along lines indicating that 
public interest has been considered rather than arbitrary separations 
dictated by the interest of steckholders if the transaction is to merit 
the approval of the Commission, p. 733. 

Sale — lilegal practices — Felephones. 

5. A petition by two neighboring telephone exchanges to divide the 
property of another utility in the territory by the acquisition of capital 
stocks and assets was denied where the evidence showed that laws re- 
specting the purchase of stock in one utility by another and regarding 
the qualification of directors had been evaded and violated, respectively, 
and that the proposed division was without regard to public conven- 
ience and without consideration of the public sentiment of the sub- 
scribers affected, p. 735. 


(McCarpDLE, Commissioner, dissents. ) 
[December 16, 1927.] 


Petrtion of a telephone utility to sell and of two other 
P.U.R.1928B. 
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telephone companies to purchase the capit.1 stock and assets of 
the first company ; denied. 

Appearances: Emmett F. Branch, Attorney for the Winona 
Telephone Company; William Daily, Attorney for the North- 
western Indiana Telephone Company ; L. L. Bomberger, <At- 
torney for Crown Point Telephone Company; C. E. Stanton 
and E. S. Miller for City Council of Valparaiso; William A. 
Bossey, for Chamber of Commerce of Valparaiso; D. L. Me- 
Kessen, for Winona Telephone Company; Bruce B. Loring, for 


Committee of Citizens of Valparaiso, 


Ellis, Commissioner: On August 17, 1927, the petition of 
the Northwestern Indiana Telephone Company to sell, and of 
the Winona Telephone Company and Crown Point Telephone 
Company to purchase the capital stock and assets of said North- 
western Indiana Telephone Company was filed with the Publie 
Service Commission of Indiana. Said petition, omitting caption, 
is as follows: 

“Your petitioners respectfully represent that petitioner 
Northwestern Indiana Telephone Company is a corporation 
organized- under the laws of the state of Indiana, with its 
principal office and place of business in Valparaiso in said 
state, and that it operates a system ot telephones and telephone 
exchanges in said city of Valparaiso and in the towns of Chester- 
ton, Wheeler, and Kouts, in Porter county, and in the city of 
Ilobart, Lake county, all in the state of Indiana; that the peti- 
tioner Winona Telephone Company is likewise a corporation 
organized under the laws of the state of Indiana, owning and 
operating a system of telephones and telephone exchanges in the 
eity of Plymouth, Marshall county, and in the city of Knox, 
in Starke county, and in the city of Winimac, in Pulaski 
county, and others, all in said state, and having its principal 
ottice and place of business in the city of KXnox, Indiana; that 
that petitioner Crown Point Telephone Company is a corporation 
organized under the laws of the state of Indiana, and owning 
and operating a telephone exchange and system of telephones 
in the city of Crown Point, and its vicinity, in Lake county, 
Indiana. 

“That each and all said petitioners are public utilities en- 
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gaged in the furnishing of telephone service to the public for 
hire within the state of Indiana. 

“That the corporate capital of petitioner Northwestern In- 
diana Telephone Company is caine as follows: 1500 shares 
of common capital stock of the par value of $100 each, all out- 
standing; 1000 shares of first preferred stock of the par value 
of $100 each, all outstanding; 1000 shares of second preferred 
stock of the par value of $100 each, of which $31 shares are out- 
standing; that the corporate capital of petitioner -Winona Tele- 
phone Company is comprised as follows: 2000 shares of com- 
mon capital stock of the par value of $50 each, all outstanding; 
2000 shares of preferred stock of the par value of $100 each, 
of which 1830 shares are outstanding; that the corporate capital 
of petitioner Crown Point Telephone Company is $65,000, 
divided into 650 shares of the par value of $100 each, all out- 
standing. 

‘That it is the desire of the petitioner Northwestern Indiana 
Telephone Company, as expressed by its stockholders and board 
‘f directors, to liquidate and retire from business, and it is the 
desire of all of the petitioners, as expressed by resolution of their 
respective board of directors, that the business, plant, assets, 
and territory of petitioner, Northwestern Indiana Telephone 
Company be acquired by the petitioners Winona Telephone Com- 
pany and Crown Point Telephone Company, under the terms 
and conditions of a certain contract dated June 23, 1927, a true 
copy thereof being hereto attached as Exhibit ‘A’, and made a 
part hereof. 

“That the method proposed for accomplishing the aforesaid 
purposes is as follows, to wit: 

(a) Petitioner Winona Telephone Company shall acquire and 
own 900 shares of the common capital stock, 600 shares of the 
first preferred stock, and 500 shares of the second preferred 
stock of petitioner Northwestern Indiana Telephone Company, 
for which petitioner Winona Telephone Company proposes to 
pay the sum of $307,500, and said petitioner avers that the 
stock to be acquired by Winona Telephone Company is worth 


at least said sum of $307,500. 
P.U.R.1928B., 
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“(b) Petitioner Crown Point Telephone Company shall ac- 
quire and own capital stock of said Northhwestern Indiana 
Telephone Company, as follows, to wit: 600 shares of common 
stock, for which it proposes to pay $202 per share; all of the 
remaining first preferred stock over and above the aforesaid 600 
shares to be purchased by petitioner Winona Telephone Com- 
pany, for which it, said Crown Point Telephone Company, pro- 
poses to pay $103 per share; all of the remaining second pre- 
ferred stock over and above the 500 shares which petitioner 
Winona Telephone Company proposes to purchase, for which 
petitioner Crown Point Telephone Company proposes to pay 
$101 per share, that as to such of said preferred stock as may 
not be purchasable at the aforesaid price, said Crown Point 
Telephone Company will furnish to said Northwestern Indiana 
Telephone Company funds to redeem the same, not to exceed 
the above mentioned prices per share, making a total considera- 
tion to be paid by petitioner Crown Point Telephone Company 
of approximately $195,000, and said petitioner avers that tiie 
stock to be acquired by Crown Point Telephone Company is 
worth at least said sum of $195,000. 

“(e) Upon the completion of the purchase of stock as afore- 
said, it is proposed that petitioner Winona Telephone Company 
surrender to petitioner Northwestern Indiana Telephone Com- 
pany, for cancellation, all of the common and preferred stock of 
the latter company acquired by the former company, as herein 
set forth, upon delivery, conveyance, and transfer to said Winona 
Telephone Company of the telephone plant and property of said 
Northwestern Indiana Telephone Company, to be acquired, 
owned, and operated by said Winona Telephone Company as 
hereinabove set forth; that thereupon, to wit: after the transfer 
of said stock, as aforesaid, and after the purchase by the peti- 
tioner Crown Point Telephone Company or redemption by 
Northwestern Indiana Telephone Company of all of the out- 
standing preferred stock of said Northwestern Indiana Telephone 
Company, the petitioner Northwestern Indiana Telephone Com- 
pany, in consideration of the surrender for cancellation of all of 


its stock then held or redeemed by said Crown Point Telephone 
P.U.R.1928B. 
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Company, will deliver, convey, and transfer to said Crown Point 
Telephone Company, all of the remaining telephone plant and 
property of said Northwestern Indiana Telephone Company, 
upon the assumption by Crown Point Telephone Company of all 
liabilities thereon and thereof, and thereafter dissolve its cor- 
porate existence. 

“Petitioners further show and represent to the Commission 
that the value of the property of Northwestern Indiana Tele- 
phone Company is at least the amount of the purchase price to 
be paid by Winona Telephone Company and Crown Point Tele- 
phone Company. 

“Petitioners further represent that the property and _tele- 
phone plant of the petitioner, Northwestern Indiana Telephone 
Company, which it is proposed that petitioner Crown Point 
Telephone Company acquire, is located adjacent and convenient 
to the present telephone plant and territory of petitioner Crown 
Point Telephone Company, and can readily be operated in con- 
nection with the existing property and plant of the said Crown 
Point Telephone Company in a practical and economic manner 
and in the public interest and to public advantage; that like- 
wise the property proposed to be acquired, owned, and operated 
by Winona Telephone Company is adjacent to and connected 
with other properties and plants of said company, and can and 
will be operated in a practical and economic manner and in the 
publie interest and to the public advantage. 

“Wherefore, your petitioners pray that the Commission as- 
sume jurisdiction of this petition; that it proceed to investigate 
and ascertain the facts concerning the proposals herein set forth; 
that it enter an order in due course, approving the proposed 
acquisition of the stock of said petitioner Northwestern Indiana 
Telephone Company by the other petitioners in the manner herein 
outlined, and that it further approve the division and transfer 
of the present property and plant of said Northwestern Indiana 
Telephone Company between the other petitioners, and the trans- 
fer of the franchises, rights and privileges thereunto appurte- 


nant, and the liquidation of said Northwestern Indiana Tele 
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phone Company, and that it make all other proper orders upon 
such terms and conditions as to the Commission may seem fit. 
“Respectfully submitted, 
Northwe slern Indiana Telephone Company 
By (signed) H. R. Ball, its President. 
Winona Telephone Company 
By (signed) Sam Tomlinson, its President. 
Crown Point Telephone Company 
By (signed) L. C. Jones. Its Vice-Presi- 


dent.” 
Attached to petition were Exhibits as follows: 


“BHahibit A. 

“This Agreement, made this 25rd day of June, A. D. 1927, 
by and between Winona Telephone Company, an Indiana cor- 
poration, hereinafter called ‘Winona’, party of the first part, and 
Crown Point Telephone Company, an Indiana Corporation, 
hereinafter called ‘Crown Point’, party of the second part, 

Witnesselh: “That, whereas, the First-Chieago Corporation, 
an Illinois corporation, now owns all of the outstanding common 
capital stock of Northwestern Indiana Telephone Company, an 
Indiana corporation, hereinafter called ‘Northwestern’, and owns 
678 shares of the first preferred stock of Northwestern and 652 
shares of the second preferred stock of Northwestern, and may 
purchase additional shares of said first and second preferred 
stock of Northwestern; and 

“Whereas the said First-Chicago Corporation is willing to 
sell all stock, both common and preferred, which it now owns or 
may hereafter acquire in Northwestern to the parties hereto, at 
the price hereinafter set forth, 

“Now, therefore, the parties hereto agree as follows: 

“I. Winona agrees to purchase from First-Chicago Corpora- 
tion 900 shares of the common stock of Northwestern, 600 
shares of the first preferred stock of Northwestern, and 500 
shares of the second preferred stock of Northwestern, all for a 
total consideration of $507,500; the stock acquired by Winona 
shall be held in escrow by the First Trust and Savings Bank of 
Chicago, Illinois, for the purpose of carrying out this agreement 
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and of surrender to Northwestern for cancellation upon delivery 
to Winona of the assets hereinafter described to be transferred 
to Winona. 

“II. Crown Point agrees to purchase 600 shares of the com- 
mon stock of Northwestern from the said First-Chicago Corpora- 
tion for a consideration of $202 per share, and further agrees 
to purchase from said First-Chicago Corporation all of the shares 
of the first preferred stock of Northwestern which said First- 
Chicago Corporation now owns or may hereafter acquire in addi- 
tion of the 600 shares purchased by Winona, and all shares 
of the second preferred stock of Northwestern which the said 
First-Chicago Corporation now owns or may hereafter acquire in 
addition to the 500 shares purchased by Winona, at a price of 
$105 per share for the first preferred and $101 per share for the 
second preferred; if Crown Point does not acquire, under the 
terms hereof, all the remaining outstanding preferred stock of 
Northwestern, Crown Point shall cause Northwestern to eall ail 
outstanding preferred stock, and Crown Point shall advance a 
suflicient sum of money to Northwestern to redeem such stock. 

“IIT. Winona agrees to surrender to Northwestern for can- 
cellation, all of the common and preferred stock of Northwestern 
acquired by Winona hereunder, upon delivery, conveyance, and 
transfer to Winona of the telephone plant and property of Norih- 
western, including its real estate located within the territory 
outlined in blue on the map hereto attached, marked ‘Exhibit 
A,’ excepting from said property all toll poles, wires, and equip- 
ment constituting the Valparaiso-Hobart and Valparaiso-Chester- 
ton toll lines of Northwestern, and including therein certain 
specified interests in personal property of Northwestern as set 
forth in detail in Exhibit B hereto attached. 

“IV. Crown Point agrees, after the transfer to Winona of the 
assets of Northwestern herein specified, and after the purchase 
by Crown Point or redemption by Northwestern of all the out- 
standing preferred stock of Northwestern, to cause Northwestern 
to liquidate its remaining assets to Crown Point, and to cause 
Northwestern to be dissolved as soon as may be thereafter. 

“V. Crown Point agrees to assume by proper instruments all 


obligations and liabilities of Northwestern, excepting those here- 
P.U.R.1928B. 
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inafter specifically assumed by Winona, and including any and 
all contracts which Northwestern may now have with its corpo- 
rate officers. 

“VT. Winona agrees to assume liability for all real and per- 
sonal property taxes on the property transferred to it subsequent 
to the date of transfer, that is, to pay the installments due No- 
vember 1928 and thereafter, and to pay to Northwestern the 
present value of any prepaid insurance on said property, and 
to collect and transmit to Northwestern any unpaid bills of sub- 
scribers for telephone service in said territory rendered prior to 
said transfer, but without guarantee of any said accounts, pro- 
vided that Northwestern will pay to Winona the amount of any 
prepayment of bills of subscribers for telephone service in said 
territory on the date of said transfer. 

“VII. It is agreed that those parties receiving service from the 
Wheeler and Chesterton exchanges of Northwestern at locations 
just within the limits of the territory outlined in blue on Ex- 
hibit A, attached, shall continue to be served from such exchanges 
by Northwestern or Crown Point after the transfer of the prop- 
erties hereinabove described, so long as such subscribers desire 
such service, but Crown Point agrees that it will not solicit nor 
accept other subscribers within the limits of said territory. 

“It is agreed that those parties receiving service from the Val- 
paraiso exchange at locations just without the limits of the terri- 
tory outlined in blue on Exhibit A, attached, shall continue to 
be served from such exchange by Winona, after the transfer of 
properties hereinabove described, so long as such subscribers de- 
sire such service, but Winona agrees that it will not solicit nor 
accept other subscribers without the limits of said territory. 

“IX. Upon the execution of this agreement, the parties hereto 
shall apply to the Public Service Commission of Indiana for 
its consent and authority for the parties hereto to proceed in the 
manner indicated by this contract, i. e., Winona to acquire said 
stock and transfer said stock for said assets; Crown Point to 
acquire said stock and liquidate to Crown Point all the remain- 
ing assets of Northwestern. Each party shall conduct its pro- 
P.U.R.1928B. 
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ceedings in its own name, or by joint petition, if such is advisa- 
ble, and shall at its own expense make any appraisals of the 
respective properties to be secured hereunder which may be 
advisable or necessary as a part of said proceedings. If said 
Commission refuses its consent and approval of either or both 
of said petitions, or of said joint petition, this agreement shall 
become null and void and of no effect. If said Commission ap- 
proves said petitions or said joint petition, the purchase of stock 
by Winona, and the transfer of assets to Winona shall be con- 
summated simultaneously, and as expeditiously as possible. 

“Tf, in the opinion of Crown Point, the consent of the Inter- 
state Commerce Commission is necessary or advisable before it 
may carry out its obligations in paragraph II hereof, and acquire 
thereafter the assets of Northwestern not conveyed to Winona, 
Crown Point shall make said application to said Commission, 
with such assistance therein as Winona may be able to render 
without expense to it, provided, however, that Winona may ac- 
quire said property, if it so desires, prior to any action by Inter- 
state Commerce Commission on said application. 

“Crown Point agrees to employ counsel to prepare all cor- 
porate papers and documents incident to the consummation of 
this agreement, and to pay the expenses thereof, except such 
expenses as shall be incurred by Winona in employing counsel 
to examine any such papers and documents, or any expenses of 
Winona, including attorneys’ fees, incurred in proceeding before 
the Public Service Commission of Indiana relative to this agree- 
ment or the consummation thereof. 

“In the event that the consent of the Indiana Publie Service 
Commission to this contract is not obtained within sixty days 
after the date hereof, then this contract shall, at the option of 
either party, become null and void, and each party shall be 
relieved of any liability hereunder. 

“Thais Agreement shall inure to and be binding upon the re- 
spective successors and assigns of the parties hereto. 

“In Witness Whereof, the parties hereto have hereunto caused 


these presents to be signed by their officers thereunto duly au- 
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thorized, and have caused their corporate seals to be hereunto 
affixed and attested by their respective secretaries, the day and 
year first above written. 
Winona Telephone Company, 
By (signed) Sam Tomlinson, 
Attest: 
(Seal) (Signed) L. E. Daniel, 
its secretary. 
Crown Point Telephone Company, 
By (Signed) L. C. Jones, 
its vice-president. 
Attest: 
( Seal ) (Signed) J. J. Carroll, 


p ” 
its secretary. 


“Exhibit B. 


“This exhibit is attached to and made a part of a certain con- 
tract between the Winona Telephone Company, herein called 
‘Winona,’ and the Crown Point Telephone Company, herein 
called ‘Crown Point,’ dated this 23rd day of June, A. D. 1927, 
and specifies the interest in certain specified personal property 
aequired by Winona under the terms of the above described 
agreement, and the method of distribution thereof. 

“1. It is agreed that Winona shall receive a 60 per cent in- 
terest in the following described property, the cost to the North 
western and the present value thereof being that shown opposite 
cach item: 

P.U.R.1928B, 
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“Motor Equipment as Follows: 
Cost to 
Nortliwestern Present 
Company. Value. 
1 Chevrolet coupe bought June 1, 1926, used by col- 
lector and chief operator ...........cees: see $747.50 
D< preciation 12 months at 2% rer 7 eee ee 179.40 $568.10 
1 Ford bought December 17, 1926, used by plant 
supervisor OE ee ee eee Ee ee 413.29 
Depreciation 6 months at 2% ..........sesessees 49.59 363.70 
1 Ford maintenance outfit bought January 10, 1927, 
ee eee Sri rae il eis nv pla 168.00 
Depreciation 5 months at 2% ...... bi ros ewmeNs 16.80 151.20 
1 4-wheel trailer bought September 30, 1926 ...... 314.00 
Depreciation ......... iewanee ofa aire leainaaica 14.00 300.00 
1 24-ton service construction truck bought December 
7, 1924: 
Ce Serre (Sv aceeeae sae e eeee Chad eae es 2.285.06 
Body CAP COSOCEDS OH RORE COOH RECCKOD ORO ESO OS 856.12 
BOE 6565 8eK ch esws Ke OesrereeNeek Tee eames 50.00 
BORRR. ssvaces eT eT Te COT Tee eee $3,191.18 
SREDUEIU OUD. 0.6 oie ncacwmnsseneew ss asseninems 1,595.59 
New spare tire and tube ........... eer re Tre 150.00 1,745.59 
BOE icéesdiaventssaiaenewesasooaeeees his $3,128.59 
“General office equipment at Valparaiso as follows: 
es — Date Purchase Present 
1 a rent. * . 
Kind of Equipment Purchased. Price. Value. 
Se MP vakbccnaesoncuecs asaeeeeuseee 1918 $15.20 $15.20 
7 MT TT CT ee Te 1919 197.46 197.46 
= ma CT rrr ree 1920 147.14 147.14 
. aol re ee 1921 80.30 80.30 
Me ee rr re 1926 80.00 80.00 


$520.10 $520.10 








Royal Typewriter # 987544 .........00.. 9-1-26 75.00 
rm fi DOGELT 2. .cecccccces 9—-1-26 y 75.00 
L.C. Smith “ csconcsceng CR TT 3-S-27 94.50 85.00 
Elliott Addressing Machine No. 12854... 1919 365.00 200.00 
Burroughs Adding Machine No. 3-656736 . 1925 125.00 80.00 
Burroughs Adding Machine No. 3-526127 . 1925 125.00 80.00 
Safeguard Check Writer Model Y-217899 .. 2-15-26 75.00 50.00 
$1,489.10 $1,165.10 


“It is agreed that Winona shall by notice in writing specify 
any or all of above said property that it desires and that such 
property so specified shall be transferred to Winona, and Winona 
shall pay to Crown Point a sum equal to 40 per cent of the pres- 
ent value of such property so transferred to it. Crown Point 
shall pay Winona a sum equal to 60 per cent of the present value 
of any such property not taken by Winona. 

P.U.R.1928B. 
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“2. It is agreed that Winona shall receive a 60 per cent in- 
terest in the following described property now in stock at Val- 
paraiso: 

Cable and eable fittings 

Hardware 

Line wire of all kinds and fittings 


Strand 

Terminal boxes 
Glass 

Anchors and fittings 
Tools 


“Tt is agreed that Crown Point shall cause an inventory and 
invoice to be made of said property as of a date to be determined 
as hereinafter specified. Such portion of said property as shall 
be indicated in writing by Winona shall be transferred to it and 
Winona shall pay to Crown Point a sum equal to 40 per cent of 
the value of said property, as shown by said inventory and in- 
voice, transferred to it and Crown Point shall pay to Winona 
a sum equal to 60 per cent of the value of any such property 
not taken by .Winona. 

“3. It is agreed that 25 per cent of the magneto subsets and 
the magneto switchboard material now owned by the North- 
western Company and in stock at Valparaiso shall be transferred 
to Winona. The quantity of such magneto subsets and magneto 
switchboard material shall be determined by an inventory which 
Crown Point shall cause to be made as of a date to be determined 
as hereinafter specified. 

“4. It is agreed that Winona shall take possession of all re- 
ecivers, transmitters, and induction coils leased by Northwestern 
and use it within the territory outlined in blue on Exhibit ‘A’ 
attached to the above described contract, so far as it legally may 
do so under the terms of the contract of lease by which the 
Northwestern Company acquired and holds such instruments, 
and Winona agrees to comply with all terms and conditions in 
any such contracts of lease and to make all payments required 
under the terms of said lease and applicable to the instruments 
in its possession. 

“The number of such instruments shall be determined by an 
P.U.R.1928B. 
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inventory which Crown Point shall cause to be made as of a 
date determined as hereinafter specified. 

“5. It is agreed that all inventories required under the terms 
of this exhibit shall be made as of a date agreed upon by the 
parties hereto and subsequent to the approval of the Indiana 
Public Service Commission, and within five days thereafter. If 
the parties hereto cannot agree upon a date, the inventory shall 
be made as of the fifth day subsequent to the approval of the 
Indiana Public Service Commission. 

“6. Common battery subsets and common battery switchboard 
material in stock at Valparaiso shall be transferred to Winona.” 

Pursuant to legal publication and notice to interested parties, 
a hearing was held on said petition in the rooms of the Com- 
mission, Indianapolis, Indiana, on October 6, 1927 at 9 A. M. 

The petitioner submitted in evidence an appraisal of the prop- 
erty of the Northwestern Indiana Telephone Company as of 
July 1, 1927, made by J. R. Turner, Chief Appraisal Engineer 
of the Illinois Bell Telephone Company. Said appraisal gave 
the cost of reproduction of the property of said company as $795,- 
927, while the cost of reproduction less depreciation was given as 
$545,672. 

The chief engineer of the Public Service Commission, Earl] 
L. Carter, submitted in evidence an appraisal of the property 
of the Northwestern Indiana Telephone Company, as follows: 


Cost of reproduction ............ ee ccccccccccccccccccccccsccces GOF8; 416 
Cost of reproduction depreciated ......ccccccccccccccsccccscess 491,179 


[1] At this hearing, the Commissioner in charge made some 
inquiries of the president of the Northwestern Indiana Com- 
pany, a witness called by the petitioners, concerning the owner- 
ship of the stock of the company which it is proposed in the 
petition to purchase. The testimony given by this witness was 
neither satisfactory nor in conformity with the allegations of 
the petition and exhibits attached thereto. Counsel for the peti- 
tioners objected to this questioning, but the Commission was 
of the opinion then, and is of the opinion now, that evidence as 
to the ownership of this stock is pertinent and material to this 
cause since the petition requests authority for the Winona Com- 
pany and Crown Point Company to purchase said stock. 
P.U.R.1928B. 
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Following this hearing the Commission took the matter under 
advisement and it was decided to make a thorough investigation 
of the question of the present ownership of the stock in view of 


t the hearing. 


the developments i 

Accordingly, further hearing was ordered before the Commis- 
sion at Indianapolis, Indiana, on November 1, 1927. At this 
hearing representatives of and counsel for the Winona Company, 
Crown Point Company, Illinois Bell Telephone Company, and 
the First Chicago Corporation were present by request of the 
Commission. 

[2] The evidence showed that the stock of the Northwestern 
Company had been purchased by the First Chicago Corporation 
of Chieago, Illinois, an Illinois Corporation, associated with a 
bank in Chieago, some time ago at the suggestion of the Illinois 
Pell Telephone Company. [It was shown by the evidence that 


there was an agreement between the First Chicago Corporation 
d the Illinois Bell Telephone Company to the effect that the 
First Chicago Corporation should purchase this stock and the 
linois Bell Telephone Company, would, within a certain time, 
tain a purchaser for such stock held by the First Chieago Cor- 
ation. Although the testimony was to the effect that there 
is no connection between the First Chicago Corporation and the 
Illinois Bell Telephone Company, it was admitted that the First 
Chicago Corporation had placed upon the board of directors of 
the Northwestern Company a representative of the Llinois Dell 
Company. The vice-president and general manager of the II- 
linois Bell Telephone Company, testifying concerning this mat- 
ter, referred to this director as representing “our interest,” and 
it appeared that, to some extent, at least, the Illinois Bell Tele- 
phone Company, through this director, is exerting a direct in- 
fluence upon the management and conduct of the affairs of the 
Northwestern Company, although not admitting ownership of 
stock. 

The testimony of H. O. Hale, vice-president and general man- 
ager of the Illinois Bell Company concerning this matter as 
shown by the record is as follows: 

Q. You heard the testimony about “your” member on the 
board of directors of the Northwestern, did you not? 


P.U.R.1928B. 
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A. Mr. L. C. Jones is a director in the Northwestern Indiana 
Telephone Company and Mr. L. C. Jones is our division plant 
superintendent in the suburban territory. 

Q. He is your director on the board ? 

A. He represents our interest, yes. 

Q. How were you able to put him on the board when you had 
no interest and had invested no money in this company ? 

A. By the courtesy of the First Corporation, I suppose. 

The evidence indicated that at the time of the hearing, the 
board of directors of the Northwestern Indiana Telephone Com- 
pany was composed of the following named persons: 

Ek. E. Schmey, Evanston, Illinois; J. O. Sorg (Auditor of 
First Trust & Savings Bank) resides in state of Llinois; H. R. 
Ball, Valparaiso, Indiana; L. C. Jones, resides in Lllinois; Mr. 
MeGill, Valparaiso, Indiana (Witness did not know his initials). 

It appears that Schmey and Sorg were placed on the Board of 
Directors by the First Chicago Corporation and Jones at the 
instance of the Illinois Bell Telephone Company through the 
“courtesy of the First Corporation.” The stock of the Crown 
Point Telephone Company, one of the petitioners in this cause, 
is owned by the Illinois Dell Telephone Company. L. C. Jones 
is one of the signers of the petition in this cause as vice presi 
dent of the Crown Point Telephone Company. The evidence 
concerning the Northwestern Indiana Telephone Company indi- 
cates that three members of the board of directors are bona fide 
residents and citizens of the state of Illinois. 

Representatives of the city of Valparaiso appeared at this 
hearing and entered formal protest against the granting of the 
petition. As a result of these representations, the Commission 
ordered further hearing in this matter in the city of Valparaiso 
on November 17, 1927, in order to give the citizens of said city 
an opportunity to present evidence in this matter. 

The hearing was held at the time and place above indicated. 

A number of citizens of Valparaiso and other towns and com- 
munities where the Northwestern Indiana Telephone Company 
now operates, appeared at the hearing and entered protest against 
the granting of the petition. It appeared from the evidence 
that the citizens of this district are opposed to the proposal of 
P.U.R.1928B, 
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the petitioners to dissolve the Northwestern Indiana Telephone 
Company and for this property to be divided by the Winona 
Telephone Company of Plymouth and the Crown Point Tele- 
phone Company. The evidence indicated that the objection of 
these patrons was based on their belief that Valparaiso and the 
surrounding territory is an integral part of the Calumet dis- 
trict of Indiana, and that no part of this telephone system should 
be acquired and directly connected with the Winona Telephone 
Company of Plymouth, but that the present service and manage- 
ment of the Northwestern Company is entirely satisfactory. 

The petitioners presented evidence intended to show that in 
the event the petition is approved, no change of any consequence 
will be made in the character or quality of the service rendered 
and that it would in no wise be a disadvantage to Valparaiso or 
other communities thereabout to have the telephone exchange 
owned and operated by the Winona Company. 

While numerous other matters were presented at the three 
hearings held in this cause, the essential points in the evidence 
have been reviewed above. 

Section 95 of the Publie Service Commission Act, as amend- 
ed, contains the following provision: 

“No public utility shall directly or indirectly acquire or he 
come the owner of the property, steck, or bonds of any other 
publie utility authorized to engage or engaged in the same or a 
similar business or operating or purporting to operate under a 
franchise from the same or any other municipality or under an 
indeterminate permit, unless authorized so to do by the Com- 
mission.” 

The Illinois Bell Telephone Company is a public utility en- 
gaged in the same or similar business in Indiana as the North- 
western Indiana Telephone Company and as such public utility 
is required to comply with the provisions of the Public Service 
Commission Act. 

The circumstances surrounding the acquisition of the stock of 
the Northwestern Indiana Telephone Company by the First 
Chieago Corporation at the instance of the Illinois Bell Tele- 
phone Company leads this Commission to the conclusion that 
P.U.R.1928B. 
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the spirit, if not the letter, of § 95 has not been followed in 
this transaction. 

[3] Section 18 of the Public Service Commission Act, as 
amended, contains the following provision: 

“The majority in number of the board of directors of each and 
every company or association organized under the laws of the 
state of Indiana and coming under the provisions of this act 
shall be bona fide residents and citizens of the state of Indiana 
while acting as such directors.” 

The Commission is of the opinion that neither the letter nor 
the spirit of this section of the Public Service Commission Act 
has been followed in connection with the selection of the present 
board of directors of the Northwestern Indiana Telephone Com- 
pany in view of the fact that, according to the evidence, three 
of the five directors of said company are citizens and residents 
of the state of Illinois, at least one of such nonresident directors 
being a representative of the Illinois Bell Telephone Company on 
such Board. a; 

[4] The proposal submitted to the Commission for considera- 
tion in this petition is, briefly: That the stock of the North- 
western Company be jointly purchased by the Winona Company 
and Crown Point Telephone Company and then for the North- 
western Company to be dissolved and the property to be divided 
between the Winona Company and the Crown Point Company, 
approximately 60 per cent of such property going to the Winona 
Company, and approximately 40 per cent of the property to the 
Crown Point Company. 

The Commission caused its engineering department to make 
a report setting out in detail the proposed division of this prop- 
erty and also the air line mileage between the principal exchanges 
involved in view of the allegations of the petition to the effect 
that the proposed division is in the public interest and that the 
portions of the property to be acquired by the Winona Company 
and the Crown Point Company are adjacent to such properties. 
The report of the engineering department concerning these mat- 
ters is as follows: 

“The Winona Telephone Company is to receive that portion 
P.U.R.1928B. 








734 INDIANA PUBLIC SERVICE COMMISSION. 


of the telephone property situated in Porter, Morgan, Pleasant, 
Center, and Washington townships in Porter county, Indiana, 
and in addition thereto all telephone property in a strip two 
miles wide across the south ends of Liberty and Jackson town- 
ships. Also, all telephone property in the southeast portion of 
Union township described as follows: Beginning at a point on 
the south side of Union township approximately two and one-half 
miles west of the southeast corner of Union township and two 
and one-half miles east of the southwest corner of Union town- 
ship, same being the middle point on the south line of Union 
township. From this middle point a line extending due north 
approximately three miles, thence east approximately .75 of a 
mile, thence north one mile, thence east approximately .6 of a 
tnile, thence north 1 mile, thenee east approximately .85 of a 
mile, thence north 5 mile, thence east approximately .3 of a 
tnile, thus coming to the township line between Union and Center 
townships in Porter county, at a point 5 mile south of the north 
cdge of Union township. 

“The Crown Point Telephone Company, according to the 
terms of thé contract, reserves any telephone lines and subscriber 
stations which are now being served from the Wheeler or Ches- 
terton exchanges and which are immediately within the terri- 

ries described above. Likewise, the Winona Telephone Com- 
pany receives all of the telephone lines and subseriber stations, 
which, as of the date of the contract, are receiving service from 
the Valparaiso exchange, but which are located immediately out- 
side of the territories described above. 

“Following is a tabulation of the different telephone exchanges 
showing the approximate mileage in a direct line from center 


of town to center of town: 


CR. FC RIOMS. yk 8 isi tee eres cena éewesse 1. oe. tee 
CE EE 50-6 cc caw ees SxeRedatecernreniven anewens 94 - 
CN ED ns Cee kc kA KRW eE DEE e Swett edeewee 20 sad 
OE oo he aces ks kee Chee Ne kee We Eka cws 19 7 
Ce ND i co ec eenneecisseenpasudeneneeat a. oe = 
Valparaiso—Crown Point .......0..ccccccccccccces eecereee " 
VO PEING 6c 5G sete nar esetencncess bsjuadaeennns 104 “3 
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This proposed division of the property appears to have been 
made entirely along arbitrary lines and without regard to public 
convenience and public necessity. No sound reasons, in the opin- 
ion of the Commission, were advanced in the evidence for the 
arbitrary division of the property proposed in the petition. It 
appears to the Commission that one interest obtained control of 
this telephone property and then another interest obtained a divi- 
sion of the property originally obtained by methods seriously 
questioned by this Commission. If the property of the North- 
western Indiana Telephone Company is to be divided with the 
consent of this Commission, it must be along lines indicating 
that publie interest has been considered rather than along lines 
dictated alone by present or proposed owners of the stock of said 
company. 

|5] While the mere fact that citizens of a number of the 
cities and towns affected have protested against the granting of 
this petition cannot be considered as controlling, the Commission 
is of the opinion that satisfactory public relations are necessary 
for the successful operation of utility property. Continuance 
of the present excellent public relations disclosed by the evidence 
appears to the Commission to be impossible under the division 
of the property as proposed in the petition. The attitude of the 
petitioners on this question is discussed in the testimony of an 
official of the Winona Company as shown by the record as fol- 
lows: 

(). Have you made any investigation, as to the attitude of 
the citizens of Valaparaiso and Kouts with reference to your pur- 
chasing, or your company purchasing, the two exchanges ¢ 

A. Not much. 

Q. If it were shown to you that the citizens of this community, 
the greater portion of the citizens of this community, desire that 
Valparaiso and Kouts be left with the present hook-up, that is 
with the Crown Point Company, would you want to come in to 
this community with that feeling in the minds of the citizens ? 
P.U.R.1928B. 
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A. I see no reason not to. 

The Commission feels that public interest must be considered 
as well as the interest of petitioners. 

The Virginia supreme court of appeals, in its opinion in Com. 
ex rel. Augusta County Farmers’ Mut. Teleph. Co. v. Staunton 
Mut. Teleph. Co. 134 Va. 291, P.U.R.1925B, 198, 203, 114 
S. E. 600, recognized this principle and said: 

“While it is true that the proceeding in the instant case is 
in the nature of a suit in chancery, yet in all such cases involv- 
ing the regulation of public service corporations, the public as 
well as the nominal parties has an interest which the law requires 
the Commission to protect, to the end that the service rendered 
the public may be efficient and the best to be had under the 
circumstances.” 

In view of the evidence submitted, the Commission finds as 
follows: 

1. That the acquisition of the stock of the Northwestern In- 
diana Telephone Company by the First Chicago Corporation at 
the suggestion of the Illinois Bell Telephone Company is con- 
trary to the spirit, if not the letter, of § 95 of the Public Service 
(‘ommission Act, as amended. 

2. That the board of directors of the Northwestern Indiana 
Telephone Company, as now constituted, is not in conformity 
with the provisions of § 18 of the Public Service Commission 
Act. 

3. That the proposed division of the property of the North- 
western Indiana Telephone Company is an arbitrary division 
made without regard to the service requirements of the territory 
involved, 

+, That the proposed division of the property of the North- 
western Telephone Company along the lines proposed in the 
petition would militate against satisfactory public relations on 
the part of the petitioners. 

The evidence discussed above shows, in the opinion of the 
Commission, that the petition in this cause should be denied, 
making it unnecessary to undertake a discussion of the appraisals 
submitted and the value of the property involved. 

It is therefore ordered by the Public Service Commission of 
P.U.R.1928B. 
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Indiana, that the petition of the Northwestern Indiana Tele- 
phone Company to sell and of the Winona Telephone Company 
nd Crown Point Telephone Company to purchase all of the 
capital stock and assets of said Northwestern Indiana Telephone 
Company, filed with this Commission on August 17, 1927, be, 
and the same is hereby denied. 

It is further ordered, that petitioners shall pay into the treas- 
ury of the state, through the secretary of this Commission, the 
sum of $440.87, expense incurred in the investigation of this 
cause, and the further sum of $9.68, expense incurred in legal 
publication of notice of hearing in this cause, as required by 


law. 
Singleton, McIntosh, Commissioners, coneur; MceCardle, 


Commissioner, dissents. 





MARYLAND PUBLIC SERVICE COMMISSION, 


RE UNITED RAILWAYS AND ELECTRIC COMPANY 
OF BALTIMORE, 
[Case No. 533, Order No. 12630.] 


Valuation — Methods of valuing easements — Street railway, 

1. A method of valuing traction franchises previously used by the 
Commission in a rate proceeding by which it took the tax assessment 
figures on those parts of the company’s rights of way which were pri- 
vate and in which the public had no interest as a basis for arriving 
at the value of all easements was admitted to be erroneous by the same 
body where all easements were thus inadvertently treated as if they 
were exclusive rights of way acquired for value from private owners, 
p. 742. 

Valuation — Factors in ascertaining easement value — Street railway. 

2. A street railway’s “right to use” its easement strips, although 
having a value in addition to the actual use, is not so great as that 
of a private abutting property owner in view of the fact that the lat- 
ter may use his premises for a vast number of lawful purposes whereas 
the company is restricted to the sole use of traction operation, p. 744. 

Valuation — Easements — Duplication of value in car track inter- 
sections. 

3. A tentative valuation by a street car company of part of its 
easement based on abutting property values containing admitted dupli- 
eation of values at intersections of the easement strips and an addi- 

P.U.R.1928B. 47 
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tion of 55 per cent to bring 1914 valuation up to 1924, was accepted 
solely because no other estimate of equal or greater authority was 


placed before the Commission, p. 790. 


Valuation — Traction easements — Tax assessments — Comparisons. 


4. An additional increase of 20 per ceut on a valuation of street 


railway easements as of 1924 which had been brought up to date by 


adding 55 per cent to the tax asses:ment figures of 1914 was 1 ¢t per- 
mitted in view of the policy of the tax authorities of that city in as- 
sessing property at 100 per cent value and where there was a wi 
enough factor of tolerance in duplications of value due to track inter- 


sections to make up for any decrease from actual value in the tax 


heures, p. iv 


Valuation — Trolley pole and wire easements — Track width allow- 
ance. 

5. A separate allowance for the value of street railway pole and 

wire easements was not permitted where the equipment itself had al- 

ready been considered in reproducible property figures and where a 10- 


foot easement strip per single track was thought to be a sufficient 
I ‘ 


allowance for the poles and wires as well as the track itself, p. 751. 
Valuation — Traction easements — Highways crossing private rights 
of way. 

6. Deducting highway crossings from private rights of way makes 
too small a difference in the total value of street railway easements 
to have a real effect in the valuation and such allowance, if necessary, 
can be made in another way without going into intricate calculations, 
p. 751. 

Valuation — Traction easement — Relative interest of public and 
utility. 

7. An apportionment of the relative interest of a street railway 
company and the public with relation to the total value of its ease- 
ment strips was made on a basis of 25 per cent of the fee simple value 
of the strip to the company and 75 per cent to the public, p. 752. 

{February 1, 1928.] 


Procerpines before the Commission pursuant to a remand 
from the Court of Appeals for action as to the valuation of cer- 
tain street railway easements and franchises; appropriate action 
taken in accordance with court opinion. 

Appearances: Thomas J. Tingley, People’s Counsel; Edwin 
G. Baetjer and Joseph C. France, for the United Railways & 
Electrie Company of Baltimore. 


West, Chairman: This case results from the decision of the 
court of appeals in remanding for further proceedings the action 
of this Commission in finding a value of the easements of the 


P.U.R.1928B. 
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United Railways & Electrie Company of Baltimore, hereinafter 
referred to as the “Company.” 

By its Order No. 8240, entered on May 26, 1924, 15 Ann. 
Rep. Md. P. S. C. 120, P.U.R.1924D, 713, the Commission 


directed that the procecdings to establish the value of the prop- 


crty of the Company, which had been instituted by Order No. 
1024, on December 30, 1912, but which had been allowed to 
lie dormant, be prosecuted to a conclusion. This investigation 
was completed and an opinion and order filed March 9, 1926, 17 
Ann. Rep. Md. P. S. C. 74, P.U.R.1926C, 441, finding the fair 
value of the Company’s property as of December 31, 1925, to 
be $77,000,000, which sum included $7,000,000 as the value of 
the Company’s easements. For this element of its property the 
Company claimed a value of $18,184,954. The then people’s 
counsel, Clarence W. Miles, offered no testimony as to the value 
of the Company’s easements. He contended that no value what- 
ever ought to be allowed for them. The majority of the Com- 
mission, however, acting on the advice of Honorable Thomas H. 
Robinson, Attorney General, then legal adviser to the Commis- 
sion, to the effect that he did not see how the Commission could 
avoid allowing a value for easements, and in view of the decisions 
of the court of appeals that the easements were actually an in- 
terest in land, felt compelled to allow a value for the Company's 
interest in the land occupied by its tracks. Commissioner Har- 
ver dissented as to the finding on easements, filing an opinion in 
which he held that no value whatever should be allowed for ease- 
ments in the rate base. 

The Company submitted three methods of finding the value of 
these casements which are explained in the Commission’s opin- 
ion in the valuation case. The Commission declined to accept 
any of them, believing that none was proper, and that the value 
claimed as a result of the application of any one of them was 
excessive. Ii was, therefore, compelled to find a plan which it 
felt would alike be fair to the public and the Company. 

It found that certain easements in Baltimore City were as- 
sessed for taxation purposes. These Were in the new and old 
annexes, and they were assessed for taxation purposes because 
they were not subject to the park tax of 9 per cent on the gross 
P.U.R.1928B. 
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receipts of the Company which the city imposes. In the new 
annex the figure was $12,500 per mile. In the old annex it was 
$17,692 a mile. The Commission felt that these tax assessment 
figures represented the lowest value these easements possessed 
as an interest in land, without any consideration whatever of 
earning power. The figure per mile for the old annex was about 
10 per cent higher than that for the new annex. The Commis- 
sion, therefore, applied an increase of approximately 40 per cent 
to the assessed value of the old annex easements, reaching a fig- 
ure of $25,000 a mile which it fixed as the fair value of the 
easements within the boundaries of the city as they existed prior 
to the annexation of 1888. 

People’s counsel, adhering to his position that no allowance 
whatever ought to be made for easement value, appealed to the 
courts. He raised no particular objection to the amount allowed 
nor to the method by which the amount was reached, contending 
that the principle of allowing any amount whatever was wrong. 
The case went first to the cireuit court of Baltimore City which 
sustained the Commission. In the case before the court it was 
argued that in finding a value for easements, the Commission 
was giving a value to an element of property the value of which 
was dependent upon its earning power. 

Judge Frank, in discussing this point, said in effect that to 
allow a value created even in part by the earning capacity of 
the thing valued would be manifestly improper, for 

“The objection to valuing an easement in a rate base in terms 
of earnings is self-evident. The greater the earnings, the larger 
the value of the easement. The greater the value of the ease- 
ment, the larger the fair return that must be allowed upon such 
value.” 

He also said, however, that: 

“The valuation of $7,000,000 made by the Commission which 
is now the subject of attack, was reached without reference to 
the earning capacity of the easement so valued.” 

Mr. Miles appealed to the court of appeals, which, in an opin- 
ion in the ease of Miles « Public Service Commission, 151 Md. 
337, P.U.R.1926D, 610, 135 Atl. 579, sustained the principle 
of allowing a value for easements but held that in using assess- 
P.U.R.1928B. 





XUM 





XUM 


RE UNITED RAILWAYS AND ELECTRIC CO. 741 


ment values for fixing the value of the Company’s easements the 
Commission actually had used values which contained the ele- 
ment of earning power. The court cited in support of this posi- 
tion the fact that the case of the Consolidated Gas Co. v. Balti- 
more, 101 Md. 541, 61 Atl. 532, definitely settles the fact that 
earning power is considered in establishing assessment values of 
easements. 

It, therefore, remanded the case “without affirmance or re- 
versal of the decree, for further proceedings in accordance with 
the opinion of this Court.” 

by agreement of counsel, the court below sent the case back 
to the Commission for rehearing. 

When it fixed the value of the Company’s easements at $7,000, 
000, the Commission, of course, was fully aware of the impro- 
priety of including even the smallest part of an element of earn- 
ing power in the value of an easement, or of any other piece of 
utility property, for rate-making purposes. It did not think 
it had done so, and if it did do so, this was by inadvertence. 
It was also, of course, familiar with the Consolidated Gas Com- 
pany, case, supra, and with the fact that the court of appeals in 
that case had decided that the element of earning power should 
be taken into consideration in fixing the value of that Company’s 
property for taxation purposes. It was aware also of the fact that 
1 great deal of difficulty was experienced by the appeals tax court 
of Baltimore City in fixing the assessed value of the railway 
company’s easements; that the railways’ case had gone to the 
court of appeals; that the court of appeals had held that the 
park tax of 9 per cent of the Company’s gross receipts was in 
part a tax on the easements subject to the park tax, and of the 
further fact that the value established for taxation purposes of 
such easements as are not subject to the park tax was the result 
of a compromise. The Commission was not aware that in that 
compromise figure the element of earning power was included. 

Also, in fixing a value for county easements, abutting land 
values were used as a base, and that figure, the Commission 
feels, is not involved in the court of appeals’ decision. For the 
easements in the new annex, the Commission had before it un- 
contradicted testimony of real estate experts, which gave a higher 


V.U.N.1928B, 
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value of new annex easements based on adjacent land values 


than the value fixed for taxation purposes. Believing it would 





be justified in accepting the lower figure, it did so. 

liowever, the court having decided that its method in using 
tax assessment figures was improper, the Commission has pro- 
ceeded by another method to establish a value for the Company's 
easements in the new annex as well as in the old annex and the 
old city, which it feels will meet with the court’s requirements. 
This method was developed at the rehearing which was had by 
the Commission and the whole case fully argued by counsel and 
briefs submitted. 

1] Before discussing the method followed at the rehearing, 
however, the Commission is compelled, in candor, to admit an 
error, other than that indicated by the Court, which it made in 
fixing the value of $7,000,000 for the Company’s easements. 

ne 


This was pointed out by Thomas J. Tingley, people’s counsel, in 


the rehearing of the easement case. Its correction would result 
in a reduction in the value found by the Commission even using 
the tax assessment base. 


In discussing the Company’s methods of arriving at the values 


it claimed for its easements in the original valuation case, the 
Commission, having in mind easements generally, but particular- 


ly those in the old city and old annex, said: 
the company has only an imterest in that part of the 
7 


ways occupied by its tracks, and not an outright own- 


ership, and it can only use that part of the highways occupied 


DUpilre 


by its tracks, in common with other vehicles operating over the 


highways.” (P.U.R.1926C, at p. 469. ) 


Nevertheless, in arriving at its value for the easements in the 
public highways, it took the tax assessment figures ou those parts 
of the Company's rights of way that were not covered by the 


park tax, these figures being the only ones available. These par- 


ticular sections were private rights of way in which the public 
has no interest. They were acquired by purehase, by condemna- 
tion, or by gift or exclusive grant or by all these methods. The 
public has no rights in them, except perhaps to cross them. The 


Commission, however, used the figures at which these pri 
rights of way are assessed, as the basis for valuing al/ the rights 


Pp 
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of way and easements of the Company, those in which the Com- 
pany has only an interest as well as those which it owns outright, 
without making a reduction in the value of those easements in 
which the publie has at least a right equal to that of the Com- 
pany. 

In pointing this out in his brief, Mr. Tingley says: 

“ . . in the method of valuation thus employed, (by the 
(Commission) it treated them, by inadvertence, as if they were ex- 
clusive rights of way acquired for value from private owners.” 

That is true. 

In developing a plant for arriving at the value of the Com- 
pany’s easements for rate-making purposes, which will meet the 
objections of the court of appeals to the former plan, people’s 
counsel and counsel for the Company have endeavored to deter- 
mine what is the relative share or interest of the Company on 
the one hand, and the public on the other, in the land owned 
and used by them jointly. This plan has the approval of the 
Commission. The fact of the joint use of public easements 
was recognized and mentioned by the Commission in its earlier 
opinion. The working out of the plan, however, was beset by 
many difficulties and resulted in wide differences of opinion not 
only as to the application of the plan itself, but to the relative 
interests of the Company and the public in the city highways. 

An effort was first made to determine the value of the prop- 
erty abutting upon the tracks of the Company; reducing all this 
property to lots of a depth of 150 feet; and applying this value 
of abutting property to the strip occupied by the railways in 
the bed of the street, in order to obtain the fee simple value of 
the easement strip. This done, the problem was then to deter- 
mine the relative interests of the public and the Company in 
the strip. The Company claimed 50 per cent and 75 per cent 
as its interest, while the people’s counsel allowed 10 per cent. 
The Company claimed an easement width for single track of 10 
feet over the entire system, while people’s counsel allowed 9.1 
feet in the old city and old annex and 12 feet in the new annex 
and the counties. 

The only testimony as to the value of abutting property was 
that furnished by the Company. It was based on the assessment 
P.U.R.1928B. 
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of 1914, and was originally made for the valuation proceedings 
under Order No. 1024. entered December 30, 1912. It covered 
the old citv and the old annex and amounted to $134,751,S54. 
This amount was accepted by people’s counsel, although he con- 
tended it was too close to the total land assessments in the old 
city and old annex to be correct. This phase of the situation was 
explained by counsel for the Company who said the values taken 
for land abutting on easements included street crossings, schools, 
churches, publie squares, and parks and any other exempt prop- 
erty which did not appear on the tax rolls. It did develop, how- 
ever, that in many instances the same property is valued twice, 
as in the ease where car tracks cross. However, it was the only 
figure submitted. 

It was also agreed between counsel that in order to get 192 
values for property valued in 1914, it would be necessary to add 
55 per cent to 1914 assessments. This gives a value for the 
property abutting on the easements in the old city and old annex 
of $208,865,374. 

[2] The problem of finding the relative use by the public and 
by the Company of the casement strip was a complicated one, 
and almost entirely theoretical. There is no exact way of deter- 
mining this. Also, the Company claims that “the right to use” 
is substantially of as great value as the actual use, which people’s 
counsel denies. The Commission feels that “the right to use” 
is of some value in addition to the actual use, but what that 
value is, is a matter of judgment entirely, as is the actual use. 
There is no accurate measure for determining either. Certainly 
it is not as great as “the right to use” which the owner of abut- 
ting property has, for he may use his property for any or many 
of perhaps a hundred lawful purposes while the Company may 
use its easements and private rights of way for the single pur- 
pose of operating cars thereon. Therefore, if objection be made 
that the Commission has in any way taken into consideration 
“the use to which the property may be put,” it has taken that 
single use as a measure for limiting, rather than increasing, the 
value of easements. However, the Commission has endeavored 
to value the easement strip simply as real estate. 

There is no material difference between the people’s counsel 
P.U.R.1928B. 
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and the Company as to the mileage of the easement strip. The 
total number of miles of easements as found by people’s counsel 


and accepted by the Company, is 566.653, divided as follows: 


CON. ME  Kctivcnkeecdvanacnsecnseaees Cocccesecccccecesceces 172.788 miles 
rr Me oe ee ee aE ye ee 66.678 miles 
oS EE | Se Te ee PS Smee Sm 88.649 miles 
NN Ske c oui eG des ov eueewans Mundie nc sarees eA eareeekawe 38.538 miles 

BOE abtdabuseeateterwen ee ee re eccececes S00008 Miles 


Of these classifications, the valuation for the county stands as 
the Commission found it, undisturbed bv the decision of the court 
of appeals, for the easement is exclusive, and the value found 
for it was not based upon tax assessment figures, but upon the 
appraised value of abutting real estate. The value of these 
38.538 miles was found by the Commission to be $368,662. The 
correct amount should have been $368,038. 

The value found by the Commission for the remaining 328.115 
miles, consisting of the easements in the new and old annexes 
and in the old city, were based on tax assessment figures, and, 
under the decision of the court, a value for them must be found 
on a different basis, notwithstanding the contention of the Com- 
pany’s counsel that the value found for easements or rights of 
way in the new annex was lower than was shown by the uncon- 
tradicted testimony of the Company’s real estate experts, who 
based their values for these easements on adjacent real estate 
values. As the Commission value was based on tax assessments, 
even though the Commission may have found a lower value than 
it otherwise might have found had it used adjacent land values, 
it must value them by another method. 

The Company claims the value of its private rights of way 
and its public easements, on the basis of use, and right to use, 


be $10,321,290 on a 50 per cent use factor for public easc- 


to 
ments or $14,613,568 on a 75 per cent use factor. To these 
figures it adds $1,673,000 for pole and wire easements, making 
these values $11,994,290 and $16,286,568, respectively. The 
values are made up as follows: 

P.U.R.1928B, 
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Common Common 
Easements Easements 
50 per cent 75 per cent 
factor. factor. 
Countv— 
38.5 miles—value as found by Commission ... $368,662 $368.662 
New ani 
$8.6 miles—former value found by Commission 1,131,512 1,131,512 
0! | annie X » 
RSet DAES —“GUCTOIND 0.6 6.5.6 060 cecdccccee inte 256.558 236.558 
miles—CommMon ......ceeeeeees veéeeben 528,378 792.566 





‘Md city 


co eee ere rere ree 8.056.180 12,084,270 
Total . picbeksenieeesrsneeasany, GER $14,613.58 

Pole and wire eas« ment eTTere TTT eT TTT ee Tee 1,675,000 1.673.000 
s $11,.994.290 $16,.286.568 


+ 
t 


Che Company contends that so far as the new annex easements 
are concerned, they consist of 70.6 miles of exclusive easements 
with an actual, 100 per cent value, as of 1924, of $1,055,682, 
and 18 miles of common easements, with a value based on a 50 
eent use factor of $154,577, or with a 75 per cent use factor 
of $201,866, making the total value $1,190,259 or $1,257,548, 
( rding to whether the 50 per cent or 75 per cent use factor 
is emploved for the common easements. As already stated, the 
Company contends that these values are based on abutting prop- 
ues, asce rtained by real estate broke 3, and that the tax 

sessment figures were used to reduce the real estate value, 
rather than inerease it, and the Commission’s value, $1,131, 
for new annex easements, is not affected by the court’s decision. 


Therefore, the Company adopts the Commission’s figures of 


$1,131,512 as being the value of the new annex easements of all 


For the old annex, the Company claims for its 12.2 miles of 
exclusive easements a value of $19,390 per mile or $236,558, and 
for its 54.5 miles of common easements $528,378 on a 50 per 
eent use basis, or $792,566 on a 75 per cent use basis, making 
the totals $764,936 or $1,029,124, according to the use basis 


i lopted. 

The value per mile of the exclusive easements in the old an- 
nex is found by the Company in this way: Vie Company’s wit- 
ness, Mr. Giffen, testified (Record, p. 1797) that he had an- 
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alvsed the value of the property abutting on the Company’s pri- 
vate rights of way in the old annex in 1914, and found that these 
rights of way amounted to 21.64 single track miles, and that the 
value of the property abutting thereon to the depth of 150 feet 
amounted to $3,247,926. The Company, assuming an easement 
width of 10 feet, divided the $3,247.926 bv 15 to get the value 
of the easement strip. This amount was divided by the length 
of the strip, or 21.64 miles, and a value of $10,006 per mile on 
the 1914 basis was reached. The Company adopted $10,000 in- 
stead of $10,006 as the value per mile. As it had been agreed 
that the assessed value of 1924 was 55 per cent greater than that 
of 1914, the figure $10,000 was increased by 55 per cent, which 
resulted in a figure of $15,500 per mile. Finally, on the conten- 
tion that the 1924 assessed value of property represented only 
SO per cent of its actual value, the Company divided the 
amount by 80 per cent and got a final value of $19,390 per mile, 
which it claimed to be the fee simple value per mile of all its 
easements in the old annex. 

In order to get the value per mile of the easements in the old 
city, Mr. Giffen testitied (Record, p. 1804) that he started with 
a study of the abutting property values on all the Company’s 
exsements in the old city and the old annex which he made in 
1914, and which amounted to $134,751,854. The Company has 
i72.788 single track miles in the old city and 66.678 miles in 
the old annex, but instead of dividing by the sum of these, or 
239.466, the Company first took the figure which Mr. Gilfen 
arrived at for easements in the old annex, $10,000 a mile, mul- 
tiplied this by 15 to get the abutting property value per mile, and 
then by 66.678 and thereby got a value of $10,000,000, which 
it claimed represented the 1914 assessment value of property in 
the old annex which abuts upon the easements of the Company. 
This figure was subtracted from the $134,751,854, leaving $124,- 
751,854 as the 1914 assessment value of the abutting property 
in the old city. 

By dividing this $124,751,854 by 172.788 miles of single 
track in the old city, the Company obtained an abutting property 
value equal to $720,000 a mile and, dividing this by 15, it got 
P.U.R.1928B, 
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a fee simple assessment value of the 10 foot easement strip equal 
to $43,125 per mile, on 1914 assessment figures. Inereasing 
this by 55 per cent, it got a 192+ value of $74,594 a mile. Then, 
on the theory that the assessment value is only 80 per cent of 
actual value, the Company divided this figure by 80 per cent 
and got a figure of $93,242 a mile which it asserts is the actual 
fee simple value of the easements in the old city. 

People’s counsel finds a value for the company’s easements of 
$2,113,000, and he arrives at his figure in this manner: For 
the 172.788 miles of easements in the old city he allows a fee 
simple value of $34,000 per mile which he gets by dividing the 
assessed value of the property in the old city and old annex 

1914 basis) by the mileage of the tracks in the old city and 
old annex. Allowing an easement width of 10 feet this would 
give a 1914 fee simple value of $37,509 per mile. But he only 
allows a width of 9.1 feet, a reduction of 9 per cent, which gives 
him his value of $34,000. He allows a 10 per cent use factor, 
which gives him $3,400 a mile as the value of the Company’s 
rights in the streets of the old city, or a total of $585,000. He 
does not inerease 1914 values to 1924 values by adding 55 per 
cent. 

lor the old annex and new annex, he separates the easements 
into three classes,—private rights of way, semi-private rights of 
way, and public easements. Tor private rights of way in the 
old annex he allows fee simple value, $12,000 a mile, which he 
gets by using the basis of $10,000 a mile, adopted by the Com- 
pany, but allowing an easement strip of 12 feet. He uses this 
$12,000 per single track mile throughout in determining old an- 
nex values. To the 54.527 miles of public easements in the old 
annex he applies the 10 per cent use factor and gets a total of 
$65,000, or approximately $1,200 a mile. 

What the Company calls “exclusive easements” he calls “semi- 
private rights of way.” That they are not actually exclusive, 
he contends, is shown by the fact that they are crossed at in- 
tervals by public highways. For these “semi-public” easements 
he allows the fee simple (1914) value, $12,000, less the space 
taken up by crossings, for which space he allows a 10 per cent 
P.U.R.1928B. 
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use factor, or 1/10 of the fee simple value, and gets for the 
11.445 miles a total value of $150,000, 

lor the new annex he allows 1924 real estate values of $15,000 
per single track mile of easement, 12 feet wide. This gives him 
a total of $43,500 for the 2.896 miles of private rights of way. 
lor the public easements, taking the 10 per cent use factor, he 
gets a total of $27,000 for the 17.996 miles; and for the ‘“semi- 
private rights of way,” consisting of 67.757 miles, he gets a 
total of $960,000 by using the same method described in dis- 
cussing “semi-private rights of way” in the old annex. 

For the 38.538 miles of county easements, all of which he 
calls “semi-private” because they are crossed by public highways, 
he gets a total of $294,000, or $7,900 per mile. The Commis- 
m had in the earlier case allowed a total for these easements 


$l 


of $9,550 per mile, or $365,662. This valuation, accepted by the 
Commission, was made by brokers and experts on land values, 
and was based on adjacent land values. People’s counsel took 
this figure for the 38.538 miles, added to it the 40 miles of pri- 
vate rights of way in the county, covered by Commission’s Ac- 
count 502, for which the Commission had allowed $248,573, and 
which was not involved in the court of appeals’ decision. He 


divided the total value by total miles ($617,235 by 78.5) and 
got the average value of coulty easements and Account 502 at 
$7,900 per mile. This figure multiplied by 35.5 miles gave 
$304,150, the difference between tliat figure and the $284,000 
allowed by people's counsel be ing represented by the space taken 
out by public highway crossings. In the county he allows for 
tive crossings to the mile, each 40 feet wide, while for the old 
and new annexes he allows eight of the same width per mile. 
People’s counsel’s Exhibit No. 3 shows these values, found by 
him, as follows: 
P.U.R.1928B, 
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Public easements—172.788 miles, 10% use factor, @ $34,000 per 

i: Oe EE oi. veawnndwedebunywesauws Sraicht $585,000 
Old Annea 
Private rights of way—.708 miles @ $12,000 per single track 

DED aia5oeehenekeubebecacenaeuaan e¢eeoeenseues 8,500 


Semi-private rights of way— 


$x40 
11.443 miles x | 1—9/10 § —— 
5280 
@ $12,000 per single track mile .......seeeseeeee 130,000 
Public Easements — 54.527 miles, 10% use factor, @ $12,000 per 
Single track MAIO 2. ccccccccecess pea eigen’ - 65,000 
Ne D Annex 
Private rights of way—2.896 miles @ $15,000 per single track 
errr rrr GARR KSsrecens TErerTerrerry yt 43,500 
Semi-private rights of way— 
8x40 
67.757 miles x § 1—9/10 | —— 
5280 
@ $15,000 per single track mile ........cecccesees 960,000 


Public easements — 17.996 miles, 10% use factor, @ $15,000 per 
SIGE CHAE MAES 2.0 0:60 066 <6 ctHedeccecus TTT TTT 27,000 


Counties 


5x40 
Semi-public — 38.538 miles x | 1—9/10 § —— 
‘ \ 5280 

@ $7,900 per single track mile .....ccccccccccees 294,000 





$2,115,000 
It will be noted that people’s counsel makes no allowanee tor 
pole and feed wire easements for which the Company claims 


> 


$1,673,000. This was explained by the witness, Mr. Gildea, who 


said that the easement space allowed between tracks on streets 
where double tracks exist, was suilicient to compensate for the 
space oceupied by poles and wires along side-walks. 

[3] This Commission cannot accept either the values found 
or the method of arriving at those values, of either Company’s 
counsel or the people’s counsel. It accepts the figure of $154,- 
751,854 as representing the value of the property abutting upon 
the Company’s easements in the old city and old annex in 1914. 
This figure, however, certainly contains some duplications of 
values, and it is the Commission’s belief that these duplications 
occur at least in every instance where tracks on one street cross 
racks on another. What these duplications amount to in dol- 
lars it is impossible to tell from the testimony or the data at 
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hand. It accepts the figure solely because it has no other of 
equal or greater authority. It also accepts the theory that in 
order to bring the 1914 figure up to 1924, the date of valuation, 
it is necessary to add 55 per cent to the 1914 figures. 
[4] It is not willing, however, to concede that the 1924 value, 
arrived at by increasing the 1914 assessment figures by 55 per 
cent represents only 80 per cent of 1924 actual value, and that 
it ought to be further increased in order to show actual values. 
The Commission understands that it is the policy of the city 
authorities to assess property at 100 per cent of its value and 
believes they do so. Even if they did not, there would be a 
wide enough factor of tolerance in the duplications of value 
which oceur where one ear track crosses another at street inter- 

‘tions to make up for any decrease from actual value in assess- 
ment figures. 

5] Nor does the Commission feel that any separate allow- 
ance ought to be made for pole and wire easements. It made 


none in its previous valuation, feeling that the allowances made 
in the valuation figures of reproducible property under accounts 
519 and 521 (Poles and Fixtures and Distribution System) of 
$1,195,363 and $3,549,645, respectively, were sufficiently large 
to inelude any easement value that might exist. The Company 
justifies its claim for a value of $1,673,000 for its pole and wire 


easements in the old annex and old city, 239 miles at $7,000 
a mile, ‘‘wholly on the valuation of the gas and electric company’s 
poles lines at $7,000 per mile.” (Company’s Brief, page 32.) 
This amount was never allowed by this Commission. It is a 
compromise figure arrived at by the appeals tax court and the 
gas company for taxation purposes, and a figure reached by such 
method comes too close to the prohibition laid down in the court 
of appeals’ decision for this Commission to allow it. Further- 
more, the Commission feels that in using a 10-foot easement 
strip per single track, it has made sufficient allowance for poles 
and wires as well as the track itself. 

(6] On the other hand, the Commission does not agree with 
some of the methods used by people’s counsel in valuing ease- 
ments, or the results arrived at by those methods. It believes 
that 10 feet, the figure used by the Company, more properly 
P.U.R.1928B. 
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represents the width of the easement strip throughout the svs- 
tem than does the figures of 9.1 feet for the old eitv and old 
annex and 12 feet for the new annex and counties, used bv peo- 
ple’s counsel. Nor does it approve his method for arriving 
at the value of the easements in the old city and in the counties, 
which the Commission regards as mathematically unsound. De- 
ducting highway crossings from private rights of way makes 
too small a difference in the total value to have any real effect 
in the valuation, but any allowance necessary to be made for 
this amount can be made in another way by the Commission 
without going into a series of intricate calculations. 

7| In spite of the practical impossibility of developing an 
accurate figure by which the ratio of use by the Company and 
the public in the easement strip may be determined, the Com- 
mission adopts the use factor in establishing the value of the 
Company's interest in the land which it occupies with its tracks. 
The Commission fully recognizes that it is indefinite, and t 
there are wide differences of opinion as to the actual use mad: 
of the strip by the public and the company; also as to how far 
the Company’s “right to use” can extend against actual use by 
the public. In determining the extent of the Company’s inter 
est, the Commission must rely largely upon its own judgment, 
based on the facts that have been developed at the rehearing. 
The theories have not been particularly helpful. 

[t believes that an apportionment of a 25 per cent interest in 
the easement strip to the Company and a 75 per cent interest to 
the public is fair to both, and it, therefore, adopts 25 per cent 
of the fee simple value of the strip as the value of the Company's 
interest in the land oceupied by its tracks where the rights of 
the Company are not exclusive, this fee simple value being 
determined by adjacent land values, assessment of 1914, brought 
up to January 1, 1924, values by increasing them 55 per cent. 

The approximate values of all the easements of the Company, 
exclusive and nonexclusive, arrived at by the Commission as 
aforesaid, are as follows: 
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Easements. 
Old City, 172.788 miles @ $48,125 per mile ............---.-- $8,315,422 
Old Annex, 66.678 miles @ $10,000 per mile ........ $666,780 
Less private rights 
OF WEE 5 cxc2cas .708 miles 
Less semi - private 
rights of way... 11.443 “ 


12.151 “ @ $10,000 per mile 121,510 545,270 


New Annex, 88.649 miles @ $9,647 per mile ......... $805,197 
Less private rights 





see 2.896 miles 
Less semi - private 
rights of way .. 67.757 “ 
70.653 “ @ $9,647 per mile 681,589 173,608 
Total, 1014 values. ...ccccescccccccccccesscccocscees $9,034,300 


Increasing this figure 55 per cent, the total value of the land in- 
cluded in the easements, based upon 1924 value, is .......... $14,003,165 


Applying the use factor of 25 per cent to the value of the land, 

the approximate value of the easements is ..............-- $3,500,791 
Private and Semi-Private Rights of Way in the Old Annex and 

New Annex (or Exclusive Easements) : 


Old Annex, 12.151 miles @ $10,000 per mile ....... $121,510 
New Annex, 70.653 miles @ 9,647 per mile ....... 681,589 
TOR, TURE VRID. 6.30 0scacncdessceseceser $803,099 


Increasing this figure 55 per cent, the total value of the private 
and semi-private rights of way in the old annex and new 
annex, based upom 1924 value, 16 ......ccccccccdoscccovesee 1,244,803 


Semi-private Rights of Way (or Exclusive Easements) in the 
Counties: 
38.538 miles @ $9,550 per mile (1924 value) ............ ose 368,038 
Total approximate value of easements and private and 
semi-private rights GF WEF Cocos ccccsisccccevesses $5,113,632 


After a eareful consideration of all the factors which in its 


judgment go to determine or affect the value of the interest of 
the United Railways & Electrie Company of Baltimore, in the 
land occupied by the tracks of its street railway system, the 
Conimission finds the value of such interest to be $5,000,000. As 
hereinbefore stated, the Commission has previously found that 
the value of the property of the Company, exclusive of easements, 
was $70,000,000 as of December 31, 1923. The Commission, 
therefore, finds the total value of all property of the Company, 
including easements, to be $75,000,000 as of December 31, 1923, 
P.U.R.1928B. 48 
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ind an order will be passed accordingly modifving its Order 
No. 10072 entered herein on March 9, 1926, 17 Ann. Rep. Md. 
P. S. C. 74, P.U.R.1926C, 441. 


Commissioner Harper coneurs. Commissioner Purcell was 
not a member of the Commission at the time the case was heard 
and took no part in the deliberations or the decision of the 


Commission in this matter. 


ORDER. 


In accordance with the opinion of the Commission filed 
herein on the date hereof, which said opinion is hereby referred 
to and made a part hereof, 

[t is, this 1st day of February, in the year 1928, by the Pub- 
lie Service Commission of Maryland, 
rdered: That paragraph (1) of Order No. 10072 en- 

1 


() 


tered herein by the Commission on March 9, 1926, supra, be an 
it is hereby modified and amended to read as follows: 

(1) That the fair value for rate-making purposes of the prop- 
erty of the United Railways & Electrie Company of Baltimore 


on December 31, 1923, was $75,000,000, and such valuation 


shall be and become final unless protest against the same shall 
be filed with the Commission within ten days from the date of 


this order, as pro\ ided by S 30 of the Publie Service Commission 
Law. 

And it is furthe r ordered that except as hereinbefore modified, 
Order No. 10072 entered herein by the Commission on March 
9, 1926, supra, shall be and remain in full force and effect. 

And it is further ordered that a copy of this order and a 
copy of the opinion hereinbefore referred to and filed herewith 
be forthwith served upon the said the United Railways & Elee- 
tric Company of Baltimore, and that the said Company, within 
ten days from the date of the service of such copy, advise this 
Commission in writing whether or not it will accept and abide 
by the same. 

P.U.R.1928B, 
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MISSOURI PUBLIC SERVICE COMMISSION, 


RE ST. JOSEPH GAS COMPANY, 
[Case No. 5158.] 


Return — Necessity for valuation — Gas utility — Expenses. 

1. Valuation of utility property is necessary even when a company 
offers to forego its return so as to fix rates on the theory that various 
items of expense should be allocated to the respective classes of custo- 
mers, taking into account their demands, since such expenses as depre- 
ciation, retirement, taxes, and maintenance vary with the size and 
value of the property, p. 760. 

Rates — Gas — Allocation of customer cost, 

2. A rate structure theory claiming to give consideration to the 
rates charged the large consumers in order to increase sales and then 
proceeding to justify the proposed increase to 57 per cent of the small 
consumers by the use of an allocation of costs made upon the theory 
that all consumers may be taken as one class, the smaller class, 
is inconsistent, p. 767. 

Rates — Gas utility — Costs incurred by varied distribution, 

3. To allocate the costs incurred by a gas system serving varied 
classes of consumers as though the consumers were all of one class, 
the smaller class, is liable to produce unfair rates to the smaller con- 


sumers, p. 767. 


Rates — Gas — Factors to be considered, 
An analysis of the elements to be considered in the composition of 
a scientific rate structure equitably distributing the cost of operation 
and at the same time tending to produce greater volume of business, 


p- 109. 
(January 5, 1528.] 
Fryau order of Commission making permanent a suspension 
of the effective date of proposed rate charges for gas service, 


temporarily suspended by prior order. 


By the Commission: On February 25, 1927, the Commis- 
sion received from the St. Joseph Gas Company a letter with 
which was inclosed a schedule of rates that the company pro- 
posed to charge for gas service furnished in the city of St. 
Joseph, Missouri. The effective date requested was April 1, 
1327. Notice of the filing of the new schedule was given the 
city counselor of that city and on March 4, 1927, said city filed 
its motion asking that the schedule be suspended and that the 
Commission make an investigation as to the legality and fair- 


P.U.R.1928B. 
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ness of said rates. The schedule was duly suspenaed and an in- 
vestigation instituted. 
Two hearings were held at St. Jose ph, the first on Mav 11, 


927. <A third and final 


i927, and the second on June 21. 192 


hearing was held at Jefferson City on September 12, 1927, at 


whieh time the ease was eluded and the applicant given ten 


lavs after receipt of transcript of evidence for filing its brief 


and the city ten days thereafter in which to file its reply. The 


eitv’s brief has been filed and to this the company has made 


reply. The case now comes before us for decision. 


The rates now charged for gas service by the St. Joseph Gas 


Company, hereinafter called the gas company, are as follows: 


Vanufactured Gas 


. (Coal or carburetted water gas 
lor the first 50,000 cubie feet of gas consumed per month through one 
meter or bank of meters: 
Illuminating Gas .ccccccccees $1.65 per 1,000 cubic feet 
WSs OPE cc cescas ee oo ane ” ieee = 
165 “ 1000 “ ‘6 


, . fo rere eres eer 


For the second 50,000 cubic feet of gas consumed per month through one 
meter or bank of meters: 
$1.50 per 1,000 eubic feet 


Illuminating gas ......e....- 00 p 
a Se re 150 1,000 
POUOT GOS cv ccccsccunsccces 1.50 1000 “ cs 
For the third 50,000 cubic feet of gas consumed per month through one 


meter or bank of meters: 





Illuminating gas ............ $1.25 per 1,000 cubic feet 
FOO GOS co ccees (iisacnies Bae 2a i 
FORGE GD access beeen ctseese ] " ee 6 


For the fourth 50,000 eubic feet of gas consumed per month through one 
meter or bank of meters: 
BIUMBIMOCING GAO .cccccccess $1.00 per 1,000 cubic feet 
Fuel gas ..... Hatin: Le” luce 7 
POE OEE occ ccsccesentierde 100 “ 1,000 “ " 


consumed per month through one 


_ 
‘ 


For the next 300.000 eubi 
meter or bank of meters: 


Illuminating gas ....... -.+-- $90 per 1,000 cubic feet 
4 8 | Pee Ss ”- ia Cl” i 
Power. gas ...... pidiabeia .. 90 “ 1000 “ « 


For all gas consumed per month through one meter or bank of meters in 
excess of 500,000 cubic feet: 
Illuminating gas ............ $.80 per 1,000 cubic feet 
Fuel gas ..... ‘iim 2° ee = - 
oo eer Cieeesen wa” ine” o 


An additional 5 cents per M cubic feet will be added to amounts of month- 
ly bills rendered under this schedule if such bills are not paid on or before 
ten days after the date upon which said bills are rendered. 

Each meter installed is subject to a minimum bill of 75 cents per month. 
P.U.R.1928B. 
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The above rates have been in effect since April 26, 1926. 
The rates prior to the above were the same in the first three 
blocks, but for all gas used beyond 150,000 cubie feet per month 
the rate was $1 per thousand eubie feet. The maximum rate 
of $1.65 per thousand cubie feet as now charged was fixed by 
the Commission in Case No. 3073, which ease was brought be- 
fore it upon a complaint filed by the city against a service charge 
the applicant was then charging in addition to the charge made 
for the gas used. 

The schedule filed and now proposed by the gas company is 
entitled its P. S. C. Mo. No. 2, 8th Revised Sheet No. 1, can- 
eelling P. S. OC. Mo. No. 2, 7th Revised Sheet No. is and reads 
as follows: 

Vanufactured Gas (Coal or carburetted water gas) 


The following schedule is to apply to all gas consumed by one customer 
at one location for every purpose whether measured by one meter or a bank 
oi meters: 

For all bills of 200 cubic feet per month or less ...... 75 cents net per bill 


For all bills of more than 200 cubic feet per month: 


First 200 cu. ft. per month ......... &.75 net per Dill 

Next 1,800 cu. ft. per month ......... 1.45 net per 1,000 cu. ft. 
Next 18,900 cu. ft. per month ......... 1.35 net per 1,000 cu. ft. 
Next 30,000 cu. ft. per month ......... 1.25 net per 1,000 cu. ft. 
Next 100,000 cu. ft. per month ......... 1.15 net per 1,000 cu. ft. 
Next 150,000 cu. ft. per month ......... 1.05 net per 1,000 cu. ft. 
Next 200,000 cu. ft. per month ......... 90 net per 1,000 cu. ft. 


Excess over 509,000 cu. ft. per month .........  .80 net per 1,000 cu. ft. 


An additional 5 cents per 1,000 cubie feet will be added to amounts of 
monthly bills rendered under this schedule if such bills are not paid on or 
before ten days after the date upon which said bills are rendered. 

Each meter installed is subject to a minimum bill of 75 cents per month. 

On May 9th, following the filing of the schedule in February, 
the gas company wrote the Commission inclosing in the letter 
a petition bearing the signatures of 258 of its consumers re- 

5 
questing that the proposed rates be approved by the Commission 
and made effective at the earliest practicable date. The letter 
of transmittal states that of the number approached only 59 re- 
fused to sign the petition. At the final hearing the city filed 
as its Exhibit No. 3, the signatures of 208 consumers who are 
protesting against the proposed rates as being discriminatory 
against the small consumers. So it appears there are a large 
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number of consumers who are in favor of the proposed schedule 
of rates and likewise those who are opposed to it. 

In the opening statement made by counsel for the gas com- 
pany at the first hearing held in this case, he states among other 
things, that the gas company for the vear 1925 had sufficient 


revenues to pav its on rating expenses. to Set aside a deprecia- 
*, A A 


reserve, to pay interest charges, and to provide $25,000 


itional for return: and that in 1926 the applicant had £20.- 
O00 for return and that it was evident the company must ] 

increased revenue in s me way in order to exist. HH; also 

| that the gas company considered a schedule of hieher 

s of the present form nr hibitive and that atte ra tudy of 


problem of how to increase its revenue it has work: l out 


and filed, the schedule of rates now proposed. The eas eom- 
.. rt 4h. 2 } Bias ° ] 1- 1 ‘ . dl 
VY Gialms to olter this sehedule in order to make a iower rate 
tie consumers who ean probably he induced to inerease their 

i ‘ 
sumption, admitting that the only objection that ean be 


to the proposed sehe dule by anvone is that the revised rates 


rilse the charer Ss tO the S! Lil consumers, The Sas company 
- fhe 1 , ; ; . ei 7) ; mo See. 
her states that by the use ¢ i this rate 1t will take a reductioi 


2,000 in its annual reve nue, 


is stated above, the eas « mpany made during the vear 1995 


net amount of $25,000 abov operating expenses and a fixed 
mt Tor depreciation and interest ch irges. Though the pro- 


Ss hedule of rates wou] l, if applied to 1925 sales. produce 
OSS revenue of 25.000 less than Was actu 


£as company hopes by its adoption to build up its gross bu 
pan) I ] J 


I Ip cy Iss I isih¢ = 
sulticiently to make a better return than it now has. It appears 
the testimony that the result of the aippheation of the 
posed schedule will be such that the rates to those e msumers 
» Us ‘y over 2200 cubie feet of eas per month wil] enjoy a 


uction while those whos use is between 200 cubie feet 
{ 2200 eubie feet \ ill be xr juired to pay a higher rate for 
e service. The number of consumers using Jess than 2200 


cubic feet of gas amounts to of per cent of the total number 


but said consumers use 27 per cent of the gas sold. Evi- 


ence was submitted to show that the proposed rates would 
P.U.R.1928B, 
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liave produced a total gross revenne received from the larger 


class of consumers during 1925 approximately $38,000 less 
nd that the revenue from the small users aforementioned 


would have been $13,000 greater. In other words, the gas 

mpany believes it can increase its gas sales to those consum- 
ers who use 2200 eubic feet of gas or more per month by lower- 
ing the rate and desires to put into effect a schedule of rates de- 

med for that purpose, but also designed to increase the charge 
made to its eustomers whose use is below 2200 eubie feet. It 
claims that those consumers who use less than 2200 eubie feet of 


gas per month are not paving under the present rates, the cost of 
furnishing the service and a large part of its testimony is offered 


also submitted evi- 


1 


in proof of these claims, the gas company 
dence to show that the small consumer will not pay enough 
to meet the expense of serving him even under the proposed rates. 

In support of the form of rates proposed, the gas company 
offers certain exhibits and testimony concerning recent activities 
of the American Gas Association. This association is composed 
of members of various gas companies and others interested in 
the gas business throughout the country. One of its activities 


of late, appears to be along the line of rate investigation and forms 


ry 
Ol a¢ 


te schedules for gas companies. The present gas company 
filed for its Exhibit No. 27, Appendix 1 of the 1926 rate struc- 
ture committee report of the American Gas Association pre- 
sented to that association at its 1926 convention and in filing 
it, states the rate submitted in this case is based on that report. 

In that report the Committee reviews to some extent the his- 
tory of the gas business stating that the first use of gas was 
entirely for lighting purposes, and it was then considered that 
only a simple form of rates was required to equitably charge for 
the service. The report then goes on to show that as the use of 
cas inereased, the form of rate schedules was given study so 
that now with the use of gas for industrial purposes, house 
lieating, cooking, some lighting and for consumers who use very 
little gas, called convenience consumers, it is necessary to so 
design the rates and charges that one class of consumers will 
not receive service for which one or more of the other classes of 
P.U.R.1928B. 
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consumers may partially pay. The report analvzes the expense 
incurred in furnishing gas service into four basic groups. 

I. Production-demand costs 

If. Distribution-demand costs. 

III. Customer costs 

IV. Commodity costs. 

Production-demand costs are defined as all expenses that 
lepend upon or vary with the size or capacity of the production 
plant. Distribution-demand includes all expenses that depend 
upon or vary with the size or capacity of the distribution svs- 
tem. Commodity costs include all expenses that depend upon or 
vary with the volume of gas produced and customer costs include 
all expenses of meter reading, keeping of accounts, adjustment 
of applianees, interest and depreciation on that part of the dis- 
tribution which is governed by the number of customers served 
rather than by their hourly demand, that is the expenses that 

not involved in any way with the quantity of gas taken or 
the way in which it is taken. 

The report then shows how the committee would allocate each 
item of expense as kept under the Uniform Classification of Ac- 
counts for Gas Utilities as recommended by the National As- 
sociation of Railway and Utility Commissioners. Analyses are 
then made of example accounts and a discussion of different 
forms of rate schedules made to show the application of the 
theory to those forms and the effect. This much has been said 
of that report because the present gas company has used it as a 
basis for its request to apply the rates it is now proposing. 

[1] The gas company claims the value of its property is not 
an ll iportant question to be considered in this proceeding. low- 
ever, it offers numerous exhibits to show the present value of 
the property used in furnishing the service. Said elaim is 
made on the theory that as the gas company is willing to give up 
all of its return for an opportunity to try the proposed rates, an 
allocation of property expenses to the different classes of con- 
sumers is not now necessary. If the gas company were willing, 
and could, give up all items of expense caused by the existence 
of the property we could accept its claim that the value of the 
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property is not needed in fixing the rates under the theory pro- 
posed. There are such expenses as depreciation, retirement ex- 
pense, taxes and maintenance that vary both as to the size and 
to the value of the property. And since the rates proposed are on 
the theory that the various items of expense should be allocated 
to the respective classes of customers, taking into account their 
demands, it appears the value of the property cannot be over- 
looked. 

By the second sheet of its Exhibit No. 8, the gas company 
shows a reproduction cost value of its property which it 
claims to find by starting with the Commission’s valuation made 
Jaunary 24, 1922 (12 Mo. P.S. C. R. 142) asa basis and adding 
all additions and betterments to April 50, 1927, and deducting 
the reproduction cost of certain property, nearly $119,000, 
which is not in use at this time and has not been charged off 
the books. It will be noted that the property appraised March 
1, 1915, and still in service April 50, 1927, has been given an 
increased reproduction cost value of 534 per cent above the 1915 
values in order to arrive at a present reproduction cost. The 
exhibit is shown below. [Exhibit omitted. ] 

by the third sheet of its Exhibit No. 8, the gas company 
shows a value which it claims as the value of the property used 
and useful as of April 30, 1927, based on the Commission’s 
reproduction cost of March 1, 1915, brought down to date, listing 
the various property accounts as shown in the reproduction cost 
as made by the Commission’s engineers in 1915, adding 334 
per cent thereto and the additions made to those accountants since 
March 1, 1915 up to April 30, 1927. The values as set forth on 
that sheet are as shown below. 

P.U.R.1928B. 
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ST. 

Value of Property Used and Useft 

Based on 
Property Appraised March 1, 19195. 


Commission’s Reproducti 


Reproduction 


Cost. 


] and 


COMMI 


il 
m Cost March 1, 


$105,446.00 


SSION., 


JOSEPH GAS COMPANY 


April 30, 1927 


Overhead. 


$17,925.00 


Ts SD ok bec sassendeseinns ‘ 79.455.00 9,807.00 
3. Plant apparatus ......... vant 293,008.00 
i, NN dc: i Gle co a Chelan eee aerate’ ‘ 511,664.00 
5. Services sebeboeeseee ° 135,200.00 
6. Meter contections ...ccecceccee 110,604.00 
i, Serer rere rer rr oer Tee 5 115,879.00 
G. PVM GiGburhee 26s cccwcsccucs 55,605.00 
9. General equipment ..... ee 6,017.00 











1915. 


Total. 


$123,771 
85,242 


.00 
.00 


Total 3 to 9 ........++0-2-- $1,127,986.00 180,478.00 1,308,464.09 
$1,517,077.00 
Increase in reproduction cost 334% ..... jeseddawneebeees 505,692.00 
roduction cost April 30, 1927 ........... TrTTTTrry TT $2,022,769.00 
ions March 1, 1915 to April 30, 1927 
Cost 
Building (tweeoeees TOT Tere Te $49,750.27 
Plant apparatus ........e.e0. eer eet eee 202,977.05 
Mair eecevecseceses error re Tr rrr ert er 141,978.82 
Ss ( enone a ees ‘ ee Te eT eT TT Tee 3,088.61 
! TP CUUOCEIINS: 6.0 veces sivevcsuscece oon 17,205.02 
Piping rent Reread eed bh swb Sones knweeEe 21,472.05 
General CQuipment 2.2.6. spesccscccccceccoseses 24,012.2¢ 
Interest during construction ..... ereoccess eocee 4,759.06 465,243.14 
$2.455,012.14 
Materials and supplies April 30, 1927 TT oe ccccccces 118,61 
Working capital—g operating expenses for 1926 ............ 3,145.00 
$2,659,772.19 
HOE WEES. oc cc snnsctncresesscesdesesecceceeseseneccseses 250,000.00 
$2,909,772.19 
Retirement reserve April 30, 1927 .............. $467,625.27 
Utility equipment reserves April 30, 1927 ...... 6,990.95 


Proportion reserve not earned 


Property abandoned not charged off ........ 
reer es 


Reproduction cost April 30, 


Another method of arriving at the 


_ 


shown on page 5 of the gas company’s 


claimed in this exhibit is of property 


V 


$474,616.22 
210,476.48 


$264,139.74 


eoee 118,921.40 


ralue of the | 


“xhibit No. 8. 


$2,764,553.85 


) 


roperty 


The val 


still used and useful 


of April 50, 1927, based on the Commission’s reproduction 


Pl 


R.1928B. 
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=I 
o 


less depreciation, as of March 1, 1915, increased 334 per cent 


for a present reproduction cost value with additions from March 
1, 


1915 to April 30, 1927, not including any item not now used 
vorking capital and going value. That exhibit is as shown below. 


ST. JOSEPH GAS COMPANY 


Value of Property Used and Useful April 30, 1927 
Based on Commission’s Reproduction Cost Less Depreciation of March 1, 
1915. 
Property Appraised March 1, 1915. 
Reproduction 
Cost Less Commission’s 
Depreciation. Overhead. 


Total. 








Ri BME catoeateesiueneseaateneesan $105,446.00 $17,925.00 $123,771.00 
D IO one nekescicacecxanens 58.354.00 7,586.00 65,940.00 
3. Plant apparatus ..ccccccccccccces 268,537.00 
. HePONE WIRES .oo 6s steer cecccnseos $28,813.60 
i CTO x5 weciedwede sek canesaeens 122,052.00 
6. Meters and connections .......... $9,417.00 
Dy NE orc in aa hea RO ee we 1.00 
G. Paving Gistmeeee ...ccacsccceveses 64.00 
9. General equipment ....0..-.eeeeee 5,620.00 


eS eererrrer er rer oe $985,234.00 157,637.00 1,142,871.00 
$1,332,182.00 
Increase in reproduction cost 331% 444,061.00 


Reproduction cost less depreciation April 30, 1927 $1,7 76,243.00 


Additicns March 1, 1915 to April 30, 1027. 





465,243.14 


$2.241,486.14 


Materials and supplies April 30, 1927 .......... $118,615.05 
Working capital—g operating expenses 1926 .... 55,145.00 
I RID a han 05.5 50n eo Keke ee we Oe ewe 250,000.00 421,760.05 
Reproduction cost less depreciation Aprii 20, 1927 ........... $2,663,246.19 


Another exhibit, marked the gas company’s Exhibit No. 8-A 
was offered to show a value of the property as of April 30, 1927, 


by taking an appraisal as of June 30, 1924, made by the Gas 


Improvement Company to which appraisal the additions since 
P.U.R.1928B. 
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June 30, 1924 to April 30, 1927, have been added. The value 
as found in that exhibit is shown below. [Exhibit omitted. | 

In its report of January 24+, 1922, in Case No. 3078, 12 Mo. 
P. S. C. R. 142, this Commission found as a fair present value 
as of that date for the gas company’s property, a value of $2,- 
100,000. By taking the items then considered by the Commis- 
sion and bringing the value down to April 30, 1927, using the 
information shown on the gas company’s Exhibit No. 8, Sheet 


No. 9 


we get the following value: 


“) 
Cost of 
Cost of Reproduction 
Reproduction Less 


Depreciation. 
Commission engineer’s appraisal (3 Mo. P. 
S. C. 414) plus additions to plant Aug. 
3 





1, 1921 a . $1,988,050.00 $1.707 676.00 
Additions Sep. 1, 1921 to Apr. 30, 1927 .... 210,930.00 216.930.00 
Materials and supplies : ‘ en 118,615.05 118,615.95 
Cash working capital yy annual operating 

EXPENSES ..ccccccccsecesecs Sr ecvecoenee 35,430.00 35,430.00 
$2.353,025.05 $2,072.651.05 
EREAMGIOEND scceccceseesscncecsasessnve ee 250.000.0090 


$2 ,.322.651.05 


= ; aad 
The above sum shows a present value a quarter of a million 


1,)] f 
I 


dollars greater than that of 1922 and some $324,000 less than 


the lowest estimate, given by the gas company in the methods 
ised by it and shown above. If the return on the property wer 
the only item of property expense to be taken into account it 
would not be necessary to give the value further thought at this 
time, as admitted by the gas company, but as it has been indicated 
above, we believe consideration should be given to the valu 
in the application of the theory offered by the gas company in 
justification of the schedule now proposed. 

In the report made by the rate structure committee filed by 
the gas company <s its Exhibit No. 27, there is shown an analv- 
sis of fixed capital of a certain gas property allocated to 
the four groups. The report states that in the property and 
analysis taken as an example no reference has been made 
te the influence on the rate of different types or classes of con 
sumption, because it was assumed in the example the cus- 

ers used all used the service in approximately the same 


av, the claim being made that the assumption is fair 


R.1928P 
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for a gas company in a community where gas is used for domestic 
purposes only. The results of the analyses for property alloca- 
tion are that 25.82 per cent should be charged to production de- 
mand, 37.41 per cent to distribution demand, and 38.77 per 
cent to customer’s charge. 

Now, if a part of the consumers served by the above system 
taken as an example were industrial consumers and other larger 
ones than domestic consumers it is very evident that the prop- 
erty allocated to demand would be greater and the customer group 
would be a smaller per cent of the total cost. On its Exhibit 
14-A, the gas company allocated $1,303,862.89 of a total of 
$2,663,245.69 claimed as a value of its property to the customer 
group. That is 49 per cent of the total. The same reasoning is 
applicable to allocation of the operating expenses as shown by 
the gas company on its Exhibit No. 14. That exhibit shows an 
allocation of $235,573.69 of a total of $637,158.09 of its 1926 
operating expenses to customer charge, or approximately 37 per 
cent, whereas the allocation made in the gas committee report 
was 30.48 per cent. The results appear to be inconsistent with - 
the theory. We are of the opinion that these percentages should 
be less, thereby lessening the customer charge. 

The report of the rate structure committee after illustrating 
the application of the theory to a gas system serving consumers 
of one class goes on to state that it should be understood that in 
many situations the total load is made up of several classes of 
business, each with its own peculiar load characteristic and 
that a careful study will disclose the fact that the varied use of 
the equipment by these different classes has an important inilu- 
ence on the structure of the rates. The gas company has come to 
the Commission asking permission to shift a part of its expenses 
from one or more classes of consumers to another class, which 
constitutes 57 per cent of its total number, in order to try to get 
the larger consumers to use more gas and consequently to increase 
its revenues. We are of the opinion that the gas company should 
have gone farther into the theory it advanced and submitted 
the evidence the rate structure committee indicates necessary. 
The city contends that the gas company bas allocated too much 
of its operating expenses to customer charge. The gas com- 
P.U.R.1928B. 
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s 1926 ope rating eXpenses ] 


pany’s Exhibit No. 14 showin | 


; J. 
located to the various groups is set out below. Exhibit No. 14. 


HGAS COMPANY 


Summary of Analysis of 1926 Operating Expenses Apportioned to Various 








isses of Costs in Accordance with Standard Analysis of Late Struc- 
ture Committee of American Gas Asseciation. 
Pro- Distri- 
duction bution 
Commodity. Demand. Demand. Customer. 
Production .. $171,417.89 $29.052.10 $1,862.76 
fransmission and 
istribution 71.72 9,905.96 $44.225.63 
Commercial 25.3388.63 
New business 5,493.00 3,515.50 2,527.00 6.77451 
General and mis- 
cellaneous : 46,028.65 9,205.73 9,205.73 9,205.73 18,411.46 
neolleetible bills 1,400.00 250.00 280.00 280.00 oU0.00 
Pot operating 
expenses .. $345,152.86 $189,967.85 $42.093.353 S819.781.45 $93 0.2 
Local taxes . 413,803.21 12,590.87 11,515.64 22,696.70 
Federal incume 
uxes 3 202.02 960.66 614.78 441.85 184.76 
Retirement ex 
pense ..... ; 30,000.00 7,055.00 7,320.00 15,625.90 
Total operating 
leductions ... $425,158.09 $190,928.45 £62.355.98 S39.058.°7 $132.816.69 
n 8% en 
650,000 ... 212.600.00 60.165.00 19,078.00 102,757.00 
( l — S63 Ss. > 2s S122. 518.98 SS8S8.136.9 $235.573.69 
Cu. Ft Cu. Ft. 24 Ht Cu. Ft. 1 Hr 
istomers and 
emands .... 329.960.3500 1.446.000 156,000 10,159 
(Costs per unit 
per annum $.5786 “8.47 per 100 $56.50 per 100 $23.21 per 
per M cu. ft. cu. ft. per 24 cu. ft. per customer. 


hour. hour. 


The gas company’s Exhibit No. 14-B shows the details of the 
‘ounts given above. One of the items under transmission 
nd distribution account is a sub account, maintenance of mains, 
showing $10,529.71 charged to customer account and $2.446.57 
charged to distribution demand. This raises the question tha 
ean best be asked by an illustration. Take for example a main 
two blocks long that is laid to serve one consumer. Would the 
maintenance charged on that main be allocated in the same man- 
ner as it would, if the main were required to serve the same total 
load but was used by 50 consumers? It appears to the Commis- 
sion that there is danger of making the customer cost too great 
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unless the demands of the various classes of customers are given 
more consideration. 

The gas company’s Exhibit No. 12 shows a classification of 
its consumers by giving the number of consumers who use from 0 
to 200 cubie feet of gas per month, those who use from 300 to 
i200 and from 1300 to 2200 and so on, but this does not give 
sufficient information for proper classification as we understand 
the theory upon which the company rests its case. There may 
he consumers using smal] meters, consuming more gas in a month 
than ether consumers whose demands require larger meters, serv- 
ices, and mains. No evidence is submitted showing a classifi- 
cation of the consumers according to their demands. 

(2, 3] Our conclusion in this matter is that the gas company 
is inconsistent in its application of the rate structure theory .ad- 
vanced in that it claims that it must give consideration to the 
rates charged the large consumers in order to increase sales and 
then proceeds to justify the proposed increase to 57 per cent of 
its small consumers by the use of an allocation of costs made upon 
the theory that all consumers may be taken as one class, the 
smaller class. The principles in general of allocating the costs 
on the theory give in Exhibit No. 27 are sound and any form of 
schedule built upon those principles should provide fair and 
nondiscriminating rates, but to allocate the costs incurred by a 
gas system serving varied classes of consumers as though the 
‘onsumers were all of one class, the smaller class, is liable to 
produce unfair rates to the smaller consumers. 

It is very apparent the applicant gas company desires to do 

mething to build up its sales and claims to be willing to forego 
all return at present if it is permitted to try out the schedule 
of rates filed in this case. The Commission does not want to 
be understood as attempting to stand in the way of the develop- 
ment of this property. It is to the interest of both the city and 
the utility for the utility to grow under fair rates. The evidence 
shows that the company has made improvements that reduce 
the cost of producing the gas and the company claims to have 
imade the improvements necessary for the best operation of the 
svstem. The full application of the theory used in support of 
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the proposed rates may show that the rates are just and fair, 
but until such proof is given, the rates will be denied. 


Brown, Chairman, Ing, Calfee, Porter, Commissioners, con- 


cur; Hutchison, Commissioner, absent. 





COLORADO SUPREME COURT. 


WESTERN TRANSPORTATION COMPANY, 
v. 
PEOPLE, 
[No. 11905.] 
(— Colo. —, 261 Pae. 1.) 


Interstate commerce — Jurisdiction of state over local business of 
interstate busses. 

1. An injunction issued by a court on an order of the Commission 
denying a certificate to a motor transportation company to do intra- 
state business was held not intended to enjoin such utility from engag- 
ing in interstate commerce and it was further held that had such pro- 
hibition been intended, then to that extent the decree of the court would 
be inoperative, p. 769. 

Interstate commerce — Power of state to regulate local activity of 
interstate busses. 

2. A prohibition against interstate motor carriers also incidentally 
conducting a purely intrastate business without securing a license from 
the proper state authorities therefor, is not a prohibition upon inter- 
state commerce but a lawful regulation by the state of its highways, 
p- 771. 

[October 31, 1927.] 


En bane. Svir by state against bus company for injunction 
to restrain operations in violation of order of Public Utilities 
Commission denying certificate of convenience and necessity; 
injunction granted, affirmed on appeal. 

Appearances: M. W. Spaulding, of Denver, for plaintiff in 
error; William L. Boatright, Attorney General, and Ralph L. 
Carr, Assistant Attorney General, for the people. 

Sheafor, J.: The defendant in error, hereinafter referred to 


as the people, or the plaintitl, brought this suit against the plain- 
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tiff in error, the Western Transportation Company hereinafter 
designated as the company, or defendant, asking for the issuance 
of a temporary injunction restraining and prohibiting defend- 
ant from operating any motor vehicle affording a means of trans- 
portation similar to that ordinarily afforded by railroads, by 
indiscriminately accepting, carrying, laying down, discharging, 
and delivering freight and express, between fixed points and 
over established routes for hire within the state of Colorado, 
and as a common carrier therein, without first having obtained 
a certificate of public convenience and necessity from the Public 
Utilities Commission of this state, and that such injunction be 
made permanent. 

The court found for the plaintiff and ordered that a temporary 
injunction issued as prayed for, which was later made perma- 
nent. Defendant prosecutes error and applies for a super- 
sedeas. 

[1] On June 24, 1926, defendant filed with the Publie Util- 
ities Commission an application for a certificate of convenience 
and necessity in order that it might transact the business of trans- 
porting freight and express within the state of Colorado. The 
application for the certificate was denied by the Commission on 
March 7, 1927. 

Upon the trial before the court, Alva W. Dornon testified 
that he had been general manager of the defendant since it was 
incorporated, and that the company was then, at the time of the 
trial, engaged in the operation of motor trucks for the trans- 
portation of freight and express between various towns in the 
state of Colorado; also, that the company accepted shipments of 
freight and express from the public generally for transporta- 
tion between points in Colorado. He also testified that they filed 
their application with the Public Utilities Commission for li- 
cense, which was refused, and that the company was still con- 
tinuing just the same as they were before the application had 
been filed. This evidence, together with admissions made by the 
defendant in its answer, shows, we think, that defendant was en- 
gaged in intrastate business within the state of Colorado. 

The defendant alleged, as one of its defenses, that it was en- 
gaged in interstate commerce. The evidence on behalf of de- 
P.U.R.1928B. 49 
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tended to show that it was engaged in interstate trans- 
portation of freight and express. The defendant’s contention 
is that to prohibit defendant from operating in this state would 
be to interfere with interstate commerce, and deprive the com- 
pany of rights that are guaranteed to it by the 14th Amend- 
ment to the Federal Constitution: that it would be a violation 
of the Constitution of the state of Colorado, and also a viola- 
tion of the Federal aid statutes (Highway Act [23 USCA §§ 
1-53]); also, that the Public Utilities Commission has no ju- 
risdiction over the company’s operations, and that in so far as 
the Colorado statutes would permit any prohibition of the com- 
pany ’s operations, they are unconstitutional. 

From the foregoing, I think we may assume that defendant 
was, at the time of the institution of this suit, engaged in both 
interstate and intrastate commerce, and was not engaged exclu- 
sively in one or the other. The defendant insists, however, that 
the evidence shows it was engaged exclusively in interstat 
commerce, but the able and ingenuous argument of defendant’s 
counsel has not convinced us. The foregoing evidence, admis- 
sions, and the application do not sustain him. His argument 
is that the application for certificate does not show whether it 
was for intrastate or interstate commerce. But counsel's 
further argument is to the effect that the company could not 
be required, by the state, to obtain a certificate of convenienc 
and necessity to do an interstate business. It seems, then, tha 
it logically follows that the company did not apply for a certifi- 
cate to do an interstate, but did apply for one to do an intra- 
state business. 

We do not think, as contended by counsel, that the injunctive 
orders were intended to, nor do they, enjoin defendant from en- 
gaging in interstate commerce, and that they should not be so 
construed, but if so, then to that extent the decree of the court 
is inoperative. 

It will be observed that plaintiff was not asking the court to 
restrain interstate shipments, but merely to prohibit the com- 
pany from acting as a common carrier in the state of Colorado 
for the transportation of freight and express within the state 
P.U.R.1928B., 
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without the certificate of public convenience and necessity re 
quired by the statute. 

The evidence does not show the extent of the interstate ship- 
ments as compared with intrastate business transacted by the com- 
pany. 


[2] The plaintiff cites Interstate Busses Corp. v. Holyoke 


Street R. Co. 273 U. S. 45, 71 L. ed. 530, P.U.R.1927B, 46, 
47 Sup. Ct. Rep. 298, decided January 3, 1927, and other cases. 


We think the ease of Clark v. Poor, decided by the Supreme 
Court of the United States May 31, 1927, 274 U. 8. 554, 71 
L. ed. 1199, P.U.R.1927D, 346, 47 Sup. Ct. Rep. 702, opinion 
by Mr. Justice Brandeis, is decisive of the instant case. In 
that case, it appears that, in 1923, Ohio passed a transportation 
act (Gen. Code, §§ 614-84 to 614-102) which provided that a 
motor transportation company desiring to operate within the 
state should apply to the Publie Utilities Commission for a cer- 
tifieate so to do and should not begin to operate without first 
obtaining it. Also, that the company should, at the time of the 
issuaace of the certificate and annually thereafter, pay a tax 
graduated according to the number and capacity of the vehicles 
used. The appellants Clark and others operated, as common ear- 
riers, a motor truck line between Aurora, Indiana, and Cinein- 
nati, Ohio, exclusively in interstate commerce. They ignored 
the provisions of the act and operated without making applica- 
tion for a certificate or paying the tax provided for. They 
brought suit against the Commission to enjoin it from enforcing, 
as against them, the provisions of the act. The case was heard 
in the district court before three judges. It further appeared 
in that ease that the Ohio act called the certificate one of “pub- 
lic convenience and necessity.” Plaintiffs’ bill was dismissed 
in the district court, and they appealed. Justice Brandeis 
said: 

The plaintiffs claim that, as applied to them, the act vio- 
lates the commerce clause of the Federal Constitution. They 
insist that, as they are engaged exclusively in interstate com- 
merce, they are not subject to regulation by the state; that it is 
without power to require that before using its highways they 


apply for and obtain a certificate ; and that it is also without pow- 
P.U.R.1928B. 
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er to impose, in addition to the annual license fee demanded of 
all persons using automobiles on the highways, a tax upon them, 
under § 614-94, for the maintenance and repair of the highways 
and for the administration and enforcement of the laws governing 
the use of the same. The contrary is settled. The highways are 
public property. Users of them, although engaged exclusively in 
interstate commerce, are subject to regulation by the state to 
insure safety and convenience and the conservation of the high- 
ways. Morris v. Duby (No. 372) 274 U. S. 135, 71 L. ed. 
966, 47 Sup. Ct. Rep. 548, decided April 18, 1927. Users 
of them, although engaged exclusively in interstate commerce, 
may be required to contribute to their cost and upkeep. Com- 
mon carriers for hire, who make the highways their place of 
business, may properly be charged an extra tax for such use. 

The plaintiffs did not apply for a certificate or offer 
to pay the taxes. They refused or failed to do so, . . . be 
cause of their belief that, being engaged exclusively in interstate 
commerce, they could not be required to apply for a certificate 
or to pay the tax. Their claim was unfounded. Moreover, the 
act made eath section and part thereof independent and declared 
that ‘the holding of any section or part thereof to be void or in- 
effective for any cause shall not affect any other section or part 
thereof.’ . . . And the act also provided that it should apply 
to interstate commerce only in so far as such regulation was per- 
mitted by the Federal Constitution.” 

The deeree dismissing the bill was affirmed. 

Our own statute (§ 2976, C. L. 1921) provides that: 

“Neither this act nor any provision thereof, except when 
specifically so stated, shall apply or be construed to apply to com- 
merce with foreign nations or commerce among the several states 
of this Union, except in so far as the same may be permitted under 
the provisions of the Constitution of the United States and the 
acts of Congress.” 

The defendant further contends that, while the state may regu- 
late the use of its highways, it cannot prohibit interstate com- 
merce. But the plaintiff does not seek in this case to prohibit 
interstate commerce. If the state cannot enjoin a company from 
transacting an intrastate business when it is doing so without 
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having obtained the certificate required by law, then it is utterly 
powerless to regulate its highways at all. 

In Interstate Busses Corp. v. Holvoke Street R. Co. supra, 
at p. 49 of P.U.R.1927B, Mr. Justice Butler says: 

“The burden is upon appellant to show that enforcement of 
the act operates to prejudice interstate carriage of passengers. 
The stipulated facts do not so indicate. The threatened en- 
forcement is to prevent appellant from carrying intrastate pas- 
sengers without license over that part of its route which is 
parallel to the street railway. Its right to use the highways 
between Springfield and Hartford is not in controversy.” 

So here, the evidence does not show that the enforcement of 
the act in question operates to prejudice interstate transportation 
of freight and express. As already stated, the plaintiff is not 
attempting to prevent the company from engaging in interstate 
commerce, but to prevent the company from engaging in intra- 
state business without the required license. 

Mr. Justice Butler further said, in the case cited, that: 

“Appellant may not evade the act by the mere linking of its 
intrastate transportation to its interstate or by the unnecessary 
transportation of both classes by means of the same instrumen- 
talities and employees.” 

We deem it unnecessary to pursue the subject further. We 
think the contentions of defendant have been fully answered in 
interstate Busses Corp. Vv. Holvoke Street R. Co. supra; Morris 
v. Duby, supra; and Clark v. Poor, supra. 

Supersedeas denied, and- judgment affirmed. 

Affirmed. 

On Petition for Rehearing. 

The evidence set forth in the petition for rehearing does not 
establish that the enforcement of the act in question operates 
to prejudice interstate transportation of freight and express, 
nor that its enforeement would impose unreasonable burdens up- 
on interstate commerce. The burden is upon defendant to show 


that. Defendant’s chief reliance is placed upon Buck v. Kuyken- 
dall, 267 U. S. 307, 69 L. ed. 623, P.U.R.1925C, 483, 45 Sup. 
P.U.R.192S8B. 


es 














774 COLORADO SUPREME COURT. 


Ct. Rep. 824, 38 A.L.M. 286. I eall attention to this paragraph 
appearing in the opinion in that case: 
‘With the increase in number and size of the vehicles used 
upon a highway, both the danger and the wear and tear grow. 
To exclude unnecessary vehiecles—particularly the large ones 
commonly used by carriers for hire—promotes both safety and 
economy. State regulation of that character is valid even as ap- 
plied to interstate commerce, in the absence of legislation by 
Congress which deals specifically with the subject.” 

The Kuykendall Case seems to be in entire harmony with 
Clark v. Poor, supra. 


Rehearing denied November 21, 1927. 





ARIZONA CORPORATION COMMISSION, 
RE ELECTRIC AND WATER CORPORATIONS. 
{General Order No. 110-EF.] 


Water powers — Jurisdiction of the Commission — Safeguarding of 


public rights — Certificate. 


The bestowing of legal rights and privileges and franchises au 
I 
thorizing the eration by public service corporations of natural wate 
powe! ituate within the state, by means of certificates of public con 
I : I 
venience and necessiiv, which may not be obtained elsewhere } 
ise, is the only manner in which the Cemmission, in the exercise of 
1 . +1 ) ! \ 
] il i O Sateguard Lae rights oi wie ile and al prote C 3 
ple, may impose the rests ms and mita contemp! 
ite Constit m and the purs statute, p. 775 
Water powers — Power of the state over netiral resources — Federal 
government, 
2. ‘the full and absoiute power and control over the establishment, 
development, and operation of all t vater power and hydroelectrical 
power in the staie devolves upon the state subject only to the lim 1 


sovereign powers couferred upon the Federal Government under the Fed 
eral Constitution, p. 777. 

Water powers — Jurisdiction of state to impose conditions — Hydro- 
electric development. 

3. The state possesses the primary right to fix and impose such 
terms and conditions upon corporations developing hydroelectric pow: 
as will encourage the same within the state and at the same time pro- 

thts of the people from exploitation, p. 777. 


yr 
ri 





XUM 





RE ELECTRIC AND WATER CORPORATIONS. 775 


Certificates of convenience and necessity — Hydroelectric power de- 
velopment. 

4. All water and electric corporations exercising or contemplating 
the exercise of any right or privilege under any franchise or permit re- 
lating to the development of hydroelectric energy within the state of 
Arizona without having obtained a certificate were ordered forthwith 
to file with the Commission applications for such certificates as pro- 
vided by the Constitution and the rules of the Commission, p. 778. 


[January 4, 1928.] 


Orver of the Arizona Corporation Commission requiring all 
corporations engaged in hydroelectric development to obtain a 
certificate of convenience and necessity before engaging in such 


activity within the state of Arizona. 


sy the Commission: [1] Whereas the Arizona Corporation 
Commission was created by § 1 of Article XV of the State Con- 
stitution and its powers and duties are defined in the subsequent 

tions of that article subject only to the powers of the legisla- 
tive branch of the state government to enlarge the powers and 
extend the duties and to prescribe rules and regulations to govern 
proceedings instituted by and before the Arizona Corporation 
Commission ; 

it hereas among the many powers and duties conferred or im- 
posed by the Constitution upon the Arizona Corporation Com- 
mission is the regulation and supervision of public service cor- 
perations among which are included all corporations other than 


municipal engaged in producing or distributing or in furnish- 


ing electricity for light, fuel, or power and/or in furnishing 
water for irrigation, fire protection, or other public purposes, 
and 

Whereas all electric transmission or pipe line corporations 
for the transportation of electricity and/or water are further 
declared to be common carriers, and 

Whereas the legislative branch of the government subsequent- 
ly enacted the Publie Service Corporation Act, Chapter 90, of 
the Session Laws of Arizona, 1912, in which it is provided that: 

“(q) The term ‘electric plant,’ when used in this act, includes 
all real estate, fixtures, and personal property owned, controlled, 


operated, or managed, in connection with or to facilitate the 


P.U.R.1928B. 





oe 


a sppererpecp amen e. 








77! ARIZONA CORPORATION COMMISSION, 


? 


production, generation, transmission, delivery, or furnishing of 


electricity for light, heat, or power, and all conduits, ducts, or 
other devices, materials, apparatus, or property, for contain- 
ing, holding, or carrving conductors used or to be used for the 
transmission of electricity for light, heat, or power. 

“(r) The term ‘electrical corporation,’ when used in this 
act, includes every corporation or person, their lessees, trustees, 
receivers or trustees appointed by any court, whatsoever, owning, 
controlling, operating, or managing, any electrie plant for com- 
pensation within this state, except where electricity is generated 
on or distributed by the producer through private property alone 
olelv for his own use or the use of his tenants and not for sale 
to others. 

“(w) The term ‘water system,’ when used in this act, includes 


all reservoirs, tunnels, shafts, dams, dykes, headgates, pipes, 


lumes, canals, structures; and appliances, and all other real es- 
tate, fixtures, and personal property, owned, controlled, operated, 
or managed in connection with or to facilitate the diversion, de- 
velopment, storage, supply, distributions, sale, furnishing, ecar- 
riage, apportionment, or measurement, or water for power, fire 
protection, irrigation, reclamation or manufacturing, or for 
municipal, domestic or other beneficial use. 

“(x) The term ‘water corporation,’ when used in this act, 
includes every ‘corporation or person, their lessees, trustees, 
receivers or trustees appointed by any court whatsoever, owning, 
controlling, operating, or managing any water system for com- 
pensation within this state.” 

Whereas in these definitions are set out and specifically 
designated certain publie service corporations which, although 
included in the more generic terms of the constitutional provi- 
sions, have heretofore in a measure been free from regulation by 
the Commission both as a matter of expediency justified by 
publie policy and also because the Commission did not deem that 
the public convenience and necessity were endangered thereby. 

Whereas the state is now confronted by questions of policy 
involving the development of water power, particularly in con- 
nection with the appropriation and use of water from naviga- 
ble and unnavigable streams wholly or partially within the state 
P.U.R.1928B. 
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of Arizona, the Commission at this ‘ime is impressed with the 
necessity of exercising its full powers in connection therewith so 
that the rights of the state and of its people may be fully proteet- 
ed and safeguarded by the restrictions and limitations contem- 
plated by the Constitution and the statutes which may only be 
done by bestowing through the certificate of convenience and ne- 
cessity of the Commission the legal rights and privileges and fran- 
chises authorizing the operation of public service corporations 
which may not be obtained otherwise or elsewhere; since in exer- 
cising its powers of determination, the Commission may not only 
in its discretion, impose conditions precedent to the granting of 
its certificate but at all times possesses the reserved right to 
amend, modify, and repeal its rules and regulations governing 
the operation of public service corporations subsequent to the 
issuance of said certificate. 

[2] This phase of publie service corporation regulation is 
particularly of interest to the Commission since the full and abso- 
lute power and control over the establishment, development, and 
operation of all the water power and hydroelectrical power in the 
state devolves upon the state subject only to the limited sovereign 
powers conferred upon the Federal Government under the Con- 
stitution of the United States which are not to be confused with 
those proprietary rights which may have heretofore or may hiere- 
atter be acquired by the Federal Government. 

In the exercise of the authority bestowed upon it, the Com- 
mission desires to extend the fullest measure of co-operation to 
the Iederal Power Commission without, however, in any man- 
ner, seeking to delegate its own exclusive authority to consent 
to and approve of the plans and specitications under which such 
development of water or electric power is made and the terms 
and conditions under which such public service corporations 
may exercise any right or privilege or franchise or permit here- 
tofore or hereafter granted. 

[3] Whereas the sovereign power of the state possesses the 
primary right to tix and impose such terms and conditions upon 
public service corporations making and developing water or 
hydroelectrie power development in a manner which will encour- 


uge the development of the water power in the state and at the 
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safecuard the rights of the people and prevent ex- 


4] Whercas a number of water corporations and electrical 
corporations as detined by the Publie Service Corporation Act 


and included within the Constitutional provisions have refrained 
from or neglected or refused to make application to this Com- 
mission for the certificate of convenience and necessity, and 


certain of said firms or corporations have heretofore operated as 
publie service corporations and others are proceeding in a man- 


ner which manifests their disposition to operate as public serv- 
corporations without the proper certificate of convenience 
and necessity from this Commission. 


Now, therefore, it is ordered that each and every such water 


= wot . 
: ( 
I I 


nd/or electrical corporation now exercising or which 


contemplates the exercise of any right or privilege under any 
franchise or permit heretofore granted without having obtained 
from the Arizona Corporation Commission a certificate that 
the publie convenience and necessity require the exercise of such 
right or privilege, immediately and forthwith file with the Com- 
mission, its upplication for such certificate as provided by law 
by the Constitutional provisions and the rules and regulations 


f the Commission. 


Note.—Waters and water courses. 
Allegations that a utility petitioning for a Commission finding 
that pu lic use and benefit require the erection of a dam and elee- 
nt does not have the « 


msent of landowners so to ao ana 


that the erection of the dam is prohibited by statute, are imma- 
terial in the proceeding before the Commission. Dummer Power 


Co. v. International Paper Co. 81 N. H. 213, 124 Atl. 556, Feb. 6, 


— 
ee 


A Commission finding that the erection of a dam for generating 
wer will be of public use and benefit should not disturbed when 
is conceded that the object for which the utility propos em- 
ploy t power is a public use and there is no evidence leading the 


ourt to the conclusion that the Commission finding was erroneous. 

In Re Lake Sunapee Power Co. D-848, May 13, 1924, Chairman 
Gunnison, of the New Hampshire Commission, in dismissing a peti- 
n for permission to erect a dam, said: “The evidence in this case 
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is to the effect that the petitioner owns the land on which the pro- 
posed dam is to be constructed and has acquired the right to flow 
all of the land that will be covered by water due to the erection of 
the dam. Under these conditions the petitioner may construct its 


} 


dam without first having the Public Service Commission issue an 


rder that its construction will be for the public use and benefit. 
See Dummer Power Co. v. International Paper Co. 81 N. TH. 213, 
124 Atl. 556. The supreme court in this case says: ‘A landowner 


} 


may build such dam as he pleases. consistent with t 
(Chap. 47, Laws 1913; Chap. 178, Laws 1917) upon his own an 
and flow his own land, and that of others who consent, without aic 
from the statute.’ ” 

In Re U. S. Bobbin & Shuttle Co. D -860, Qrder No. 1518, May 
13, 1924, Commissioner Worthen of the New Hampshire Commis- 
sion, in authorizing an increase in the height of a dam, said: “When- 
ever water powers are developed economically, or those already de- 





le pu 





fee FQ 


veloped are economically improved, the public is benefited thereby. 
In the first place, fuel consumption is reduced and as the supply of 
coal, which is the fuel most in use for generating power, is limited, 
it is important that it be conserved as much as possible for future 
generations. In the second place, the consuming public is directly 
enefited by having the manufactured article produced at a lower 
cost, which should lower the price at which it can be bought in the 
market. In the third place, the increase in business, due to more 
economical operating costs, advantageously affects the community 
where the industry is located.” 

In Re Wisconsin Hydro-Electric Co. WP-227, Aug. 12, 1925, the 
Wisconsin Commission, after citing § 31.18 (3) of the statute, said: 
‘The statutes contemplate that this Commission should safeguard 
public rights in navigable waters from unwarranted acts of dam 
owners, and for this reason dam operators are required to lay before 
the Commission any proposed reconstruction scheme which may re- 
motely affect such public rights. Had the company applied to the 
Commission under § 31.24, statutes, for permission to lower the 
level of the lake, the Commission would not have granted the right 
to lower such level to the extent it did in this case, although the 
Commission would have permitted the lowering of the level sub- 
stantially below the minimum level fixed by this order. The Com- 
mission believes that the company acted in good faith and in igno- 
rance of the requirements of the statute above set forth. Section 
31.24, however, requires the Commission to report to the Governor 
every violation of Chap. 31, and accordingly a copy of this decision 
will be forwarded to the Governor for such action as he may deem 

" 


proper. 


‘The conservation and development of water resources for domestic 
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ise, irrigation, and power and light under the Porto Rico Water Pow- 
er Act has been held to be for common public uses in a suit in which 
the validity of the act was attacked. An injunction restraining the 
enforcement of the provisions of the act was reversed by the Cireuit 
Court of Appeals, First Circuit in Gallardo v. Porto Rico R. Light 
& P. Co. No. 2058, 18 F. (2d) 918, April 11, 1927. 





COLORADO PUBLIC UTILITIES COMMISSION, 


BOARD OF COUNTY COMMISSIONERS OF WELD 
COUNTY 
v. 
J. E. CLAYBURG., 
{Case No. 331, Decision No. 1551.] 
Public utilities — Private carrier contracts — Number of customers — 
Motor carrier. 

1. The number of parties with which alleged private hauling con- 
tracts are made, considering the number of shippers and population of 
the particular community, determines in a great measure, the status 
of the carritr, p. 782. 

Public utilities — Private motor carrier — Tests of status. 


2. A complaint against a private motor carrier was dismissed where 


he expressly stipulated that he did not hold himself out for public 


arriage and did not indiscriminately accept and transport freight or 
express, and designated specifically with whom he had an agreement, re- 


fusing to transport for any other, p. 782. 


[January 7, 1928.] 


Comprarnt by county commissioners against alleged illegal 
motor carrier operations; complaint dismissed. 

Appearances: J. G. Scott, Denver, for complainant; Clay 
R. Apple, Greeley, for defendant. 


By the Commission: This is a complaint by the Board of 
County Commissioners of the county of Weld, state of Colorado, 
complaining against the defendant that he owns, controls, and 
operates one motor vehicle, using the same in serving the public 
in the business of transporting property for compensation over 
the publie highways between Denver, Colorado. and Greeley, 
Colorado, and intermediate points, and indiscriminately accepts, 


P.U.R.1928B. 
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discharges, and lays down freight and express and holds him- 
self out for such purposes for the publie generally without having 
ever obtained a certificate of public convenience and necessity 
from this Commission, and without having paid the tax provided 
for in § 7, Chapter 134, Session Laws 1927, and an order to 
ccase and desist is prayed for. 

The defendant filed an answer to this complaint, denying the 
allegations thereof, and alleging that he is under contract with 
five persons in Greeley to transport to and from Denver such 
merchandise as said persons need. 

This matter was set down for hearing at the court house, 
Greeley, Colorado, on December 15, 1927. At that time the 
parties hereto entered into the following stipulation: 

“It is stipulated and agreed by and between the parties hereto 
by their respective attornevs that the facts in the above entitled 
matter are as follows, to wit: 

“That defendant now owns, controls, operates, and manages 
and for about two years last past has owned, controlled, operated, 
and managed one motor vehicle, an International 14 ton speed 
wagon, using the same in the carrying of property for compensa- 
tion between Denver and Greeley, Colorado, for only five per- 
sons, or firms, or corporations in the city of Greeley, Colorado, 
as follows: 

Consumers Oil Company (retail and wholesale petroleum prod- 
ucts); Irving Fallek (Batteries and battery repairs); W-F 
Hardware Company (Retail hardware); Greeley Co-operative 
Company (Feed and grain); Boise-Payette Lumber Company 
(Nails and hardware). 

“That defendant hauls property for the above five persons or 
firms and no other except as hereafter stated, and has refused 
and does now refuse to haul for any other (excepting an ocea- 
sional farmer), and does not advertise for other business. 

“That such transportation is conducted for said persons and 
firms under verbal contract with such persons; that the method 
of operation by defendant is upon specific orders received from 
such persons to obtain and carry for them and to them certain 
specific merchandise; that he does not operate regular schedules ; 
that the defendant does hauling for Hickman-Lumbeck, whole- 
P.U.R.1928B. 
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sale grocery company, of groceries from Greeley to Fort Morgan 

nd intermediate points, upon specific orders from said Hick- 
man-Lumbeck Grocery Company, making a trip every Thurs- 
day for said company. 

“That defendant does not have a certificate of public conven- 
ience and necessity from the Publie Utilities Commission of the 
state of Colorado, and has never applied for one. 

“That defendant does not pay any taxes as provided by § 7, 
Chapter 134 of Session Laws of Colorado, 1927. 

“That Greeley is a city of about 15,000 population and has 
approximately 400 mereantile establishments of various kinds; 
that said city of Greeley is situated 52 miles north and east of 
Denver on a paved highway.” 

Section 1 (d) of Chapter 154 of the Session Laws of 1927 
defines a motor vehicle carrier as follows: 

“The term ‘motor vehicle carrier’ when used in this act means 
and includes every corporation, person, firm, association of 
persons, lessee, trustee, receiver or trustee appointed by any 
court, owning, controlling, operating, or managing any motor ve- 
hicle used in serving the public in the business of transporting 
persons or property for compensation over any publie highway 
between fixed points or over established routes, or otherwise, 
who indiscriminately accept, discharge, and lay down either 
passengers, freight, or express, or who hold themselves out for 
such purpose by advertising or otherwise.” 

1, 2] The stiplation of facts herein, in our opinion, does not 
bring such a motor vehicle operation within the meaning of the 
above quoted section as a common carrier. The Commission 
assumes, however, that the agreements entered into by Mr. Clay- 


bure are made in good faith. If, for instanee, he should make 


' ‘acts sucl ; described in the stipulati ars tl +] : 
contracts such as deseribed in the stipu ation with other mer- 


chants in Greeley, increasing the number thereof as opportunity 
presents itself and changing around considerably and with some 
frequency his service to other merchants, it would be an indica- 
tion that he is attempting to evade the law and using the alleged 
ntracts as a subterfuge to circumvent the law. In other words, 
the opinion of the Commission, there must be some perma- 
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neney to such contracts, otherwise he would become a common 
carrier. 

Our supreme court, in the case of Davis v. People ex rel. 
Publie Utilities Commission, 79 Colo. 642, P.U.R.1926E, 635 


247 Pae. 801, said that mere schemes to evade the law once their 


, 


true character is established are impotent for the purpose intend- 
ed, and that courts sweep them aside as so much rubbish. 

The number of parties with which such contracts are entered 
into, depending somewhat upon the number of shippers and popu- 

tion of the particular community, in a great measure determines 
the status of a carrier. The defendant in the instant case ex- 
pressly stipulates that he does not hold himself out to the public 
to transport freight and express, and does not indiscriminately 
aceept and transport freight and express, and designated specifi- 
cally in the stipulation with whom he has an agreement to trans- 
port and that he refuses to transport for any other. Under 
these cireumstances the Commission is of the opinion that the 
complaint herein should be dismissed for want of jurisdiction. 





COLORADO PUBLIC UTILITIES COMMISSION, 


RE FRANK PLESS AND WALTER DAVIS. 
[Application No. 987, Decision No. 1553.] 


Monopoly and competition — Burden of proof to show inadequacy of 
existing service — Minor service defects. 

1. A strong showing of inadequacy of existing service should be 
made by an applicant for a rival certificate of convenience and neces- 
sity before a separate operation over an existing carrier route will be 
authorized in view of the fact that the Commission has power to regu- 
late service and has always stood ready to hear any complaints and to 
make such orders as will remedy reasonably a minor defective service, 
p. 785. 


Certificates of convenience and necessity — Ejfect of certificate upon 
illegal operation, 
2. The failure of the Commission to deny a certificate because of 
prior illegal operation does not legalize an operation made unlawful by 
statute, p. 785. 


P.U.R.1928B. 
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Certificate of convenience and necessity — Ilegal operation in good 
jaith no bar — Busses. 
3. A certificate was granted to an applicant admittedly operating 


ov. 


without authority prior to hearing in view of the general ignorance of 
tor carriers throughout the state concerning the law or the rules 


my 
and regulations adopted by the Commission pursuant to the law gov 
erning their operations and in further view of the need of the public 


the duration of actual operation, and the good faith of the operator, p. 


{January 7, 192S.] 


Appiication of motor utility operators for certificate of con- 
venience and necessity to function as a firm; granted with re- 
strictions. 

Appearances: Harry 8. Class, Denver, attorney, for applicant ; 
lL). A. Maloney, Denver, attorney, for the Northern Transporta- 
tion Company; E, G. Knowles, Denver, attorney, for the Union 
Pacifie Railroad Company; John Q. Dier, Denver, attorney, 
for the Colorado & Southern Railway Company; A. S. Hab 
enicht, Denver, for the American Railway Express Company ; 


1). Kdgar Wilson, Denve r. attorney, for the Colorado Motor 


hu 


Way, Ine. 


By the Commission: On November 15, 1927, there was 
filed the application of Frank Pless and Walter Davis doing 
business under the firm name and style of Pless and Davis 
for a certificate of public convenience and necessity authorizing 
the operation of a motor vehicle system for the transportation 
of freight, milk, and cream between Denver, Colorado, and La 
Salle, Colorado, and those intermediate points of Ione and others 
intermediate to Ione and La Salle. Answers and protests were 
filed by the Northern Transportation Company, Colorado Mo- 
tor Way, Inc., Union Pacific Railroad Company, and the Ameri- 
can Railway Express Company. The case was heard in the Court 
llouse in Greeley on December 16, 1927. 

The evidence shows that for over three years the applicants 
have been operating between La Salle and Denver, hauling mer- 
chandise for the merchants from Denver and milk and cream 
from the farmers in the vicinities of La Salle, Peckham, Gil- 
erest, Platteville, and Ione to Denver. They gather the milk 
and cream not only at the points named but at the doors of 
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the farmers and deliver the same on the dock of an iee-cream 
manufacturer in Denver. In rendering this service thev not 
only save the farmers the trouble and expense of carting thei 
cream and milk to a railroad station and the drayage from the 
depot in Denver but effect a considerable saving in time. 

[1] Quite a number of merchants in the towns named testified 
that the service of the applicants in hauling merchandise for 
them is a convenience and necessity. A few instances were point- 
ed out by different witnesses of unsatisfactory service by the 
Northern Transportation Company, a certificate holder which 
operates through each and all of the points named. They showed 
a desire to be served by a system which has its headquarters 
nearer to them and which gives somewhat closer contact. The 
headquarters of these applicants is in La Salle, which is eight 
miles from Greeley and is considerably further from Platte- 
ville and lone. ‘The Commission has always taken the position 
that before issuing a certificate authorizing a separate operation 
over the route of an existing authorized carrier, a strong show- 
ing of inadequateness of existing service should be made. The 
Commission has the power to regulate service and always has 
stood ready to hear any complaints against service and to make 
such orders with reference thereto as the convenience and ne- 
cessity of the publie should require. No complaint has hereto- 
fore been made by the merchants in any of the towns named 
against the service of the certificate holder. 

the Commission is of the opinion that the service of the North- 
crn Transportation Company in the past has not been all that 
it should have been, in this particular territory, and that unless 
such service is reasonably satisfactory the public convenience aud 
necessity may require the issuance of an additional certificate. 
However, it might be said that since the application herein was 
filed an experienced and etticient operator, one 8. L. Leach, 
who resides in and has his headquarters in Greeley, has been 
made president and manager of the Northern Transportation 


Company. 


_ 


(2, 3] The testimony in the instant case showed that the ap- 
plicant at the time of the filing of his application and thereafter 
operated as a motor vehicle carrier, without first having obtained 
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a certificate of public convenience and necessity. In the case of 
Re Large, P.U.R.192TE, 356, this Commission held that no 
plicant would receive a certificate of publie convenience and 
necessity if he unlawfully operates at the time of the filing of 
is application and thereafter. In that case, on motion of pro- 
testant, the Commission denied the application. A similar mo- 
tion has been made in the instant case. In the Large case, supra, 
Commission had before it a flagrant intentional violation. 
The ruling of the Commission in that case was based on its rule 
b) which reads—“*No motor vehicle carrier shall begin opera- 
tion or business as such without first obtaining from the Com- 
mission a certificate of public convenience and necessity ther 
for.” 
Since the adoption of said rule which became effective Jan- 
uary 1, 1927, the Commission has found that the motor vehicle 
carriers throughout the state tor the most part have had very 


little knowledge of the law or our rules and regulations govern- 
ing their operations. The Commission has found also that in 
a great many cases a denial of a certificate solely on the ground 
of the violation of t 


lis rule would not only work a hardship on 


many of the applicants, but on the shipping public as well. Of 
course, the rule adds nothing to the law as the law exists or as 
it existed prior to the enactment of House Bill No. 430. The 
failure of the Commission to deny a certificate on this ground 
only cannot, of course, legalize an operation made unlawful by 
the statute, but in determining whether or not a certificate should 
be denied because of violation of a statute the Commission feels 
that it must take into consideration other questions such as the 
need of the public for the operation in question, the duration 
of the operation, the good faith of the operator, ete. 

After careful consideration of all of the evidence and in view 
of the facts stated, the Commission is of the opinion and so finds 
that at the present time the public convenience and necessity 
does not require the motor vehicle system of the applicants for 
the transportation of merchandise to and from the points named ; 
that during a period of ninety days the merchants doing busi- 
ness in said towns with the Northern Transportation Company 
should give the service of the latter company a fair test and that 
P.U.R.1928B. 
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in the meantime the Commission should retain jurisdiction of 
the application. 

The Commission further finds that the public convenience and 
necessity requires the motor transportation system by the appli- 
eant of milk and cream to Denver, Colorado, from the farmers 
located in the vicinities of La Salle, Peckham, Gilcrest, Platte- 
ville, and Ione. 

There was some evidence that the transportation of milk and 
cream alone cannot be done profitably. The evidence on this 
point was not as definite and certain as it might have been. If 
this contention is proved on final hearing, the fact will be given 


such consideration as it deserves. 
ORDER. 


It is therefore ordered that at the present time the public con- 
venience and necessity does not require the motor vehicle system 
of the applicants for the transportation of merchandise between 
Denver, Colorado, and La Salle, Colorado, and those intermedi- 
ate points of Ione and others intermediate to Ione and La Salle, 
and this portion of the application for the present shall be, and 
is hereby, denied. 

It is further ordered that the Commission should and it hereby 
does retain jurisdiction of the application. 

It is further ordered that the public convenience and necessity 
requires the motor transportation system by the applicant of 
milk and cream to Denver, Colorado, from the farmers located 
in the vicinities of La Salle, Peckham, Gilcrest, Platteville, and 
Ione, and this order shall be taken, deemed and held to be a 
certiticate of public convenience and necessity therefor. 

It is further ordered that the applicant shall file tariffs of 
rates, rules and regulations, and time schedules as required by 
the rules and regulations of this Commission governing motor 
vehicle carriers, within a period not to exceed twenty days from 


the date hereof. 

It is further ordered that the applicant shall operate such 
motor vehicle carrier system according to the schedule filed with 
this Commission except when prevented from so doing by the 
Act of God, the public enemy, or unusual or extreme weather 
P.U.R.1928B, 
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conditions; and this order is made subject to compliance by the 
applicant with the rules and regulations now in force or to be 
hereafter adopted by the Commission with respect to motor ve- 
hicle carriers and also subject to any future legislative action 
that may be taken with respect thereto. 

It is further ordered that applicant shall file his written ae- 


ceptanece of the certificate herein granted within a period ot 
twenty days hereof. 





MINNESOTA RAILROAD AND WAREHOUSE COMMISSION. 
CITY OF ST. PAUL 
v. 
GREAT NORTHERN RAILWAY COMPANY et al. 
[ A-4019.] 


Crossings — Viaduct construction over railroad tracks in valley. 
1. A railroad may not be made to contribute to the expense of a 


viaduct over 


ts tracks in a valley, where the necessity therefor is 
wholly independent of the presence of the track and determined by the 
lay of the land and the needs of the populace, and where there is no 
showing that the ravine could be filled in at grade in a feasible mat 


ner, p. 791. 
Crossings — Contribution of railroad jor viaduct in excess of public 
convenience. 

2. A railroad is not relieved of its proportionate obligation in 
bearing the expense of viaduct construction made necessary in whole o1 
in part by the presence of its track where the city in the solution of 
its traflie problem has decided upon a different and larger structure 
and contribution from the carrier may be required to the extent of its 


original obligation, p. 793. 
[November 15, 1927.] 
Apriication by city of St. Paul for an order requiring va- 
rious railroads to construct a viaduct over their tracks; con- 
struction ordered and cost apportioned between city and rail- 


road on equal basis. 


By the Commission: On May 31, 1927, the city of St. 
Paul filed its petition with the Railroad and Warehouse Com- 
mission praying for an order requiring the Great Northern 
P.U.R.1928B, 
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Railway Company, Northern Pacitic Railway Company, the 
St. Paul Union Depot Company, and the Chicago, Burling 
ton & Quincey Railroad Company to replace the bridge carrying 
Third street in said city over the tracks of said companies, 
“with a bridge which will adequately serve the public con- 
venience and will remove the dangers and hazards now exist 
ing at the point where the railroad tracks of the companics 
intersect Third street and which will conform to the plans and 
specifications” attached to the petition. 

Answers were filed by the respective companies denying 
that the replacement of the bridge was made necessary by the 
presence of the railroad tracks, and asking that the petition be 
denied and dismissed. Pursuant to notice duly given the mat- 
ter was brought on for hearing before the Commission at its 
offices in the capitol in the city of St. Paul on the 18th day 
of July, 1927. Hon. Arthur A. Stewart, corporation counsel, and 
for the city of St. Paul, Mr. A. L. Janes, assistant general 
counsel, for the Great Northern Railway Company, Mr. D. F. 


Mr. Eugene M. O'Neill, assistant corporation counsel, appeared 


Lyons, general counsel, and Mr. F. D. MeCarthy, general at- 
torney, for the Northern Pacifie Railway Company, Hon. T. D. 
O’Brien, attorney, of O’Brien, Horn & Stringer, for the St. 
Paul Union Depot Company, and Denegre, McDermott, 
Stearns & Stone, attornevs, for the Chicago, Burlington & 
Quiney Railroad Company. 

Witnesses were heard and evidence introduced. 

The city of St. Paul is a municipal corporation of the state 
of Minnesota. Third street is a public thoroughfare in said 
city, laid out in an easterly and westerly direction, connecting 
the business section of the city at the west with the residential 
section on what is known as Dayton’s Bluff at the east. The 
railroad tracks of the companies traverse the valley or gully be 
tween these two sections in which once flowed Trout brook and 
Phalen creek at approximately right angles to Third street. 

In or about the year 1887 these companies or their pred- 
ecessors constructed a bridge to carry Third street over the 
railroad tracks, which bridge is in existence and use today. 


The approach to the bridge starts from the west at or about 
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John street and terminates easterly at or about Commercial 
street. From the easterly end of the bridge Third street 


ascends to the top of the bluff at Maria avenue on a grade 


ma 


naking it prohibitory for use by modern traffic. .On this ascent 
rhird street passes under Mounds Boulevard which crosses 
Third street overhead in a northerly and southerly direction 
etween Hoffman avenue and Maria avenue. 

The proposed plan of the city is to construct a bridge whose 
rhe pro] l pl f tl t t truct a brid; ] 
western terminus will be at or about the western terminus of 
the present bridge and ascending at a grade of 4.1 per cent 


its eastern terminus at Maria and connecting with Mounds 


4 
\ 
oulevard at its present grade, Third street between Mounds 
mlevard and Maria avenue to b filled. 


+) 


Lhe evidenee discloses that the purpose ot the city in con 
eting a bridge as planned is to meet the demands of citi- 
ns of St. Paul for speedy and convenient transportation be- 
een the business district and the residential district known 

is Dayton’s Bluff, and also to relieve the other arterial cross- 
es of the business district, Sixth and Seventh streets, of 


ent congestion. as well as to make it feasible to handle trat- 


° ° . , aa ; : P ’ . pas 
oming into the eltv and di parting on state trunk higiways 


-os. 3 and 12 over Third street, thereby routeing such tratiie 


A Laactiil 
‘round the congested retail district. 
¢ : - | ] . ?_ oo 
It appeared trom the evidence that the city eouneil had also 


consideration to a project which would have placed te 


eastern terminus of the bridge at or about Holiman avenue 
om which point the aseent to the top of the blutt would have 
en made in a southerly direction over Hoffman avenue to 
ke yealid + 


i@ild street. 


Such a project would have required the replace- 
ment of reconstruction of the present bridge at or about its 
xisting level of elevation. 

I argely due to the difficulty of appr ach to the present bridge 

m the east, a comparatively small amount of traffic uses 
Third street in crossing the railroad tracks. Bridges at Sixth 
and Seventh streets crossing the tracks and connecting with 
Mounds boulevard and streets from the Bluff district are large- 
ed. The present bridge, although constructed many years 
ago, and parts of its steel or iron structure having been replaced 


i 
P.U.R.1928B. 
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by wooden structure, is adequate today to meet the require 
ments of trattie that actually uses Third street as a crossing over 
the railroad tracks. 

The city’s estimated cost of the plan proposed by it is $803,- 
846. It contends that it is the obligation of the railroad com- 
panies to construct this bridge or viaduct in accordance with the 
plan proposed. Evidence was also introduced showing the esti 
mated costs of various other plans whereby the carrying of Third 
street across the railroad tracks might be achieved. These esti- 
mated costs are relatively important only in so far as dedue- 
tions may be made from our conclusions herein. 

It is the — of the city that except for the presence of 
the railroad tracks a fill could be made which would carry 
Third street to rn top of the Bleit at a grade not exceeding 
5 per cent and at a cost considerably less than the cost of the 
proposed project. It is also shown bv the city that the esti 
nated cost of the project with a bridge whose eastern terminus 
would be Hoffman avenue and thence reaching the top of the 
hill via Hoifman avenue to Euclid street would be $868,600 
if the bridge terminated at the most easterly railroad track 
and Hoffman avenue were filled from that point the estimated 
eost. of the project would be $641,409. . 

[1] The facts in this proceeding are not seriously in dis- 
pute, and the law has been settled by the decisions of the 
preme court of this state. 

The obligation of a railroad was stated by Justice Mitchell 
in State ex rel. Minneapolis v. St. Paul, M. & M. R. Co. 35 
Minn. 131, 136, 28 N. W. 3, to be as follows: 

“The duty of thus restoring or preserving the free use of 
the street includes the doing of whatever is needed to accom- 
plish the required end, and which is rendered necessary to be 
done by reason of the presence of the railroad in the street.” 

Applying this principle, the supreme court in the so-called 
Grove Street Case, 62 Minn. 450, 453, 64 N. W. 1140, upheld 
the lower court in determining that there was no obligation on 
a railroad to construct a bridge across this same valley in ac- 
cordance with the plan proposed. The court there said: 

“Bridging the tracks, that the streets may be opened to the 
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tl 


i 


lic, is proper, necessary, atid expedient, not because of the 


presence of the tracks, but because of the natural surface fea- 
tures of the ground, and lay of the land topographically.” 

And it was there held that the necessity for the bridging pro- 
posed was, “wholly independent of respondent’s tracks.” 

In the so-called Seventh Street Case, 134 Minn. 249, 158 N. 
W. 972, the court, again applving the principle first above cited, 
found that the presence of the tracks determined the necessity 
for the bridging, and held that the obligation rested on the 
railroad to construct the bridge, it being shown that the street 
could have been taken across the depression on a fill to reach 
the top of the hill at a lesser cost had the railroad tracks not 
been in place. 

This latter construction undoubtedly would be applicable 
were the question confronting us the original construction of 
the present Third street bridge. 

These decisions determine the obligation of the railroads in 
this proceeding. 

There was no evidence introduced by the city to show that a 
fill at the arade of the proposed bridge was feasible. The rail- 
road engineers testified that it was not feasible and the estimat 
et cost would be in excess of a million dollars. 

The proposed plan of the city comes squarely within the hold 
ing of the supreme court in the so-called Grove Street Case, 
supra. As stated in the city’s brief: 

“Tt is obvious and must be conceded, and we believe it is con- 
ceeded that the grade from Commercial street to Hoffman is too 
steep for traftic purposes; and even if the present bridge is strong 
cnough for modern traffic, it would be necessary to eliminate 
this grade. 

“From the evidence in this case we believe it is conclusively 
established that it is necessary to eliminate the grade from Com- 
mercial street to the top of the hill. 

“Due to modern traffic requirements, Third street as it now 
exists across the railroad tracks and up the hill is of no practical 
value. The present Third street bridge under the conditions 
now prevailing serves only the few people engaged in business 
or living at or about the corner of Third and Commercial streets. 
P.U.R.1928B. 
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The requirements of the city make necessary construction of a 
new highway suitable for modern traftic from the business dis 
trict up to the so-called Dayton’s Bluff district. 

“There can hardly be any question in the mind of any rea 
sonable person but that the city of St. Paul needs another con 
nection between the so-called Davton’s Bluff district, and the 
business area.” 

The determining factor in the plan proposed is not the pres 
ence of the railroad tracks, but the topographical lay of the land 
and the needs of the populace. The obligation of the railroad as 
stated by the supreme court is to do that “which is rendered 
necessary to be done by reason of the presence of the railroad 
in the street.” 

In so far as the proposed plan of the city is concerned, there 
is no obligation, under the decisions of our court, resting upon 
the railroads to construct the same, for the proposed bridge is 
not rendered necessary by the presence of railroad tracks in 
Third street. 

[2] However, it is conceded by the railroads that some strue 
ture to carry Third street across the depression is made necessary 
by the presence of their tracks. This leads us to determine what 
their obligation is, and whether or not contribution can be re- 
quired to the extent of their obligation towards the construction 
of the bridge proposed by the city. 

The city has the power to construct for public purposes the 
bridge proposed in its pian, the same meeting with the require- 
ments of law. 

Chapter 336, Session Laws 1925, provides: 

“The Commission may require any railroad company to con- 
struct overhead and maintain underground crossings and sep- 
arate grades when, in its opinion, the interests and safety of 
the publie require, and no overhead or underground crossing, 
nor separation of grade, shall be made except upon petition there- 
for to the Commission, and with the approval of the Commis- 
sion.” 

Chapter 134, Session Laws 1923, provides: 


“It (the Commission) may require said railroad company to 


construet an overhead or maintain an underground crossing and 
P.U.R.1928B. 
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hereof between the railroad company, the 


may divide the cost t 
town, county, municipal corporation or state highway depart- 
ment interested, on such terms and conditions as to the Commis- 
sion may seem just and equitable.” 
Do these laws confer power upon us to require contribution 
the railroads to the eost of the project proposed by the city 
which we determine the railroads are not obligated to construct, 


on the ground that the railroads could be compelled to contrib 
ute to the cost of a project which the presence of their tracks 
makes necessary ? 

‘The present structure, as we have stated, is sufficient to carry 
the traffic that is now offered. But the obligation of the railroad 
is something more. As stated by Justice Mitchell in the case 
cited by counsel for the citv (35 Minn. 131, 135, 28 N. W. 3): 


‘The legislature never intended to fix or limit the duty of the 


A 
company by the necessities of the public at any one time, or un- 
ier any particular state of circumstances. They intended to 


te 


pu 
ing the street in such condition and state of repair as changed 


pose upon the company the duty, from time to time, of 


circumstanees—such as the increased travel on the street, or in- 
creased traffic on the railroad—might render necessary to its 
free and proper use.’ ” 

Th city has the right to handle its traffic problems as it de- 
termines is for the public benetit, and if it sees fit to divert ad- 
5 ind 


litional trate from present congest 


L 


d streets over the Th 
street route, that is within its power. It has so determined th 
it is necessary in the public interest for Third street to carry ad- 
ditional traffic, and it eould further determine, if it saw fit, that 
a reconstruction of the present Third street bridge at about its 
present elevation was required to handle additional traffic. Un- 
der this latter determination, in accordance with the rule stated, 
the railroads could be required, under Chapter 336, Laws of 
1925, and Chapter 134, Laws of 1923, to contribute to the new 
structure. We cannot see why the railroads should be relieved 
of this contribution merely because the city determines that its 
own interests require a different and larger structure. 

The present bridge undoubtedly could be strengthened and 
put in a state of repair which would carry a considerably great- 
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er amount and heavier traffic. It has not been condemned by 
the city. But the evidence is sufficient to warrant the conclu- 
sion that if a project of public improvement requiring its use 
were considered in the light of present-day travel, it should be 
replaced. 

It appears from the evidence that with a 40-foot roadway it 
would cost $341,200 to rebuild the existing bridge, and that 
with a 30-foot roadway the present bridge could be rebuilt for 
$199,410. The city’s estimated cost of replacing the present 
bridge with a new structure having a 45-foot roadway coming 
down to the grade of Commercial street at the east end, is $457,- 
355, or $455,300 with a viaduct to the east line of Commercial 
street. 

We believe that contribution to the replacement of the exist- 
ing bridge is required by the statutes and under the facts in this 
ease. In proceedings involving separation of grades we have in 
the past divided the cost on a basis of 50-50 between the rail- 
road and the public corporation benefited, and such a division 
of the cost we find to be just and equitable as hereafter ordered. 

The statute requires our approval of any overhead or under- 
ground crossing. 

We accordingly approve the plan proposed by the city in its 
application for the carrying of Third street over the tracks of 
the railroad companies, and order the respondent companies to 
contribute 50 per cent of the cost of replacement of the present 
structure of the bridge to meet the modern traffic requirements, 
which under the evidence in this case, would cost to construct 
not in excess of $455,300 for a new bridge with a 45-foot road 
wav. We do not fix the specific monetary contribution to be 
made by the carriers but allow that to remain for negotiation 
and settlement between the parties hereto. In the event an 
agreement cannot be reached as to the specific amount of the 
contribution, application may be made herein for such deter- 


mination. 
P.U.R.1928B, 
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MISSOURI PUBLIC SERVICE COMMISSION, 


RE CLINTON COUNTY TELEPHONE COMPANY. 
[Case No. 4388.] 


Valuation — Going concern value — Business attached. 
- 1. An allowance should be made for going value, or in other words 
for the fact that a property with its business attached and in success 


oO 


ful operation has a greater value than the same property ready 
operate but not operating and without any attached business, p. 806. 
Paluation — Going concern value — Calculation of amount. 

2. The proper allowance for going value is not to be determined 

by rule but is in the tinal analysis a matter of judgment, p. 806. 
Valuation — Working capital — Time of payment of revenues — 
Telephones. 

3. A sum of $1,500 for working capital on a valuation less depre 
ciation of $200,231 was allowed a telephone utility although city and 
rural rentals were collected from one to three months in advance re- 
spectively, because of the possibility of an emergency arising to make 
more cash necessary, p. S806. 

Pepreciation — Telephone property — Annual allowance, 

4. An annual depreciation allowance of 43 per cent of the original 
cost of the depreciable property of a telephone company was considered 
reasonable to cover accruing depreciation, p. 807. 

Return — Operating expenses — Rate case expense — Amortization. 

5. The expense of a rate proceeding of a telephone company was 
amortized over a period of five vears in an annual fractional charge to 
operating expense in view of the excessive expense of a rate proceeding 
as compared with total operating expenses and with the size of the prop 
erty as weil as the relative rarity of the valuation estimate. p. SOS. 

Return — Reasonableness — Amount allowed — Telephones. 

6. An increase in rates to yield a return of 6.27 per cent was al- 

lowed to a telephone utility, p. S09. 


[November 7, 1927. 
Aprpiication for increased rates; approved. 
By the Commission: 
I. 
This ease was brought before the Commission by the Clin- 
ton County Telephone Company on May 5, 1925, by filing a 
‘lephone service. By order 


schedule of inereased rates for te 


» 


of the Commission dated May 2 


7, 1925, the operation of the 
proposed inereased rates was suspended pending investigation. 
On June 16, 1925, the Commission issued its order direct- 


P.U.R.1928B. 





XUM 





RE CLINTON COUNTY TELEPH. CO. 797 


ing its accounting department to make an audit of the company’s 
books, and its engineering department to make an appraisal of 
the company’s property. Subsequently the Commission’s en- 
gineering department made an appraisal of the company’s 
property as of date December 31, 1926; and the Commission’s 
accounting department made an audit of the company’s books 
and records for the purpose of determining the amount of addi- 
tions and betterments made during the period January 1, 1924 
to May 31, 1925. The accounting department had previously 
made an audit of the company’s books to determine the original 
cost of the company’s property as of date December 31, 1925. 
Said accounting department made a third audit of the company’s 
hooks and records to determine the amount of additions and 
betterments made during the period June 1, 1925, to December 
31, 1926, and to ascertain the operating results for the year 
1926. 

Subsequent to the filing of said appraisal and audits, this 
case was heard at Jefferson City, on August 9, 1927, and sub- 
mitted on the record. 


II. 


The audits of the books and records of the company were 
made by the Commission accountants under the direction of 
T. J. Murphy, chief accountant. The result of said audit is 
shown by Commission’s Exhibit No. 2. 

The appraisal of the company’s property was made by Major 
FE. E. Towles, Commission’s engineer, under the direction of 
James L. Harrop, chief engineer, and the result of said ap- 
praisal is shown by Commission’s Exhibit No. 1. Major Towles’ 
appraisal is on the basis of both original cost and reproduction 
cost with reproduction cost less depreciation indicated. The ap- 
praisal is made as of date December 31, 1926. 

The company had two appraisals made of its property on 
the reproduction cost basis. One appraisal was made by W. 


C. Polk, consulting engineer, as of date April 1, 1923, and 
one appraisal was made by J. G. Wray & Company, engineers, 
as of date August 31, 1926. 

In general, there are no major differences between the Com- 
P.U.R.1928B. 
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mission’s engineers and the company’s engineers and there is 
no controversy as to the value of the property as determined by 


the Commission’s engineers. Counsel for the company stated 
luring the hearing (R 49) “We are accepting not only the Com- 


mission’s engineer, but as well the Commission’s accountant 


and again (R 60) “Your Honor, as stated before, we are ac- 
cepting the report of the engineer of this Commission.” 

\ general statement of the results of the audits and appraisals, 
dealing only with total property as a unit, and as of dates noted 


above is as follows: 





P.S. C. P. &.C. 
Accts. rng Wray. Polk. 
OE Mca ccnteoenes $158,901 $210,364 : ere 
Reproduction cost ........ 295,612 $295,652 $262.647 
production cost less de- 
WEED Kikaceetceceas satbanen 200,231 221,017 189.314 


Cash working capital and going value are not included in 


foregoing table. Material and supplies are not included 
the report of the Commission accountants. 
It will be noted the difference between the Commission en- 


r¢ 


neers and J. G. Wrav & Company engineers is in the dep 
The difference between Mr. Polk and the Com- 
the date of Mr. Polk’s appraisal 


ssion engineers is due to 1 


ciated cost. 


vhich is April 1, 1923. 
The Commission engineers made a further separation show- 


i 
f property in service, property not it 
A e * 


ne the estimated costs ol 
{ rvice, prope rty in exchange SE rvice, and property in toll service 


s follows: 
Reproduction 
Original Reproduction Cost Less 

Cost. Cost. Depreciation. 
Physical property in service ....... $204,019 $285.666 $192,611 
Phvsical property not in service .. 6,345 9,946 7,620 

Physical property in exchange serv- 
Me aacacdekes male! 186,002 262,391 175.072 
Physical property in toll service .. 18,017 23,275 17,539 


The amounts allocated in the above table to exchange and 
toll properties are not shown in Commission engineers’ report 
but are included in their working papers. 

The Clinton County Mutual Telephone Company was incor- 
porated in March 1903, under the laws of the state of Missouri, 


for the purpose as declared in the articles of incorporation, to 
P.U.R.1928B. 
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construct, own, lease, purchase operate, and maintain lines of 
telephone. On January 2, 1913, the name of the company was 
changed to the Clinton County Telephone Company. 

The company has its principal office in Plattsburg, Missouri, 
and owns and operates a system of telephone lines and exchanges 
in Clinton and Buchanan counties, Missouri. The property 
in general consists of eleven exchange districts. Central office 
switching facilities are maintained in eight of these districts, 
the districts thus served being Plattshurg, Ageney, Converse, 
Easton, Gower, Hemple, Trimble, and Turney. In Lathrop, 
Osborn, and Stewartsville, local exchange switching is accom- 
plished in central offices of other telephone companies. City 
subseribers at Plattsburg are served by the common battery meth- 
od, and all other subscribers by the local battery, magneto system. 
As testified by Mr. Weakley, the company has 2,088 subscribers 
of whom 475 are served by the common battery method. 

The capital stock of the company originally amounted to the 
sum of $20,000 par value which by an amendment filed with 
the secretary of state on Mav 15, 1904, was increased to $50,- 
000 par value, consisting of 1,000 shares of $50 par value each. 
All of the stock is outstanding. In May and July, 1926, the 
company issued first mortgage 6-per cent bonds, which were sold 
for cash at par, to the amount of $18,000 and all bonds are out- 
standing. 

In October, 1926, the control of the property was obtained 
by the Middle States Utilities Company of Cedar Rapids, Iowa, 
by the purchaser of a majority of the capital stock. 

Dividends-on its outstanding stock have been declared and 
paid by the company since 1915 as follows: 


Par Value 
Of Stock. Dividends. Per Cent. 


CT Tee ee Te ee $41,350 $2,481 6 
SE excdhi sedeeckcesendeeestecenvoun 41,300 4,956 12 
DOME scite¢0ssbencnaeehbaes eens eenin 100 6 6 
BN a davck ccedeas4 tar edardeun stare 41.550 2,493 6 
SE 466-bisd nes AA DRHSEONE SEES ERO EH ERS 41.350 4,962 12 
DUE theeeinxs bodes sbannewdtan yandawe $1.350 2.481 6 
REE Rv Grere Smee 4 OSES 4ST AME ROEWER CE RS 41.550 2,481 6 
rarer ese a eure er ee ye 41.700 2.502 6 
SOU eddies ee at esas eases Sadeésendes 41.700 2.502 6 
BEE £60b0 005.5 cdE4 40086958 HEVEROKRS ee 50.000 3,000 6 
WEED éxedennnees bbeke cen meeemiokss - 50.000 viaa ia 
1926 eeeeecesous b6eneesoeeseses 50.000 eccce oe 
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The company in creating a reserve for depreciation opened 
+h, 


LiC 


account in 1915 with a eredit of $54,853.17, being the 
amount of depreciation arrived at in an appraisal made by tl 
company’s manager. In December, 1919, this amount was 
thought to have been too high and an adjustment of $36,019.- 
35 was made which reduced the original estimate to $15,835.- 
82. During the period January 1, 1915, to December 51, 1925, 
the company charged operating expenses and credited the re- 
serve for depreciation with $85,956.55 based on approximately 
S per cent per annum of the book investment in property. From 
January 1, 1924 to December 51, 1926, depreciation was accrued 
at the rate of 6 per cent per annum of the book value of the 
property. The books of the company show an accumulated 
reserve of $88,166.06, equivalent to 55 per cent of the adjusted 
book balance of the company property. 

The telephone rates now in etlect at applicant’s various ex- 
changes and the rates proposed by applicant are as follows: 


Plattsburg Exc hange. 


Present Proposed 
Rates. Rates. 
Deekieen, E party me, Qty ....ccscscecseccaee $2.40 $3.65 
Business, 1 party line, rural ....2..csccccsces ious 2.15 
eseames, 2 PSTCY TIME «occ ccccccsccesevecion 1.65 2.15 
Residence, 2 party lime ....ccsccccscccceccves ere 1.90 
mOGIeNCe, © WONG TONS oc cicccvccnsviscnesses ee 1.65 
Rwsimenmee, GRCGMEION BOCH ..o co ccccccccccccoces 65 serine 
Business, extension sets a Se hinsa) rd acto eat ioe 65 0 
Additional charge, business desk set ......... 25 25 
Additional charge, residence desk set ....... ° 25 oa 
Instrument moving inside building .......... 50 1.00 
Instrument moving outside building ......... 1.00 2.00 
Extension bells HEDRUNEROd eh ga cee 25 elahe 
Pe ee eer ere reer Shen City Rate 
plus pin rent. 
Pole COMEFMCES. 6. nics ccs cceresecsecesucssene 5¢ per pin 10¢ per pin 
per year. per year. 


If rural subscriber furnishes all pole line and 
other equipment 


ces eeeeres eoee» $9.00 per yr. 
If company furnishes all pole line and other 


equipment to rural subscriber ......... “iy $18.00 year $21.60 year. 
Discount if paid 15 days after due ....... .  15¢ per mo. 15 
tents due and payable—rural .......... Quarterly in adv. Same 
Rents due and payable—city ........... Monthly in adv. Same 
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Agency, Gower, Easten, Trimble, Turney Exchanges. 


Present Proposed 

Rates. _ Rates. 
Dustiment, 2 party Mae, city ...0...sccccscess ‘ $2.40 $3.15 
Business, 1 party line, rural .....sccccscews ° er 2.15 
ONG, 2 DUET TODD bev ccicsessccconsanes 1.65 1.90 
OSIGOROD, GRCOMSION BOER 2. 0-00.50:5 668006 a 0008 65 50 
ee SCORE GINO oid on o60 6neeennes save 65 ol 
Added charge—desk set ...............c00e0 25 25 
Instrument moving inside building .......... 50 1.00 

strument moving outside building ......... 1.00 2.00 

ee PE CET CCC TET OLE eT rrr 29 
Specins MMOS TUERE a0csn eden sisecessvesses< .... City rate plus 


pin rent. 
If rural subscriber furnishes all pole line and 


oe ee eee bi $7.80 vear $9.00 year 
If company furnishes all pole line and other oe 

equipment to rural subscriber ............. 18.00 vear 21.60 year 
Discount if bills paid within 15 days after due .15 per mo. 15 per mo. 
Rents due and payable—rural .......... Quarterly in adv. Same 
Rents due and payable—city ........ .-- Monthly in adv. Same 


Lathrop, Converse, Osborn, Stewartsville Exchanges 


The proposed rates are the same as listed for the Ageney group 
shown above although at present the company owns no stations 
and does no switching in the towns of Lathrop, Osborn, or 
Stewartsville. 

The present rates at Lathrop, Converse, and Stewartsville are 
the same as at the Agency group shown above except that all 
stations are rural and no rates are shown for business and resi- 
dence stations. 

There is no schedule of present rates filed for the Osborn 
exchange. 

The Commission in Case No. 5035, P.U.R.1927D, 82 granted 
the company authority to remove the exchange at Hemple, and 

» the switching elsewhere and the evidence shows the removal 
is In progress. 

Results of Operalion—The report of Commission's account- 
ants shows the following with respect to the results of opera- 


tion of the company’s property for the year ended December 
O1, 1926. 
P.U.R.1928B. 51 
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Allocated to 





Exchange. Poll. Total. 
SOTRtINe SOVUNOGED c60c550000008K000806- $36.779.32 $7,895.28 $44,674.60 
LPPOTACING CRDCRESS 2. cccccesseseesenes 27.068.15 6,369.96 33,438.11 
ivailable for depreciation and return $9,711.17 $1,525.32 $11,236.49 
Nonoperating revenue—Rents ........... 290.00 
Se SN ch gene aweccewnseensdi $11,526.49 


Deductions from Gross Income 
RE, MD xn on nan ceasuceeneeenel ans 


Interest on bonds ik 6 whch Grew bk ea Se eke ace 1,254.38 
Amortization of bond expense ....ccccccccsccesccs 63.18 
Other DOnd ORPORSE 2.00. .cccccdrccscnccorecsovese 87.50 
M ellaneous .....ee0- eee Tee eee Tere ee ee 60.98 
BOCNS GOUMONIORS 6 i diccccdasccnesssesceuncsevesus ° 11,097.15 
Pes. TIE oc ddcnncdeeeticeeesneeanttestins as $429.54 


The report of Commission’s accountants shows further that 
an item of Publie Service Commission expense was pro-rated 
over a period of three years, and that there was included in 
operating expenses for 1926 by the Commission accountants, 
one-third of the total of the Public Service Commission expense 
available at that time. The amount so included was $3,415.81 
of which $2,469.72 was assigned to exchange property and $6-4.- 
OU was assigned to toll property. The total cost, of which the 
above amounts are one-third, consists almost V holly of the eX- 
pense of the various audits and appraisal. 

The evidence shows that since the date of the said report 
additional expenses have been incurred by the company in 
connection with the audit made by this Commission, in the ag- 
eregate amount of $570.16, which should be given consideration 
in determining the proper amount of Publie Service Commis- 
sion expense. 

The company introduced six exhibits of operating expense 
studies—Exhibits 1 to 4 inclusive, were prepared by Mr. Charles 
Pinkerton, auditor, connected with the firm of Herdrich & 


Boggs, certified public accountants, Indianapolis, Indiana. 


Exhibits 5 & 6 were prepared by Mr. Elmer Weakley, manager 


of the company. 
Exhibit 1 is a copy of the Commission accountants’ statement 
of operating results as detailed, supra. 
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Exhibit 2 is a copy of Page 1 of the Commission engineers’ 
appraisal report and shows the original cost, reproduction cost, 
reproduction cost less depreciation, and the annual deprecia- 
tion requirement of all the company’s property used in public 
service. 

Exhibit 3 is a caleulation, based on the number of subscribers 
as of May 31, 1926, showing the present yearly revenue to the 
company at the present rates and the yearly revenue that would 
be obtained under the proposed rates as filed by the company. 


A summary of Exhibit 3 is as follows: 


Member of ambeeriiver Gtitaes. ooo cc cco cs ctcds ccccesccsonss 2,144 

Pesetek DON. i .45-6000s0s0080es ich cca mnd ad wad acmnneandas $36,618.00 
Proposed FOVENUE ..ccccccccccccsccccccccccccccccccsccccesess $46,232.00 
ee nee ee er a ee $9,614.00 


Exhibit 4 purports to show the fairness of the company ’s re- 
quest as shown in the schedule of proposed rates. Exhibit 4 
is as follows: 


Cost of Repro- 






Original duction Less 
Cost. Depreciation. Total. 

Appraisal of Commission engineers 

as of December 31, 1926 . ... $204,019.00 $193,472.00 $397,491.00 
Plus 100 of above (going value).. 20,401.90 19,347.20 39,749.10 
RE 3c cie thie isaeemed eames $224,420.90 $212,819.20 240.10 
Mean average of total ...... ie adie $218,620.05 
Gross income necessary to pay a return of 7% on above amount $15,303.40 
Gross ineome before depreciation, for year 1926, 

ba ee Oe ee ee re eer Se $11,236.49 
Less depreciation requirements ........... —_ $000.00 


Gross income after depreciation for year 1926 


STINE: TOE SO oa oo ds hak 5 Shee Fees es ‘ 2,236.49 
Deficiency under present rate .........cccscesecs 13,066.91 
i:stimated increase under proposed rates ......... * 9,614.40 

Exhibit 5 is a ealeulation made by manager Weakley and show- 


ing the present and proposed revenues from subscriber stations. 
The result of Mr. Weaklew’s calculations shows an increase in 
revenue, if allowed to operate under the proposed schedule of 
rates, amounting to $9,331.20. 


Exhibit 6 purports to show the amount and per cent of re- 
turn if allowed to operate under the proposed schedule. Ex- 


hibit 6 is as follows: 
P.U.R.1928B. 
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Appraisal as of December 31, 1926, P. S. C. of Mo.: 
Cost of reproduction less depreciation of plant in use ...... $193,472.00 
MINE WRONG DOGG: Fe. ccsdccusctedsvsdsvsersivecsesqende cece 19,347.20 
SOCAL .cccvvcece eeecces TITTT TTT TITTLE TT e0eeee $212,819.20 


Available for depreciation and return as audit by 
Publie Service Commission ...... at $11,236.49 
POUND MND * occas ecnscovaueswhonsnn ses ous 9,331.20 


Available under proposed rates for depreciation 
SD: nw id Rh dde bess Cadence Res ace are aien $20,567.69 

Net revenue available for depreciation and return would give a return 
of 9.66%. 

The Commission furnished all interested public officials of 
the various communities and counties receiving service from 
the company, with copies of the audits and appraisal made by 
the Commission’s accounting and engineering departments. No- 
tice of the hearing in this matter was also given to all interested 
parties. 

The Commission has not received any objection to the serv- 
ices rendered by the company, or to the granting of the proposed 
schedule of increased rates to subscribers, nor did any objector 
to said service or increased rates appear at the hearing. 

The company operates its property as one system, maintain- 
ing trunk lines between all exchanges, and no toll charge is 
made for service rendered between exchanges. The Manager, 
Mr. Weakley, testified this is the class of service desired by the 
subseribers, although it is not his own theory of the best manner 
of operation. 

The toll property of the company consists chiefly of pole lines 
to St. Joseph, Missouri, and proportional parts of the general 


office building and land, switchboard and equipment. 


IIT. 


The Commission accountants found the book value of the com- 
pany’s physical property as of date December 31, 1926, to be 
$158,901, exclusive of material and supplies. The said ac 
countant’s report is based on an estimated appraised value of 
$98,339.13, made by the company’s manager in 1915. There 
is no way of checking the entry of $98,539.15. The Commission 
engineers found the undepreciated original cost of all physical 
property, including construction overhead costs, material and 
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supplies, and land at its present fair market value, and as of 
date Deeember 31, 1926, to be $210,564. The original cost 
of property not used as determined by the Commission engineers 
as of date December 31, 1926, is $6,545. 

In view of the foregoing and all the evidence herein, it ap- 
pears that the audits do not reflect the true cost of the plant and 
that the original cost of the physical property as of date Decem- 
ber 31, 1926, as determined by the Commission engineers is 
more accurate and justifiable. The Commission, therefore, finds 
the original cost of the physical property of this company, in- 
cluding material and supplies and including land at its present 
fair market value is the sum of $210,000. 

The estimated reproduction cost and reproduction cost less 
; ‘ 


depreciation of the company a physical property including ma- 


terial and supplies, as of date December 31, 1926, are as fol- 





low Ss 

Reproduction 

Reproduction Cost Less 
Cost. Depreciation. 

Property in public service ........ccccececes $285,666 $192,611 

Property not in public service ............4. ; 9,946 7,620 

lotal physical property ............. soewnes $295,612 $200,231 
rhe foregoing estimates were prepared by the Commission 


engineers and their reproduction cost is practically the same as 
that submitted by J. G. Wray & Company engineers. The lat- 
ter engineers however have given the property a higher depre- 
ciated value. The evidence shows the Commission engineers 
spent considerable time inspecting the property and records and 
in making a detailed study of the property for the purpose of 
depreciating same. The J. G. Wray & Company engineers 
very apparently did not spend so much effort along this line as 
is evidenced in their letter of transmittal to the company in 
which they state a larger percentage than usual is included for 
omissions due to the short time spent in making the appraisal. 
No testimony was offered by the company on behalf of the Wray 
appraisal. 

No satisfactory comparison can be made with the appraisal of 
Mr. Polk. His appraisal is of date April 1, 1923, and between 
this date and December 31, -1923, many improvements and 
P.U.R.INZSB 








£06 MISSOURI PUBLIC SERVICE COMMISSION. 


changes have been effected in the property, including the in- 
stallation of a modern switchboard at the Plattsburg exchange, 
purchase of a general office building, and considerable rebuild- 


ing of pole lines. 





In view of the foregoing and all the evidence herein, it ap- 
pears the foregoing costs as found by the Commission engineers 
are more equitable and more nearly correct. 

hat the repro- 
duction cost of the physical property of this company as of date 
December 31, 1926, and including material and supplies, is the 


In view of all the evidence herein, it appears t 


sum ot $295,612, and likewise the re production cost less depre- 
tion of the physical property of this company as of date De- 
rember 31, 1926, is the sum of $200,251. 
1} An allowance should be made for going value or going 
concern value; or in other words for the fact that a property 
Se et ee 


s business attached and in suecessful operation has a 


ereater vi 


lue than the same property ready to operate, but not 


operating and without anv attac! | business, 
2] There is no generally recognized rule for calculating going 


value. The proper allowance is in the final analysis a matter of 


The evidence shows that the company is without competition 
in the territory it serves and that it has 2,085 subscriber stations 
in operation. The company serves a highly developed agricul- 
tural and stock raising territory. During recent vears the num- 
ber of subscribers has remained practically stationary. The com- 
pany paid no dividends during the years 1925 and 1926, 

The company submitted evi lence indicating they consider 10 
per cent of the reproduction cost less depreciation a fair amount 
to be added as going value. 

In view of the foregoing and ali the evidence herein, it ap- 
pears that $13,000 constitutes a just and reasonable allowance 
for going value in this proceeding. 

{3} Commission engineers made no allowance for working 
capital since the company collects the rentals on city telephones 
one month in advance, and on rural telephones three months in 
advanee. The Commission is of the opinion that an emergeney 


“1 


might arise wherein a larger amount of cash than is ordinarily 
P.U.R.1928B 
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carried in the company’s account may_be needed and in view 
of this will allow cash working capital in the amount of $1,500. 
Summarizing our specific findings upon the company’s prop- 


erty, we have the following: 


COCIRIRAL CORE GE PR VOIERE BPOOOTEY 5.406 occ bs: sb00 ds cecccsesavens $210,900 
Re ] roduetion cost of physical property COKH CCH OSSO ESCO SE OOS SE OEEE®S 295,612 
Reproduction cost less depreciation ..........cccccccccececccees 200,231 
ee WET Ut dcassebaeeaneewes eee Te ee Tee ree rer 13,000 
Ce WORSE COON, ono 5 ctes eheeresgne CbeS asa eas ara pnennee 1,500 





In view of the foregoing and after a careful examination and 
cousideration of all of the evidence herein, we find the present 
fair value of the property of the Clinton County Telephone Com- 
pany, including all elements of value, tangible and intangible, 
as of December 31, 1926, to be $217,000. 

In general practice, sums necessary to cover depreciation and 
computed on the estimated life of the property are periodically 
charged to operating expenses and concurrently credited to the 
reserve for accrued depreciation. The Commission engineers 
lave made an estimate of such an annual depreciation require- 
ment based on the original cost of the items of property and 
the expected life. This amounts to $8,858. 

The company during the year 1926, charged to operating 
expenses the sum of $9,631.11, and since 1915 have charged 
both 6 per cent and § per cent for accrued depreciation. 

4| The Commission is of the opinion that an excessive 
amount has been charged as an annual depreciation requirement 
und that 43 per cent of the original cost of the depreciable prop- 
erty of the company is a reasonable annual allowance to cover 
accruing depreciation. We estimate the original cost of the 
depreciable property to be $194,432. 43 per cent of this amount 
is $8,750, which sum we conclude is a reasonable allowance to 
cover accruing depreciation at this time. 

This is a matter of adjusting the rates covering exchange 
service of the Clinton County Telephone Company. Changes 
in toll charges are not sought and no evidence has been intro- 
duced covering such rates or charges. It is, therefore, necessary 
tc determine the fair present value of the property of the com- 
pany used only in exchange service and exclusive of all toll prop- 
erty. 

P.U.R.1928B. 
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The report of the Commission engineers is accepted and their 
division of the cost of exchange and toll property is the only 
evidence this Commission has upon which to base a fair value 
of the company * exchange property. 

The separation of physical property as between exchange 


and toll as determined by the Commission engineers is as fol- 


lows: 
Cost of Repro- 
Original Cost of duction Less 
Cost. Reproduction. Depreciation 
Exchange property in service ...... $186,002 $262,391 $175,072 
Toll property in service .......... 18,017 23,275 17,539 
co ee ee eT eee eee ee eee $204,019 $285.666 $192,611 


(foing value to the full amount of $15,000 and $1,500 casb 
working capital should be pro-rated between the exchange and 
toll properties. 

In view of the foregoing and after a eareful consideration of 
all the evidence herein, we tind the present fair value of the 
property of the Clinton County Telephone Company used in 
public service, and including all elements of value, tangible and 
intangible, as of December 31, 1926, to be the sum of $210,000. 

Likewise, and in the same manner we tind the present fair 
value of the property used in exchange service to be $191,000. 

Likewise, and in the same manner we find the present fair 
value of the property used in toll service to be $19,000. 

The report of Commission accountants shows the following 
with respect to the results of operation of the Company’s ex- 


change property for the year ending December 31, 1926: 


Operating TeVenUes 2... cccccccccccccccccccccccececccccsceces $36,779.52 
Operating EXPENSES ..ccecccccccccccsccccccccccccsesssccccess 27,068.15 
Balance available for depreciation and return ...........+4065 S9.711L.17 


As is heretofore shown the said accountants’ statement of 
operating expenses includes one-third of the cost then available, 
of this valuation case, or $2,469.72, and additional expense not 
then available have amounted to $570.16. It, therefore, becomes 
apparent that the total cost to the company of these proceedings, 
chargeable to exchange operations, has been $7,979.52. 


5 | Rate case expenses such as these are not of a constantly 
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recurring nature and it has been the practice of most State Com- 
missions and of this Commission to pro-rate the same over a pe- 
riod ot years. 

In view of the amount of this rate case expense as compared 
with total operating expenses and as compared with the size 
of this property, it appears to be fair and equitable in this case, 
to amortize such expenses over a period of five years. This 
basis will result, until such expenses shall have been amortized, 
in an annual charge to exchange operating expenses of $1,595.- 
Sb. 

The amount allowed by Commission accountants for rate case 
expenses will, therefore, be reduced to $1,595.86, and the ex- 
change operating expenses for the year 1926 will be reduced by 
873.86 or to $26,194.29. 

Adjusting exchange revenues and expenses for 1926 in ac- 


cordance with the foregoing, we have 


non wm ee 
$356.779.32 


Operating revenues ..ccccccccccccces Co ecrccccecccecceesseees 
Operating EXPENSES 2. cere cesecccccecereccrssccceccssesseses 26,194.20 
Balance available for depreciation and return ..........e008.: S1L0.585.03 


Mr. Weakley, manager of the company, estimates the proposed 
increase in rates will produce an additional return of 49,551 to 
the exchange property. We, therefore, estimate the etlect of the 


proposed rates as follows: 


Eachange Property. 


Net available revenue for depreciation and return as adjusted .... $10,585 


Estimated increase due to proposed rates .......+++- ccccccccecees 935] 
TO a sciics se se 62 hyacinth te Satin, ea aoe cate acme icon Aeenabtane aku $19,916 
Deduct depreciation allowance, 43% of depreciable exchange prop- 

OCTEY, GAIG SSD cc ccciccvocess PE eee ee Per ee eee eee ee ee 7.440 
Dutaned BEATIN FOR WORD i 05564000 08 be0e ei csecevierecnnedns $11,976 


[6] The above is equivalent to 6.27 per cent on $191,000, It 
is, therefore, apparent that the proposed rates are not excessive 
or unreasonable and that applicant should be authorized to charge 
and collect same for telephone service rendered by its various 
exchanges, and that said service shall include free use between 
all subscribers of the company and between all exchanges of 
the company by said subscribers. 


P.U.R.1928B. 
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An order will issue in accordance with the foregoing. 
| Order omitted. ] 


Brown, Chairman, Ing and Calfee, Commissioners, concur; 


Hutchison, Commissioner, absent ; Porter, Commissioner, concurs 


MISSOURI PUBLIC SERVICE COMMISSION, 


Xr 


RE MISSOURI CITY TELEPHONE COMPANY, 
[Case No. 5606.] 


Appeal and review — Notice of hearing — Inadequate service — Tele- 

phone. 
1. A contention by a telephone utility, in moving to have an order 

granting a certificate to a rival company to operate a city exchange 
set aside, that it was not advised when application had been filed by a 
second company and that it had no notice of hearing, was overruled 
where it was not explained why the first company should have remained 
uninformed as to unsatisfactory service conditions in the territory that 
had resulted in the granting of a franchise to the second company, 
concerning which the first company had been notified in ample time to 
contest the same, p. 814. 

Monopoly and competition — Duplication of facilities — Inadequate 
service — Telephone. 

2. Telephone service by a second company which has secured a 

franchise to establish an exchange should be permitted, notwithstand- 

ing the expense usually incident to the duplication of such facilities 

in one community, where existing service, furnished from an exchange 

in another city, is inadequate and there is no assurance of improvement, 


by the utility occupying the field, within a reasonable time, p. 814. 


[January 28, 1928.] 


Motion by a telephone utility to set aside a previous order 
of the Commission granting a certificate to a rival utility to op 


erate an exchange; motion overruled. 
By the Commission: 


Statement: 

On December 8, 1927, the Southwestern Bell Telephone Com- 
pany tiled a motion with this Commission to set aside the order 
rendered in this cause, and as reasons therefor alleged: That 


P.U.R.1928B. 
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said Southwestern Bell Telephone Company has been furnish- 
ing telephone service to citizens of Henrietta for many years 
and that it is now furnishing telephone service to 27 subserib- 
ers in the city of Henrietta; that said service is being furnished 
over lines connected to the switch board of said Southwestern 
Bell Telephone Company at Richmond, Missouri; that Hen- 
rietta is located approximately 3} miles from Richmond, and 
that it is furnishing telephone service to 153 rural subscribers 
located in the vicinity of Henrietta. 

The mover herein further alleges that it was not advised that 
an application had been filed with this Commission by the Mis- 
souri City Telephone Company for permission to build an ex- 
change at Henrietta; that it received no notice of any hearing; 
that it was advised only within the last few days of the order 
issued by the Commission; that it is ready and willing to fur- 
nish re asonably adequate and efficient telephone service to citi 
zens of Henrietta; that the building of a telephone exchange by 
the Missouri City Telephone Company at Henrietta will create 
“x competitive condition between said companies and will result 
in a duplication of facilities and unsatisfactory telephone serv- 
ice. Said mover further states that there is a demand on the part 
of certain subscribers at Henrietta for its telephone service and 
that it cannot, on account of this demand and on account of its 
facilities in Henrietta, withdraw its service. It, therefore, re- 
quests that the Commission set aside its order and permit it to 
be heard in regard to the matters and things set out in its mo- 
tion. 

The Missouri City Telephone Company, in due time, filed an 
answer to the motion of the Southwestern Bell Telephone Com- 
pany, and, among other things, alleges that the said Southwest- 
ern Bell Telephone Company was informed in July, 1927, that 
said Missouri City Telephone Company was about to apply for 
a franchise to build a telephone exchange in the town of Hen- 
rietta, was informed of the granting of said franchise by said 
town of Henrietta and made no protest at any time. The ans- 
wer further states that the Bell Company is and always has been 
unwilling to locate a telephone exchange at Henrietta, and that 
the town of Henrietta, on account of its size and importance, 
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cannot be given eflticient service except by an exchange located 
in said town. Said Missouri City Telephone Company further 
alleges that the Southwestern Bel] Telephone Company has for 
manv vears rendered the town of Henrietta totally inadequate 
and highly unsatisfactory service by means of party lines off 
of its Richmond exchange, having at times as high as fourteen 
subscribers on one party line, and that the citizens and city gov- 
ernment of Henrietta have for several vears past used strenu- 
ous efforts to obtain better service from said Southwestern Bell 
Telephone Company without avail. 

A hearing was had by the Commission on said motion at the 
Commission’s hearing room at Jefferson City on the 19th day 


of December, 1927, and testimony was given by the mover here- 


in and by the Missouri City Telephone Company. 


Facts: 
Henrietta is a city of approximately seven hundred inhabi- 
_ 


tants, and is located about 53 miles from the city of Richmond, 


1 


the county seat of Ray county. The city of Henrietta granted 
a franchise in 1927 to the Missouri City Telephone Company, 
authorizing it to establish a telephone exchange and engage in 
the telephone business in’ said city. At the time said franchise 
was granted the Southwestern bell Telephone Company was, 
and still is, rendering service to about twenty-seven subscribers 
in the town of Henrietta, said service being furnished from the 
Richmond exchange. Said Bell Company is also furnishing 
telephone service to approximately one hundred fifty rural sub- 
scribers in the vicinity of Henrietta through the same exchange. 
A representative of the Missouri City Telephone Company 
and a representative of the Southwestern Bell Telephone Com- 
pany made a joint canvass of the telephone subscribers in the 
city of Henrietta to determine their wishes in regard to the es- 
tablishment of an exchange by the Missouri City Telephone 
Company, and it was ascertained that of the number interviewed 
only eight desired to rétain the service of the Bell Telephone 
Company. 
Several witnesses testified that the service being furnished 
» sanet 
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by the Southwestern bell Company is inadequate and unsatis- 
factory. 

The Missouri City Telephone Company maintains exchanges 
at Missouri City and Orrick. Missouri City is about twenty 
itiles from Henrietta and Orrick is about eleven miles from 
HTenrietta. The Missouri City Company maintains a rural tele- 
phone service to within about six miles of Henrietta, and oper- 
sites some toll lines in connection with its exchanges. 

Mr. A. J. Blackwell, mavor of the city of Henrietta, stated 
that from his observation and conversation with the people of 
Henrietta, there is only one man that he knew of who did not 
want an exchange in said city. He expressed the opinion that 
all of the business men and practically all of the citizens favor 
the establishment of an exchange by the Missouri City Com- 
pan¥v. Mr. Blackwell further stated that he had a talk with th 
licld engineer ot the Southwestern Bell Telephone Company 


e requested the installation of an 


sometime last year, in which | 
exchange in said city, and that his request was not granted. He 
further stated that this repre sentative of the Bell Telephone 
Company informed him at that time that the service at Hen 
rietta could not be improved under two vears, but that he later 
stated it could be improve d sooner, 

The postinaster of Henrietta testified that the service ren 


7 
| 
‘ 


dered by the Bell Company is not good; that on one occasion a 


) 


call was put in at his store for some one in the city of Sedalia, 


and that it took more than one hour to get the connection. Lie 


ail 


1 { 


further stated that he knew of one-half d 


dezen eases where one 


could get in a ear and drive to Richmond quicker than they could 


get central, the distanee to Richmond from the postofiice being 
tive miles. All of the witnesses on behalf of the Missouri City 
Telephone Company stated that there is a demand in Henrietta 
for a loeal telephone exchange. 

The Southwestern Bell Telephone Company has no franchise 
and has made no application for a franchise to engage in the 
telephone business in the city of Henrietta. 

Mr. C, A. Ulffers, general manager of the Southwestern Bell 
Telephone Company, located at Kansas City, stated that the 
Southwestern Company acquired the telephone property of Hen- 
P.U.R.1928B. 
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July 1, 1926; that since that time the company has made 


ol ins for a complete rebuilding of the Richmond exchange and 
have taken into consideration service to Henrietta. He stated 


that they have made no definite plans outside of improving the 
physieal condition of the existing lines between Henrietta and 
Richmond; that the improvement program does not contemplate 
an exchange for Henrietta, but that they do propose to improve 
the service they now have. He further stated that it is his opin- 
ion that the people of Henrietta are entitled to an exchange if 
they want one and suggested that the present and prospective 
telephone subscribers in Henrietta and the rural telephone sub- 
seribers in the vicinity of Henrietta should be consulted to de 
termine whether or not they desire the establishment of an ex- 
change at Henrietta. Mr. Ultfers further stated that the South- 
western Bell Telephone Company could not practically or con- 
sistently grant a toll outlet to a competing company, but that 
if a canvass of the present and prospective telephone subscrib- 
ers indicates that a local exchange should be established at Hen- 
rietta, the Bell Company would be willing to put the exchange 
in; that is, if a majority of the present and prospective users, 
both urban and rural, want and request a local exchange in Hen 
rietta, the Bell Company would provide the exchange. Mr. Ulf- 
fers stated that he knew nothing of the conditions at Henrietta 


until this case came before the Commission. 


f onclusions: 

(1, 2] The testimony in this case undoubtedly shows that the 
pe yple of Henrietta want a telephone exchange established in 
said city, and that one is needed. The fact that a franchise au- 
horizing the establishment of a telephone exchange and busi- 
ness in said city has been granted, indicates the desire of the 
people of said city. The question to be determined then is 
whether this Commission shall authorize the company which 
las a franchise to establish the exchange, or grant the authority 
to a company which has no franchise and has no assurance it 
‘an obtain one, It does hot appear why the general manager of 
the Southwestern Bell Telephone Company has remained un- 
informed as to the conditions existing at Henrietta. The Bell 
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Company has had from July 1, 1926, to the hearing of this case 
to find out about the conditions there, and with proper local 
management the general manager would undoubtedly have been 
advised of conditions. No public utility should permit the serv- 
ice of a community to become such that its patrons and the peo- 
ple generally want to secure other service. Attention should be 
eiven to complaints and to the needs of the patrons before that 
condition arises. This Commission does not favor a duplica- 
tion of telephone service when the service rendered is adequate, 
eilicient, and satisfactory. There is no question that it is more 
expensive to maintain the service of two telephone companies in 
a community than it is to maintain one, and this Commission 
will not permit two telephone plants in any community unless 
it appears that the service rendered is inadequate and that there 
is no assurance of adequate service being furnished by the util- 
ity occupying the field within a reasonable time. 

The Commission is of the opinion that the people of the city 
of Henrietta are entitled to better telephone service, and that 
their desire for a telephone exchange in said city is reasonable. 
The mover herein does not agree to establish an exchange in said 
city, and has no detinite plan for furnishing adequate service 
within a reasonable time. 

The Commission is, therefore, of the opinion, after a care- 
ful consideration of all the facts developed in this ease, that it 
would not be justified in setting aside the order heretofore is- 
sued and that the prayer of the applicant to set aside said order 
should be denied. 

It is, therefore, 

Ordered: 1. That the motion of the Southwestern Bell Tele- 
phone Company to set aside the order heretofore made in this 
cause be and the same is hereby denied. 

Ordered: 2. That this order be effective on this date, and that 
the secretary of this Commission shall serve certified copies of 
this report and order on the parties interested herein. 

Brown, Chairman, Ing, Calfee, and Porter, Commissioners, 


concur; Hutchison, Commissioner, absent. 
P.U.R.1928B. 
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MONTANA BOARD OF RAILROAD COMMISSIONERS, 


RE BILLINGS-SHERIDAN BUS LINE. 
[Docket No. 996, Report & Order No. 1502.] 


Certificates of convenience and necessily — Evidence of necessity. 

1. Both necessity and convenience are required elements in an ap 
plication for a certificate and the absence of either one is fatal, p. 819 

Certificates of convenience and necessity — Evidence of necessity — 
Circulating petition, 

2. A certificate to operate a motor utility was refused where the 
only evidence of necessity was a petition signed by the inhabitants 
along the proposed route, which did not purport to state that present 
rail service was inadequate, but only asserted that the new service would 
be more convenient, p. 819. 


Evidence — Statements under oath — Circulating petition. 
Statements under oath carry much more weight, especially when 
there is an opportunity for cross examination, than circulating petitions 
in view of the fact that it is an easy matter to secure signatures to al 
most any kind of a petition, p. 819. 


[January 26, 1928.] 


Aprpiication of two operators, co-partners, of a motor utility 
for a certificate of convenience and necessity authorizing trans 
portation of persons and property; denied. 

Appearances: Gunn and Maddox, for applicants; Wood & 
Cook, for protestant, Chicago, Burlington & Quincy Railroad 
Company; and Francis A. Silver, for the Board. 


By the Board: Lee Huss and Vern F. Knedler, residents 
of Hardin, Montana, petition the Board for a certificate author 
izing them as co-partners, under the style and designation “Sher 
idan-Billings Transportation Company,” to operate motor ve- 
hicles in furnishing passenger and freight service between Bill 
ings, Montana, and the Montana-Wyoming boundary line on 
their proposed interstate run between Billings, Montana, and 
Sheridan, Wyoming. The application is opposed by the Chica 
co, Burlington & Quincy Railroad Company. 

In behalf of the application it is shown that the petitioners 
are personally trustworthy and have sufficient financial backing 
to insure the acquisition of suitable equipment. 

P.U.R.1928B. 
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The proposed route follows the Custer Battlefield highway, 
and parallels the Chicago, Burlington & Quincy Railroad prae- 
tically the entire distance between Billings and Sheridan. ‘Two 
standard 15-passenger busses and two 3-ton standard trucks are 
proposed to be used in providing daily passenger and freight 
service each way. .\pplicants’ schedule provides two southbound 
trips for the passenger busses leaving Billings at 8 A. M. and 
3 P. M. respectively. Northbound it is proposed to leave Sher 
idan with passengers at 7 A. M. and 3 P. M. respectively. 
Freight trips are scheduled to leave opposite ends of the route 

% A. M. daily. 

(on the question of necessity and convenience, evidence is sub- 
mitted in the shape of petitions signed bv business men and res- 
idents of the various towns of consequence along the proposed 
route. These petitions are identical in language and request 
he Board to grant the application of Huss and Knedler and 
represent that if the application is granted “it would lead to bet- 
ter services, passenger, freight, and express, between said points.” 
No statement or representation is made as to the adequacy or 
‘convenience of the present service now afforded these communi- 
ties by protestant. 

ye 


The proposed route is approximately one hundred thirty- 


eight miles in length and all but about thirty miles of it is in 
the Yellowstone and Big Horn counties. Hardin, the county 


seat of Big Horn county, which enjoys a population of about 
two thousand, is the largest city between the termini along the 
proposed route. Crow Agency with a population of about six 
hundred; Lodge Grass with a similar population in point of 

ibers, and Wyola with some two hundred residents are the 
ther towns of consequence along the route in Montana. The 
surrounding territory is devoted largely to farming and stock 
raising and for the greater part is made up of Crow and Tongue 
river Indian reservations. 

lt is maintained by the applicants that the present rail serv- 
ice into this territory is not adequate to the needs of the com- 
munities and agriculturists. It is pointed out that the Burling- 
ton Railroad operates passenger trains between the points pro- 
posed as termini upon the following schedule: 


P.U.R.1928B. 52 
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Southbound. Vorthbound 
(Trains s. 42 & 44) (Trains Nos. 41 & 45) 
Lv. Billings 7:00 A.M 7:10 P. M. Ly. Sheridan 3:50 P. M.-1:00 A. M. 


Ar. SI eridan 11:45 A. M.-11:30 &. M. Ar. Billings 9:00 P. M.-5:30 A. M. 

No particular eriticism is levelled at the southbound passen- 
er service, but it is vigorously contended that the northbound 
service does not meet the convenience of the residents of the 

vns along the line and in contiguous territory. It is pointed 
( that a resident of Hardin desiring to transact business in 
Billings has to board the train at 3:48 in the morning, an in- 
convenient hour, arriving in Billings at 5:30 A. M. where he 
is compelled to sit around in hotel lobbies until business hours, 
or, he has the alternate of boarding the 6:53 P. M. train ani! 
spending the night in Billings at some expense. Admittedly, 
there is some merit to this complaint on the score of the incon- 
venience involved. The Burlington explains the northbound 
schedule was arranged to make connections with the transcon- 
tinental lines at Billings. 

With reference to the local freight service maintained between 
Billings and Sheridan it is shown that it is of the alternate day 
tvpe—southbound freight being handled from Billings to Sher- 

lan and intermediate points on one dav and northbound freight 
being handled over the line on the succeeding day. It is argued 
that perishable commodities sutier through this arrangement 
and that motor vehicle freight service would permit a delivery 
of such commodities every day. 

Protestant defends the present service as being adequate and 
maintains that any inroads on its revenues will seriously im- 
pair its ability to render the local service now provided. It is 
testified that when there is an additional call for freight busi 
ness, such as occurred in the fall of 1927, the railroad puts on 
a local train each way. Further, that in addition to the local 
freight service, it runs a regular freight out of Billings each 
night for the east (No. 80), which handles perishable freig!it 
between Billings and Sheridan when necessary. 

A number of exhibits were introduced by protestant tending 
to show the volume of passenger and express business handled 
between these points. From these exhibits it is apparent that 
the railroad with present facilities is in a position to handie 
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much more traflic than originates in the Billings-Sheridan ter- 
ritory. It is contended that the operations of this particular di- 
vision yield no net profit to the carrier. .\ check of the volume 
of local freight business was not made. 

Protestant maintains that its service has not been complained 
of as being inadequate or inconvenient by the patrons of the 
railroad nor by residents of the territory affected. No com- 
plaints are on file with it nor are anv on file with the Board of 
Railroad Commissioners. 

Upon behalf of protestant it is denied that there is any clam- 
or for a bus line over the proposed route. The applicants, it 
asserts, are not attempting to cater to a public demand but are 
in the field solely for their personal financial enhancement. 

[1, 2] From a consideration of the record, the Board does 
not find that any necessity exists for the service proposed. Un- 
doubtedly, a bus line, as proposed, between Billings and Sheri- 
dan would be in some respects a convenience to the inhabitants 
of the territory along the route. But the Board is committed 
to the rule—based upon court decisions—that both necessity 
and convenience are required elements in the applicant’s case 
and that the absence of either is fatal. (Re Kelly, 19 M. U. R. 
—, P.U.R.1927A, 832; Re Dahl, Docket No. 237, March 21, 


1927.) Applicants have failed to show the existence of neces- 


sity in the instant case. The petitions signed by the inhabitants 


of the towns along the route do not purport to state that the pres- 


} 


I 
ent rail service is inadequate to their needs, as above pointed 


out 
the petitioners only assert that the establishment of the bus line 
will lead to “better service’—in other words, will better suit 
their convenience. 

[3] Again, in establishing the requisite elements of a case 
such as this, the use of petitions circulated ex parte are of doubt- 
ful value. While the Board does not purport to be bound by the 
strict rules of evidence obtaining in judicial tribunals, it can- 
not fail to recognize the fact that it is an easy matter to secure 
signatures to almost any kind of a petition. Statements under 
oath carry much more weight with the Board and especially 
when there is also present the opportunity for cross examina- 
tion. 

P.U.R.1928B. 
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NEW YORK DEPARTMENT OF PUBLIC SERVICE 
METROPOLITAN DIVISION (TRANSIT COMMISSION). 


RE SECOND AVENUE RAILROAD COMPANY. 
[Case No. 2883.] 


Consolidation, merger, and sale — Metropolitan transit reorganiza- 
tion plan. 
1. A plan of a reorganization committee, purchasers at a judicial 


sale of street railway properties, whereby a real estate corporation was 


to be formed to take over the car-barn property, yiel 





net annual income in rentals, and whereby the tract 


ing a net annual deficit somewhat in excess of such income, was to 


¢ company, was held economically 


conveyed to a newly formed operatin 


un 


1d and foredoomed to failure in view of the fact that the operating 





corporation, bereft of its barn, the only valuable asset of the property, 


would be faced with the problem of paying rent for the use of its por 


tion of space without funds to meet operating expenses and in view 
ot the further fact that the separation of properties was likely to result 
in the ultimate discontinuance of service to the inconvenience of 


17,000,000 patrons, p. 822. 


Consolidation, merger, and sale — Transit reorganization — Unity of 
traction assets, 


2. A reorganization plan by the purchasers at a judi 





street railway properties, whereby the real assets and operating rig 
» be conveyed separately to two newly formed corporations, is co: 


trary to a law (§ 151, Railroad Law), mandatory in its character 


providing that such purchasers may convey “property and franchises 
to a “railroad corporation,” in view of the apparent intent of the 
] p- 825. 


separated, 
Consolidation, merger, and suic — Transit reorganization — Duty of 


+ 


statute that such assets be ne 


purchasing companies to serve, 
3. A reorganization plan by the purchasers at a judicial sale ot 
street railway properties, whereby the real assets and operating rights 
are to be conveyed to two new companies respectively is contrary to a 
law (§ 96, Stock Corporation Law) providing that a new corporation 
buying from such purchasers is to be vested with “all the rights. privi- 
leges and franchises” of the defunct company and “shall be subject to 
all the duties imposed by law on that corporation,” p. 825. 
Return — Operating expenses — Street paving — Railway company. 
4. The cost of paving streets in compliance with statute (§ 178, 
Railroad Law) is just as legitimate an operating expense as the items 
of salaries and wages of officers and employees of a railroad system, p 


- 
Soi. 


Consolidation, merger, and sale — Transit reorganization — Improvi- 
dent plan. 
5. There would be no justification for permitting the consummation 
P.U.R.1928B. 
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of a transit reorganization plan that is foredoomed to failure, through 
the withdrawal of the only part of the property that has any revenue 


value, even if the law permitied this to be done, p. 827. 
[February 1, 1928.] 


Arriication of a city transit reorganization committee for 
approval of a plan for the reorganization of a traction system 
in the city of New York; plan disapproved and application de- 
nied. 

Lockwood, Commissioner: This is an application under § 
55-a of the Public Service Commission Law for the authoriza- 
tion by the Commission of the proposed reorganization of the 
Second Avenue Railroad Company in the city of New York. 

This company was organized on December 11, 1852. On 
September 19, 1908, a receiver was appointed in foreclosure 
proceedings on account of default of the payment of interest on 
the tirst consolidated mortgage bonds. On June 30, 1927, there 
were outstanding $5,652,000 first consolidated mortgage 5’s, 
maturing February 1, 1948, and 438,000 debenture 5’s matured 
January 1, 1909. There was also outstanding $1,862,000 par 
value of capital stock. 

On October 1, 1918, the receiver issued $3,140,000, 6 per 
cent receiver's certificates, due October 1, 1919, in exchange for 
a like amount of receiver's certificates which had matured. The 
receiver defaulted in the payment of principal and since April 
1, 1919, has not paid interest on these new certificates. A com 
mittee representing the certiticate holders, procured a judgment 

foreclosure and sale in the supreme court oun June 29, 1921. 

The judgment fixed the amount due on said certificates, adju 
dicated the priority of their liens and the order of priority of 
claims against the company and directed the sale of the prop- 
erty and franchises, subject to all taxes and assessments prior 
to the lien of the certificates. At the sale on September 22, 
1927, the entire property was bid in for $500,000 on behalf of 
the committee in a plan of reorganization which makes the ap- 
plication in this case. 

The plan contemplates the organization of two separate cor 
porations: one, a real estate corporation, to take title to ti 


:a* QP 
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land, buildings, and appurtenances used as a ear barn and situ- 
ated between 96th and 97th streets, First and Second avenues, 
Manhattan, and all other preperty except that to be mentioned 

and the other, a railroad corporation, to take title, subject to 
franchise taxes, of the railroad, franchise, equipment, and oth- 
er property essential to the operation of the street railroad, The 
capitalization of the railroad corporation is to be 34,000 shares 
of common stock without par value and a bonded indebtedness 
not to exceed $750,000. The stock is to be distributed among 
tl eertifieat: holders and other ereditors. 

[1] I am of the opinion that the plan, in its present form, 

uld not be approved by the (commission. It not only gives 
no assurance that the road ean be operated but every assurance, 
on the contrary, that it will not and cannot be operated for any 
sul stantial lel eth of time 

The purpose seems to be to withdraw from the old company 
and vest in a separate corporation the car barn occupying the 
square block between First and Second avenues and 96th and 


%7th streets. This is the onlv valuable asset and the o1 


7 
iv one 


at returns any net revenue in the hands of the reorganization 


[t appears from the quarterly report for September 30, 1927, 
tiled with the Commission that the receiver's current asscts (ex 
elusive of $49,000 materials and supplies) amounted to apprex- 
imately $500,000, and from the plan that the expenses of the 
committee and its counsel, with costs and allowanees under the 

loment and sale, amount to $215,000; in addition to which 
$100,000 will be needed to reimburse the committee for monevs 
expended in the purchase of tort claims at a discount, and for 


other miscellaneous expenses by the committee. 


It further appears that a maximum of $750,000 will come 


he sale to the real-es- 


into the hands of the new company from t 
tate corporation of that amount of 10-year bonds of the railway 

rporation, but there is no sufficient showing of what is to be 
dene with that money or how much, if any, of it will be left in 
the treasury of the railway corporation. The plan is surpris- 
ingly indefinite on the important question of the working cap- 
al that will be availal le to the railway corporation, either from 


R.1928B 
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the assets now in the hands of the receiver or from the moneys 
to be raised bv the sale of bonds. 

Forty-seven per cent of the car-barn space is now leased to the 
New York & Harlem Railroad Company at a rental of $11,500 
per month,—equal to $138,000 per vear. The balance of the 
space is at present utilized by the receiver of the railway corpo- 
ration. But there is nowhere in the plan itself any suggestion 
as to where, or how or on what terms, if at all, the ears are to 
be stored after the real-estate corporation is separated from the 
railway. It is stated in the company’s brief that “the real es- 
tate corporation will rent a sufficient portion of the ear barn for 
the railroad’s use, on the basis of a percentage of its net earn- 
ings,” but for aught that can be ascertained from the plan, the 
railway company will find itself homeless, with no place in which 
to store its cars. 

Before making any allowance for rental of the floor space in 
the car barn oceupied by the railway company, and after eredit 
ing to income of the railway company the former rental of $96,- 
560 per vear paid by the New York & Harlem Railroad Com- 
pany for the use of its part of the ear barns (which in 1927 was 
increased to $141,000), the net income available for fixed 
charges of the railway company for the six years ended June 
30, 1927, without making allowance for depreciation, has been 


as follows: 


FOES Aen divans sderewsiioneewon conawneens (deficit) 42,937.76 (red figure) 
gE ECE CT EO Ee EE ee ae te 28,787.55 
ct, SOE CO ee Ee Oe mee vad ae 95,818.07 
Oe ee ee ee Pere ry ee ne 56,885.54 


1526 69,084.39 


927 106,783.57 





It will be observed that these net earnings (even before de- 
preciation) are considerably less than the revenue received from 
the New York & Harlem Railroad Company for rental of its 
share of the car barn, and that they do not take into aecount 
anything for the rental of the 53 per cent of space occupied by 
the railway company. 

How the new railway company, bereft of the car barn, and 
faced with the problem of paying rent for the use of its portion 
of the space is to meet operating expenses is nowhere explained. 


P.U.R.1928B. 
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[In addition to this we are confronted by the fact that since 
1907, during all of which time the company has been in the 
hands of successive receivers, the citv of New York has been re- 
juired to expend a total of $641,024.41 for the paving of the 
streets within the railroad area, by reason of the default of the 
company and the receivers in complying with § 178 of the Rail- 
road Law. 

This claim of the city has been wiped out upon the sale to 
the reorganization committee of the receivers’ certificates. 

Notwithstanding the fact that the revenue from the car barn 
increased in 1927 by about $45,000, the reeciver’s net deficit 
(after interest deductions) for that vear was $104,535. It is 
now proposed to eliminate the car barn, thus taking away from 
the company gross revenue amounting to $138,000 per vear, less 
expenses and taxes of $48,000, or a loss of $90,000 in net rev 
enue per vear. 

Not only is no provision made under the plan for the reim 
bursement of these large amounts, or any part of them, but it 
is evident that if this reorganization is permitted, with the sep- 
arating and removing from the assets of the railway company 
of the only property of any real value, the city will have no 
means of recouping future paving charges. 

Attached hereto is a tabulation showing the results of oper 
tion for the fiscal years ended June 30, 1927 and 1926, and 
for the five months ended November 30, 1927 and 1926, as re- 


f 


ported by the receiver to the Commission. 

This tabulation shows that for the year 1927 the rental re- 
ccived for the use of a portion of the car barn by the New York 
& Harlem Railroad Company was $141,000. Repairs to the 
ear barn amounted to approximately $10,000 and taxes $38,000 
making a net revenue from the car barn of $95,000 plus the 
use of the remaining space (53 per cent) without anv expense 
to the receiver. ‘The gross income available for interest and 
rentals in 1927 was approximately $107,000. If the proposed 
plan had been in effect during that vear there would have been 
available a maximum of $14,000 with which to pay rental tor 
the use of 53 per cent of the space in the car barn and nothing 
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whatsoever for interest on the bonds of the new railway com 
pany. 

For the five-month period ended November 30, 1927, the tab 
ulation shows a decrease in passenger revenue of $23,000. In 
come available for fixed charges amounted to $26,000 a decrease 


{ 


of $28,000 over a similar period of the previous year. 

The rental received during the five-month period for the use 
of a portion of the car barn was $57,500. Taxes and mainte 
nance of the car barn were approximately $20,500 making a net 
income from the car barn of $37,000, If the proposed plan had 
been in effect during this five-month period, the company would 
have been unable to meet expenses and taxes by $11,000, would 
have been unable to pay any rent for its use of the car barn and 
would have been unable to meet the interest on its outstanding 
bonds. 

These figures are based on results of operation which do not 
include any provision for depreciation. 

Passenger receipts of this company have been steadily de- 
creasing for a number of vears and future results of operation 
will probably be considerably worse. 

It is quite evident that the separation of the car barn prop- 
erty from the other operating property would result in the ulti 
inate discontinuance of service for the 17,000,000 passengers 
who now find it convenient to use the lines of this company. 

(2, 3] The proposed reorganization is, therefore, not only 
fundamentally unsound in its financial structure but apparent- 
lv contrary to law in its exclusion of the most important asset 
of the predecessor company. 

Section 151 of the Railroad Law provides : 

“Any mortgagee of the property and franchises of any rail- 
road corporation may become the purchaser of the same at any 
sale thereot under the — , upon foreclosure of advertise- 
ment, or under a judgment, or decree, or otherwise and hold 
and use the same with all the rights and privileges belonging 
thereto or connected therewith for a period of six months and 
convey the same to any railroad corporation.” 

Section 96 of the Stock Corporation Law provides, in part, 
as follows 


P.U.R.1928B. 
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“When the property and franchises.of any domestic stock cor- 


I 


poration shall be sold bv virtue of a mortgage or deed of trust, 
duly exeeuted i 


by it, or pursuant to the judgment or decree of a 
court of competent jurisdiction, or by virtue of any execution 
issued thereon, and the purchaser, his assignee or grantee shall 
have aequired title to the same in the manner prescribed bv 
law, he may associate with him any number of persons not less 
than the number required by law for an incorporation for sim- 
ilar purposes, at least two-thirds of whom shall be citizens of the 
United States and at least one of whom shall be a resident of 
this state, and they may become a corporation and take and 
possess the property and franchises thus sold and which were at 
the time ot the sale possessed by the corporation whose preper- 
tv shall have been so sold upon making and acknowledging and 


ii in the offices where certificates of incorporation are re 


quaint d by law to be filed, a certificate which shall be entitled and 

lorsed ‘certificate of reorganization of ——————, forming 
— pursuant to § 96 of the Stock Corporation Law.’ ” 

Section 96 further specities the details which must be set forth 


in the certificate of reorganization under five headings. The 


diree 


of the reorganized corporation shall not be less in ni ihe 


th of these requirements provides that the number o 


than those required by law for the old corporation. The section 
further provides: 

“Such corporation shall be vested with and entitled to exer- 
cise and enjoy all the rights, privileges, and franchises which at 
the time of such sale belonged to or were vested in the corpora 
tion last owning the property sold, or its receiver, and shall be 
subject to all the duties imposed by law on that corporation.” 

[t is at least questionable whether, under the provisions of § 
151 of the Railroad Law, the purchaser of the property and 
franchises of a railway company has any right to convey the 
same to any but a railroad corporation. The provision of law 
on this subject seems to be mandatory. It is “property and 
franchises” (not property or franchises) which are to be con- 
veyed. 

It will be observed that § 96 of the Stock Corporation Law 

tains similar provisions. The new corporation is to be vest- 
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ed with “all the rights, privileges and franchises” of the old corpo- 
ration, and “shall be subject to all the duties imposed by law 
on that corporation.” 

[4] The city has received most unfair treatment and should 
not be subjected to a repetition of that experience. No attempt 
has ever been made to reimburse it, although other operating ex- 
peuses were met out of the proceeds of the receivers’ certificates. 
The paving of the streets, in compliance with § 178 of the Rail- 
road Law, is just as legitimate an operating expense as the items 
of salaries and wages of the officers and employees of a rail- 
road system. The record shows that $178,000 of the city’s 
claims of $641,024.41 have been reduced to judgments. 

[5] There is no justification for permitting the consumma- 
tion of a plan that is foredoomed to failure through the with- 
drawal of the only part of the property that has any revenue 
value, even if the law permitted this to be done. 

The probabilities are that the car barn property, which was 
valued by this Commission on original cost basis, as of June 
50, 1921, at $1,236,260, after depreciation, and at $2,428,146 
after depreciation at 1921 prices, and which is now probably 
worth more than the latter figure, will be sold by the certificate 
holders and if the reorganized company has not by that time 
ceased operations, there may be no place for the storage of its 
cars. 

if the reorganization committee sees fit to modify its plan by 
including the car barn property, and thus assure not only stor 
age facilities for the cars but of retaining the present profit from 
the car barn property, the application will be reconsidered un- 


der a modified plan. In its present form it is denied. 


Note.—Consolidation, merger, and sale. 


I. In general, 827. 
Il. Jurisdiction, powers, and duties of Commissions, 828. 
Ill. Desirability of consolidation and merger, S28, 
Iv. Objections to consolidation and merger, 829. 
V. Purchase price and terms, 830. 
VI. Conditions, 822. 


I. In general, 
In Re Raymond-Candia Electric Co. D-1073, Order No. 1864, 


} 
P.U.R.1928B. 
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ec, 8, 1926, the New Hampshire Commission allowed a large elec- 
tric utility to acquire all the property of a small electric utility 
where the two companies through stock ownership were under the 
same management and control. 

II. Jurisdiction, powers, and duties of Commissions. 


The Commission has no jurisdiction to value a water system for 


urpose of fixing the price at which it shall be sold. Re John 
(Cal.) Decision No. 17519, Application No. 12616, Oct. 21, 1926. 
The California Commission, in Re Placentia Water Co. Decision 


No. 18863, Application Nos. 14057, 14058, Oct. 3, 1927. was asked 


to authorize the corporate dissolution of a water utility whose assets 


were to be merged into another utility, and in approving of the 
sical absorption bv the latter, the Commission stated: “It is not 
ecessary ior corporations to obtain permission from this Comu 
sion to dissolve. Neither does it appear from the evidence that it is 
necessary that we grant to the Placentia Water Company a new cer- 
tificate of public convenience ani necessity. The order herein will 
authorize the transfer of the properties and permit Placentia Water 


pany to operate tie same. 


In Re Buffalo, N. & E. Power Corp. (N. Y.) Case No. 3505, Feb. 


1927, in authorizing 


an electric company to acquire the common 
) 


k of another without placing any value upon the property repre- 


sented by the stock, although the purchase price appeared to be high, 
Commissioner Pooley stated: ‘The Commission, as has been pointe 
t in previous cases, has been given no jurisdiction over holding 


ompanies. We may not substitute our judgment for that of the 
ers and managers of the petitioner as to the wisdom of this trans- 
on. They appear to have given the matter full con 
have come to the conelusion that by acquiring the control of this 


ideratlion ane 


rty and its co-ordination with the sysiems now owned, econo 





mies will be effected that will not only be of profit to the public but 
justify their purchase of the property. The officers and diree- 
rs of the petitioner have had rience in the hvdroelectrical 
opments of this state. The public will not be affected, except 
by this unified management.” 
111, Desirability of consolidation and merger. 
In Re Central Illinois Teleph. Co. No. 17188, April 21, 1927, the 
inois Commission, in approving the sale of telephone properties 
the purpose of consolidation, said that it appeared from the evi- 
« that the financial management and the operation of the prop 
s under the ownership of a single corperation should result in a 
saving in operating costs, in better and enlarged service to the pub- 
and other public benefits. 
The tlinois Commerce Commission, in Re Ilinois Pub, Utility 
U.R.1928B. 
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Co. No. 17614, Nov. 23, 1927, approved the application of the peti- 
tioner for authority to purchase a municipally owned electric utility 
of an incorporated village and granted a certificate of convenience 
to operate the same and to construct transmission lines connecting 
the system with existing transmission lines of the petitioner. The 
Commission found that it had jurisdiction of the subject matter and 
of the parties to the cause and that the purchase would be in ac- 
cordance with convenience and necessity, which required the con- 
tinued operation of electrical service in that territory. 

In Re Winona Teleph. Co. (Ind.) No. 8860, March 23, 1927, in 
authorizing the sale of a telephone system, Commissioner Wampler 
said: “The Commission finds that there is sufficient evidence to 
justify a conclusion of the issues, and that there is no evidence that 
the change of ownership will result in any detrimental way to the 
public served, that there is no evidence to substantiate the charge 
that an increase in rates will follow, but, on the other hand, undis- 
puted evidence was submitted that the purchaser is a successful anil 
competent telephone operator within the state of Indiana, and is per- 
feetly reliable and financially capable of furnishing a plant to take 
care of any future needs the public might require.” 


IV. Objections to consolidation and merger. 


In Re Oak Hill Country Club (Ill.) No. 17160, Oct. 27, 1927, 
an electric utility applied for authority to purchase an electric trans- 
mission line owned and operated formerly by a country club, the 
purpose of the sale being to obtain greater control over the line and 
to serve more efficiently. A competitive utility, however, objected to 
the entry of the order authorizing the sale on the ground that the 
order of the Commission granting a certificate of convenience and 
necessity to the applicant had been appealed by the objecting utility 
and was still pending and undecided on appeal, and further, that to 
allow the applicant to purchase the property in question from the 
Country Club would allow it to do indirectly what it could not do 
directly; that is, to serve in the disputed territory. The Illinois 
Commission was of the opinion that the application was for author- 
ity to purchase a transmission line and not for a certificate of con- 
venience and necessity or for any authority to operate. It was fur- 
thermore pointed out that the applicant was willing that any order 
approving the sale requested should be entered without prejudice to 
the rights of the objecting utility. 

The Indiana Commission, in Re Associated Teleph. Co. No. 8712, 
July 1, 1927, refused a petition of a telephone utility to purchase 
other telephone properties in the same state where it appeared that 
the value of the telephone properties sought to be acquired would not 
be sufficient to justify the issuance of the securities necessary to make 
P.U.R.1928B. 
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the purchase and that the financial structure sought to be reared 





thereby partook largely of the character of a promotion. 
In ibid the Commission denied a petition of a telephone ut lity 


to purchase telephone properties in another part of the state 
t appeared that the proposed consolidation would not brin: 


anv good to the comm nities sought to be served but on the other 
ind would probab!iv result sooner or later In an increase in rates 
and more or less confusion in the operation of plant which was then 


wing efficiently and wisely managed. 


The Indiana Commission, in Re Associated 'Teleph. Co. No, 8770, 


nix »* ants . s+> > 7 ] . : » 4 - 
] v 1, 1927, refused a petition of a telephone utliItV to pnureliass 


other exchanges in the same state where it appeared that the 
tion for purchase and sale were prompted by the desire to spe 


e in telephone property and moreover, that tl 





le services rendered Dy 


T 


ach of the telephone operators joining in the petition t 


seil Was 


already adequate to the demands of his community and equal to the 


‘cuirements of his patrons and, therefore, no benefit could result 


1 
to the public by the proposed consolidation. 

The Indiana Commission, in Re Associated Teleph. Co. No. 8796, 
July 1, 1927, refused an application by a telephone utility for the 
purchase of other local exchanges within the state where it appeared 
in the testimony that the sale and purchase of the property would 


trol, largely laid outside of the jurisdiction of 


result in foreign con 
the Commission. 
V. Purchase price and terms, 
In Re Duncan Utilities Co. Docket No. 3013—E-300, Decision No. 


1245, Dec. 7, 1927, the Arizona Corporation Commission approved 

the petition of the purchaser of an electrical utility, previously bank- 

rupt and disincorporated, to sell the same to another individual, tl 

president of a foreign corporation which could not directly buy a 

utility for operation in Arizona. The second party was, in turn, 

given permission to form a local corporation to buy the utility and 
+: . 


issue stock sufficient to reimburse him for the purchase price which 


had to be given to the original purchaser before a certain date for 
urgent reasons. 

The sale of a public utility cannot be authorized without definite 
information as to the terms of the sale, since the purchase price is a 
vital factor to be considered in determining whether the purchaser 
| 


will be financially able to continue the operation successfully. 
John (Cal.) Decision No. 17519, Application No, 12616, Oct. 21, 
1926. 

The California Commission, in Re Peerless Stages, Decision No. 
18775, Application Nos. 13808, 13837, Sept. 10, 1927, in approv- 
ing an application of a motor utility to purchase the outstanding 
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capital stock of another motor utilitv doing business within the state 
required the vendors of the stock to agree to look exclusively to the 
surpius of the purchasing corporation for the payment of the stipu- 
lated purchase price or to contributions by or assessments on stock- 

Iders of said company. The Commission said under such a stipu- 
lation the vendors could not complain if the date of the final pay- 
ment should be postponed until the normal and properly allowable 
earnings of the purchasing corporation amounted to enough to take 
care of the obligations. 

The Illinois Commerce Commission, in Re Chicago & Joliet Elec- 
tric Co. No. 17792, Dec. 21, 1927, approved a joint application for 
the sale and purchase of a certain electrical distribution system be- 
tween points within the state and for a certificate of convenience and 
necessity to the purchaser to operate the same. Although confident 
of the fact that the evidence submitted in the same seemed to war- 
rant a purchase price in excess of the physical inventory of the prop- 
erty, nevertheless the Commission looked with askance upon a price 
quently be found for rate-making purposes, the bases of which values 
have been definitely set forth by the courts. In limiting the amount 
to be paid, the Commission stated: “There is no desire on the part 
of the Commission to stand in the way of the development of any 
tvpe of public service. It furthermore realizes that many expedients 
must be resorted to in the development and stabilization of an indus- 


be paid widely at variance with the value which might subse- 


try which has been characterized by such tremendous growth as has 
the electrical business. It, however, appears to the Commission that 


its primary function is to protect the present interests of the con- 
suming public and, therefore, must insist upon conservative capitali- 


« 


tion of property however acquired. In the instant case it appears 
that an amount of $175,000 is a maximum valuation for capitaliza- 
tion of property herein acquired and such a finding of value will be 
hereinafter made.” 

In Re West Rock Island County Power Co. No. 17562, Oct. 11, 
1927, the Illinois Commission approved the sale of the entire elec- 
tric utility property of a company previously owned by its consum- 
ers, for the consideration of $1 in cash and upon the further con- 
sideration of the rendition of service by the purchasing power com- 
pany to the public in all of the territory previously served at any 
time by the rural utility. 

An agreement may be approved for the sale of municipal plants 
at a price in excess of the value found by the Commission, under a 
statute indicating that the function of the Commission is to protect 
the municipality from obtaining an inadequate compensation. Re 
Milton (Wis.) U-3410, July 6, 1926. 
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VI. Conditions. 
In Re Rangeley Teleph. Co. U-904, Dec. 8, 1926, the Maine Com- 
mission authorized the sale of the franchises and property of one 


telephone company to another and stated that to insure the furnish- 
J 


laser, If 


ing of safe, reasonable. and adequate facilities by the pur 
should, prior to the sale, take proper corporate action binding itself 
to assume the duties to the public incumbent upon the purchased 
company. 

In Re Missouri Power & Light Co. Case No. 5155, July 50. 1927, 
the Missouri Commission had denied a former application of the 
owner, D’Arline Holcomb, (P.U.R.1927D, 705) for a certificate of 
convenience and necessity upon the inspection revealing that the con- 
struction did not conform to the National Electric Saiety Code, 
Hand Book No. 3, of the United States Bureau of Standards, which 
rules and regulations were adopted as the standard by which tl 
Missouri Commission requires such property to be constructed. In 
the present application the Missouri Power & Light Company aske« 


ie 


for permission to buy the existing equipment and rights of the owne: 
and also for a certificate of convenience to authorize the maintena: 
of said system. The Commissioners were of the opinion that the de- 
ects in the system were minor and susceptible to correction without 
much expense, and in so much as the citizens of Rocheport required 
electric service immediately, approved the sale of all property and 
rights of the owner, and issued the certificate subject to the coudi- 
tion precedent that all equipment be rebuilt in conformity with the 
rules of the United States Bureau of Standards, 
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W. A. MINOR et al. 
v. 
M. A. ERICKSON, 
[Case No. 2846.] 


Certificates of convenience and necessity — Operation in good faith 
prior to regulation — Electrical construction — Franchises. 
1. Negotiations for the construction of a utility and the procure- 
ment of a franchise to operate the same prior to the effective date of a 
reguiatory act were held not to be actual construction where there was 
no evidence of binding contracts made with reference to the construction 
prior to such date, p. 836 


P.U.R.1928B. 
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Franchises — Power of municipality to grant — Duplication of util- 
ity service — Commissions. 

2. The authority to grant a franchise, or to grant more than one 
franchise permitting the use of the streets and alleys by competitive 
publie utilities, is vested in the municipality and not the Commission, 
p. 839. 

Certificates of convenience and necessity — Conditions — Franchises 
— Electric utility. 

3. A franchise from a municipality in which an electric utility pro- 
poses to operate, is required as a condition precedent to receiving a cer- 
tificeate of convenience and necessity. p. 840. 

Certificates of convenience and necessity — Operation in good faith 
prior to regulatory act — Electricity. 

4. A certificate must be obtained by a utility which has not actually 
operated its plant prior to the effective date of the regulatory act even 
though a valid franchise has been obtained from a municipality and 

92 


the plant actually constructed prior to that date. (§ 1, Chap. 235, 


Laws of 1927), p. $43. 
Constitutional law — Delegation of powers — Power of municipality 
to grant franchises — Commission control, 

5. A statutory provision (Chap. 235, Laws of 1927) requiring a 
publie utility to obtain from the Commission a certificate of convenience 
and necessity before the construction or operation of any utility plant 
or system is not an unlawful invasion of the rights of a municipality 
under a constitutional provision (§ 139, State Constitution) prohibit- 
ing legislation allowing the construction or operation of various utili- 
ties within a city, town, or incorporated village without the consent 
of local authorities, p. 845. 

Constitutional law — Delegation of powers — Legislative act. 

6. The grant of power by the legislature to one subordinate govern- 

ing body may lawfully be wholly withdrawn by the legislature and re- 


posed by it in some other subordinate body, p. 845. 


Commissions — Authority broadened by legislature to meet new con- 
ditions. 

Discussion of the policy of the legislature, recognizing the neces- 
sity for uniform regulation of public utilities, to broaden the Railroad 
Commission’s power to meet these conditions, p. 841 

Monopoly and competition — Failure of competition as means of 
regulation of public utilities. 

Discussion of authorities and decisions showing that the theory of 
competition as a regulator of rates and service of the public utility 
industry has been generally recognized as ineffective, p. 841. 

[November 25, 1927.] 

AppxicaTion by the operators of electric utility for an order 
requiring competitive utility to cease operations in certain mu- 
nicipality; granted and order issued. 

P.U.R.1928B. 53 
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Milhollan, President: This proceeding is before the Com- 
mission on application of W. A. Minor and A. F. MeKenzie, 
hereinafter sometimes referred to as petitioners, asking that the 
Commission order M. A. Erickson, hereinafter sometimes re- 
ferred to as respondent, to cease and desist from the construc- 
tion or operation of an electric public utility plant in the city of 
Kenmare. Aflidavits were filed with the Commission by the 
petitioners on September 26, 1927. On the 27th dav of Sep 
tember 1927, the Commission issued an order requiring the 
said respondent to cease and desist from constructing a public 
utility plant and directed him to appear before the Commission 
at the State Capitol in Bismarck on October 11, 1927, and 
show cause why he should not be permanently enjoined from 
proceeding with such construction. The respondent made and 
filed his return on the order to show cause and the matter came 
on for hearing at Bismarck on the date above mentioned. The 
following appearances were entered : 

John Thorpe, Minot, and John C. Benson, Minneapolis, Min 
nesota, Attorneys, appearing on behalf of the petitioners W. A. 
Minor and A. F. McKenzie; Harold B. Nelson, Attorney, Rug 


by, appearing on behalf of M. A. rickson, respondent. 
History of Proceedings. 


The city of Kenmare is 4 municipal corporation situated in 
Ward county, which county is in the northwestern portion of the 
state. I cr a long period the city of Kenmare and the inhabit- 
ants thereof have been furnished électrie current for light, heat, 
and power by the Montana Dakota Power Company. The lat- 
ter company generates electricity at central points and distri- 
butes it by means of transmission lines to scores of cities and 
villages in the northwestern portion of the state, including the 
city of Kenmare and the village of Tolley. One of the peti- 
tioners resides at Kenmare and the other at Tolley. The routes, 
plans and specifications, rates, charges, and practices of the 
said Montana Dakota Power Company are on file with and have 
been approved by the Board of Railroad Commissioners. 

On or about the 6th day of June, 1927, the city council of 
said city passed an ordinance granting to respondent, M. A. 
P.U.R.1928B. 
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Erickson, a franchise authorizing him to use the streets and al- 
levs for the purpose of constructing, erecting, and operating an 
electric generating plant and distribution system with which to 
supply light, heat, and power to the said city of Kenmare. This 
franchise was duly accepted by the respondent. In addition to 
the usual provisions, the franchise purports to fix the specific 
rates which shall be charged to the city and the inhabitants there- 
of for electric current during the life of the contract. 

On July 1, 1927, chap. 235, Session Laws of 1927, became 
effective. In general this law provides that before beginning 
the construction or operation of a public utility plant, a certifi- 
cate of convenience and necessity shall be obtained from the 
Board of Railroad Commissioners. There are certain exceptions 
which we need not discuss at this point. Shortly after the first 
of July, the respondent petitioned the Commission for a certifi- 
eate of convenience and necessity. The matter was assigned for 
hearing and was dismissed, without prejudice, upon motion of 
this respondent. 

It is alleged that subsequent to July 1st the respondent be- 
gan the construction, or erection, of a plant and distributien 
svstem in Kenmare without obtaining a certificate of conven- 
ience and necessity. It appears that prior to July Ist certain 
negotiations were carried on looking to the purchase of land up- 
on which to construct a plant. It is contended by respondent 
that binding contracts were entered into prior to July Ist for 
the purpose of constructing said plant. 

The petitioners allege that the citv of Kenmare and surround- 
ing towns are now adequately served and that the construction 
and operation of a plant by respondent would result in impair: 

ut of serviee and increased rates; that the respondent has re- 
ceived no certificate of convenience and necessity as required by 
law authorizing him to construct and operate a public utility 
plant: that the Commission has complete jurisdiction and that 
the order to cease and desist should be made permanent. 

The essential averments contained in the answer of respond- 
ent are that the city of Kenmare is a municipal corporation 
organized under the laws of North Dakota, and that the respond- 
ent is now and for years has been a resident-citizen of North 
P.U.R.1928B. ; 
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Dakota and has been for Vears engaged in the construction and 
operation of public utility plants; that the city of Kenmare 
granted a franchise to respondent to use the streets and allevs 
and that such franchise was duly accepted; that prior to July 
1, 1927, the respondent, relying upon the privileges and author- 
ity granted to him by said franchise, did begin the construction 
of an electrie light and power plant within the city of Ken- 
mare; that for the reasons set forth the Board of Railroad Com- 
missioners had no jurisdiction of the supposed cause as alleged. 
The prayer of the respondent is that the proceeding be dismissed 
and the petition denied. Witnesses appearing on behalf of the 
respondent offered testimony designed to substantiate their con- 


chise granted to respondent, to- 


tentions. A copy of the frar 
gether with certain correspondence exchanged between the par- 
ties were offered and received in evidence. 


The Issues. 


A careful study of the record and the briefs of the parties to 
this proceeding shows that there is only one material question of 
fact upon which there is disagreement. ‘The respondent con 
tends that binding contracts were entered into and construction 
work commenced prior to July 1st. The petitioners denied this. 
It is agreed that the respondent was granted a franchise prior to 
July 1st; that the respondent began the construction of a plant 
at some date and that he obtained no certificate of convenience 
and necessity from the Commission. The issue presented to the 
Commission in this proceeding, then, is whether under the facts 
shown of record the provisions of chap. 255 of the Laws of 1927 
of the state of North Dakota apply to respondent, M. A. Erick- 
son. 

[1] It would appear that the first question we must deter- 
mine is whether the respondent did in fact actually begin the 
construction of the plant prior to July 1st. This may or may 
not be material. The record shows that respondent did obtain 
a franchise by the terms of which he agreed to construct and 
operate an electric plant. It is also clear that the respondent 
carried on negotiations with a view of purchasing property up- 
on which to construct a plant, and that negotiations were made 


P.U.R.1928B., 





XUM 





XUM 


MINOR v. ERICKSON. 837 


for the purpose of determining the sizes of poles, transformers, 
und other equipment that would be required in the construction 
and operation of a plant. Hewever, the record does not sup- 
port the contention of the respondent that he entered into bind 
ing contracts prior to July 1st (other than the acceptance of 
the franchise) for the purpose of erecting and constructing a 
generating plant and distribution svstem, or that he did any 
active construction work prior to July 1, 1927. We are, there- 
fore, of the opinion and find that M. A. Erickson, respondent 
herein, began the construction of a plant at Kenmare subse 
quent to July 1, 1927. 

We must now look to the provisions of Chap. 255 of the Laws 
of North Dakota to determine the jurisdiction of the Commis- 
sion. Counsel for both parties have filed briefs and reply briefs 
fully covering their contentions and arguments. 

The power of this Commission to regulate public utility com- 
panies was originally conferred by the provisions of Chap. 192, 
Session Laws of 1919 (§ 4609 ¢-2, Supplement to 1913 Com- 
piled Laws of North Dakota). This act is very comprehensive 
and defines in considerable detail the powers and duties of the 
Commission, also imposing certain obligations upon public util- 
ities. Chapter 235 of the Laws of 1927, which became effective 
July 1st, requires public utilities to obtain from the Board of 
Railroad Commissioners a certificate of convenience and neces- 
sity before beginning the construction or operation of public 
utility plants. Sections 1 and 2 are as follows: 

See. 1. “No publie utility, as defined in § 4609¢2, Supple- 
ment to the 1913 Compiled Laws of North Dakota, shall hence- 
forth begin the construction or operation of a public utility 
plant or system, or of any extension thereof, without first ob- 
taining from the Board of Railroad Commissioners of this state 
a certificate that public convenience and necessity require or 
will require such construction and operation; provided, that this 
section shall not be construed to require any such public utility 
to secure such certificate for an extension within any munici- 
pality or district within which it has heretofore lawfully com- 
menced operations, or for an extension within or to territory al- 
ready served by it necessary in the ordinary course of its busi 
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ness, or for an extension into territory contiguous to that al 
ready occupied by it and not receiving similar service from an- 
other utility, or for which no certificate of public convenience 
and necessity has been issued to any other public utility; but if 
any publie utility in constructing or extending its line, plant or 
system, unreasonably interferes with or is about to unreason- 
ably interfere with the service or system of any other public 
utility, the Board of Railroad Commissioners on complaint of 
the public utility claiming to be injuriously affected may, after 
notice and hearing, make such order and prescribe such terms 
and conditions as are just and reasonable. 

See. 2. “No such publie utility shall henceforth exercise any 
right or privilege under any franchise or certificate hereafter 
granted, or under any franchise heretofore granted, the exercise 
of which has been suspended or discontinued for more than one 
year or if within one vear from the granting of such franchise 
it has not commenced construction under such franchise, with- 
cut first obtaining from said Board of Railroad Commissioners 
a certiticate that public convenience and nec ssity require the 
exercises of such right or privilege.” 

Seeti mn 3 of the above act prescribes the procedure to be fol- 
owed, providing, among other things, that the Commission may 
“ler a public utility to cease and desist from constructing and 
operating a plant unless it has received a certificate of conven- 
rence and necessity. 

As above stated the position of the respondent is that Chap. 
235 does not apply to him. It is contended that since the fran 
chise was granted and accepted prior to July 1, 1927, the Com 
mission is without jurisdiction. The following reasons are as 
signed: 

(a) The franchise, upon its acceptance, became a contract 
between the city of Kenmare and the respondent and Chap. 
235 did not go into effect until after the making of the contract ; 


b) That Chap. 255 is not, by its terms, made retroactive 


and the presumption is that it is prospective only ; 
(e) That if made retroactive, it would be in violation of the 


provisions of the Constitution of the state of North Dakota and 
i 
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the Constitution of the United States forbidding the impair- 
ment of contracts: 

(d) That the provisions of Chap. 235 are not applicable to 
respondent because the portions thereof sought to be applied in 
this proceeding are not embraced in the title of the act and that, 


} 
} 


herefore, such provisions are in violation of § 61 of the Con- 


stitution of the state of North Dakota; 

(e) That chapter 25 is unconstitutional so far as it attempts 
to confer upon the Board of Railroad Commissioners the pow- 
er to determine who may be authorized to occupy the streets, 
alievs, or public places of any city, town, or village without the 
consent of the local authorities having control of the same, and 
to such extent is in contravention of the provisions of § 139 of 
the Constitution of the state of North Dakota. 

(2] Counsel for respondent discusses at some length the pro- 


Vie 


visions above outlined. We are in substantial agreement with 


the tirst three contentions. The facts are undisputed that the 
city granted a franchise to respondent prior to July 1, 1927. 
This franchise is a valid contract in so far as the parties are 
competent to contract. That is to say, it is subject to the re- 
served powers of the state. It is likewise clear that the law is 
not retroactive. As to paragraph “d’ we pass no opinion since 
it is purely a judicial question. The contention contained in 


“ec 


paragraph “e” need not concern us in this proceeding. The 
granting of franchises permitting the use of the streets and al- 
leys is clearly reserved to the municipality. We have in other 
proceedings held that under existing laws a municipality may 
grant two or more franchises if it so desires. As a matter of 
fact our records show that within the past year certain cities 
have granted franchises to a second public utility and both are 
uttempting to operate. So we repeat that the matter of grant- 
ing franchises permitting the use of the streets and alleys by 
public utilities is one for the municipality and not for the Com- 
mission, 

Probably the most important question arising in this proceed- 
ing is whether the granting and accepting of a franchise prior 
to July 1, 1927 exempts the respondent from the provisions of 
Chap. 235. We have found in this proceeding that in our opin- 
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lon no construction work was commenced prior to Julv 1st 
The record abundantly supports this finding. We will now con- 
sider $$ 1 and 2 of the law in question, these sections relating 
to jurisdiction. 

Counsel for the respondent did hot diseuss the specific pro 


visions of these sections, but rested his case upon the allegations 


that under the facts the Commission was without jurisdiction ; 
that if we had, the law was uneonstitutional. 

Counsel for the petitioners, on the other hand, proceeds to 
analvze $$ 1 and 2. It is the contention of the latter that th 
two sections refer to distinct and separate matters except in so 
far as it relates to the power of the Commission. According to 
the interpretation of this counsel, § 1 relates to the construe 
tion or operation of a plant, while § 2 refers solely to the exer- 
cise of a right or privilege under a franchise, such as the right 


to use the streets and alleys of a city or village. 


Conclusions 


[3] This is the first formal proceeding that has been brought 


before us under this statute. Sinee the conclusions we reach 
will govern in a measure our future actions, we desire to deter- 
nine as near as may be possible the intent of the legislature, and 
consequently our powers and duties as defined by the new law. 
Since the effective date of this measure we have had scores of 
applications for certificates of convenience and necessity to op 
erate plants under franchises which were granted prior to July 
Ist. While these applications were assigned for hearing no ob 
jections were made and certificates have been issued. We hav« 
informally held that a franchise was required as a condition 
precedent to receiving a certificate from us and that a certitied 
copy of the franchise must be tiled with the application; that a 
franchise was necessary in order to occupy the streets and al 
leys of a municipality, but before the utility could begin the 
construction or operation, or to exercise a right under the fran 
chise it must obtain a certificate from the Board of Railread 
Commissioners as required by Chap. 255. There is no showing 
in this proceeding to justify our reaching a different conclusion. 

In our opinion, the legislature has sought to correct a long- 
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existing evil, namely, the unnecessary duplication of public 
utility property and the consequent impairment of service, with 
resultant increases in rates. The legislature has provided a 
method whereby the Commission may determine, after hearing, 
whether publie convenience and necessity require the construc- 
tion or operation of new or additional public utility plants. 

The advent of the electric transmission line, extending into 
all sections of the state and serving entire districts instead of 
small communities, creates a state problem rather than a purely 
local one. It is apparent to us that the legislature has reeog- 
nized the necessity of uniform regulation and has broadened the 
powers of the Railroad Commission to meet the changed condi- 
tions. If the service being furnished to a municipality is inad 
equate, or unsatisfactory, or the rates exorbitant, the state, 
through the Commission, may be appealed to. As agents of the 
legislature, it is the duty of the Commission to cause trained 
men to analvze the operations of the public utility complained 
of and the Commission must then determine, after hearing, the 
rates which should be charged and the service which shall be 
furnished. This is all accomplished without direct cost to the 
consumer. 

According to the theory of respondent, the municipality, hav- 
ing control of the use of its streets and alleys, should determine 
not only who shall furnish its citizens with electrie light and 
power, but should also prescribe the rates to be charged. To 
adopt such a policy would be to return to one of the early and 
discarded forms of regulation, namely, competition. State reg- 
ulation was created because of the total or partial failure of the 
older forms of regulation. Mr. Henry C. Spurr, without ques- 
tion one of the leading authorities on this subject and on public 
utility law in general, in “Guiding Principles of Public Serv- 
ice Regulation,’ Volume 1, discusses at great length the various 
forms of regulation. On page 1 of this work Mr. Spurr says: 

“Competition was the earliest form of regulation; but this 
proved to be bad, in the long run, for the consumers of utility 
service, as it too often meant duplication of facilities in a field 
not large or rich enough to support more than one company. 
The usual outcome of this was consolidation, followed by re- 
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coupment, by means of high rates, of losses due to the competi- 
tion. Whatever may be the value of competition as a regulator 
of charges in other lines of business, it proved to be a failure 
in the publie utility industry. It was a long time before this 
was understood, and, even now, it is not generally appreciated 
by the public.” 

This question has been before the state and United States Su- 
preme Courts on many occasions. In the third edition of his 
work entitled “The Law of Publie Utilities”, Myr. Osear IL. 
Pond, a recognized authority on public utility law, assigned 
reasons Why state regulation has supplanted competition. At 
page 925, Mr. Pond makes the fellowing statement: 

“The theory of the regulation of municipal public utilities 
by the state through such a Commission (State Commission) is 
to avoid competition which is now generally recognized as a need- 
less economic waste and an entirely insuflicient method of secur- 
ing the necessary regulation and control. Under this method 
the state through its Commission takes the place of competition 
and furnishes the regulation which competition cannot give, and 
at the same time avoids the expense of duplication in the in- 
vestment and operation of competing municipal public utilities,” 
and cites the following authorities in support thereof; Wood v. 
Vandalia R. Co. 231 U. S. 1, 58 L. ed. 97, 34 Sup. Ct. Rep. 
7; Louisville & N. R. Co. v. Garrett, 231 U. S. 298, 58 L. ed. 
229, 34 Sup. Ct. Rep. 48; Union Dry Goods Co. v. Georgia 
Pub. Service Corp. 248 U. 8. 372, 63 L. ed. 309, P.U.R.1919C, 
60, 39 Sup. Ct. Rep. 117, 9 A.L.R. 1420; Publie Utilities Com 
mission v. Landon, 249 U. S. 236, 63 L. ed. 577, PLULRLL919C, 
$34, 59 Sup. Ct. Rep. 268; Pawhuska v. Pawhuska Oil & Gas 
Co. 250 U. S. 394, 63 L. ed. 1054, P.U.R.1919E, 178, 39 Sup. Ct. 
Rep. 526; San Antonio v. San Antonio Pub. Service Co. 255 -U. 
S. 547, 65 L. ed. 777, P.U.R.1921D, 412, 41 Sup. Ct. Rep. 428; 
Wichita R. & Light Co. v. Publie Utilities Commission, 260 U.S. 
48, 67 L. ed. 124, P.U.R.1923B, 300, 45 Sup. Ct. Rep. 51; Kel- 
ler v. Potomae Electric Power Co. 261 U. S. 428, 67 L. ed. 731, 
43 Sup. Ct. Rep. 445; Michigan Pub. Utilities Commission v. 
Duke, 266 U. S. 570, 69 L. ed. 445, P.U.R.1925C, 231, 45 Sup. 

t. Rep. 191, 56 A.L.R. 1105; Buek v. Kuykendall, 267 U. S. 
P.U.R.1928B, 
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307, 69 L. ed. 623, P.U.R.1925C, 483, 45 Sup. Ct. Rep. 324,. 
38 A.L.R. 286; Bush & Sons v. Maloy, 267 U. S. 317, 69 L. ed. 
627, P.U.R.1925C, 488, 45 Sup. Ct. Rep. 326. 

[4] Section 1 of Chap. 235 appears to us to contain no am- 
biguous language. It says, in words that appear to be suscep- 
tille of but one interpretation, that no public utility shall be- 
gin the construction or operation of a public utility plant, or 
svstem, or any extension thereof, without first obtaining from 
the Commission a certificate that publie convenience and neces- 
sity requires, or will require, such construction or operation. 
Two important exceptions are noted, one in cases where a util- 
itv has lawfully commenced operations prior to July 1, 1927, 
and the other where it seeks to extend its service. We interpret 
this section to mean that even though a utility may have ob- 
tained a valid franchise to operate in a municipality prior to 
July 1st, and actually constructed a plant it must still obtain a 
certificate from the Commission if it has not operated such plant 
prior to July 1, 1927. 

With respect to § 2, we are convinced that it deals with an 
entirely different situation. It would seem to limit the time 
in which a utilitv may elect to exercise a right, or commence the 
construction of a plant. In other words, it speeds up action on 
the part of the utility. For example, if a utility obtains a cer- 
tificate, it must commence the construction, or exercise of the 
rights granted, within one vear from the granting thereof, oth- 
erwise a new showing of convenience and necessity must be 
made. We do not think this section is particularly essential to 
the general purpose sought to be accomplished by the act. Cer- 
tainly, it does not relate to the matter at issue. 

[5] Respondent contends that Chap. 235 of the Session Laws 
of 1927 is in violation of § 159 of the Constitution of North 
Dakota; that such section is intended to confer upon municipal 
authorities the sole and exelusive right to decide whether or not 
a franchise for the use of its streets and alleys may be granted, 
and that, the Constitution having granted such power to local 
authority, the legislature cannot impair or destroy the right 
which municipalities may have to grant or refuse such fran- 
chise, and cites the ease of Western Electric Co. v. Jamestown, 
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17 N. D. 157, 169, 170, 151 N. W. 363, in support of his con- 


We cannot agree with this contention or that it is supported 
ase cited. Section 159 of our State Constitution reads 
“No law shall be passed by the legislative assembly granting 
the right to construct and operate a street railroad, telegraph, 
telephone, or electrie light plant within any city, town, or in- 


corporated village, without requiring the consent of the loea 


authorities having the control of the street or highway propose 


to be oceupied for such purposes.” 

An examination of the case cited, we believe, will show that 
the matter the court had under consideration when it referred 
to the above constitutional provision and to paragraphs 13 and 
24 of § 3599, Compiled Laws of 1915, was the effect of Chap. 
192 of the Session Laws of 1919 (the Publie Utilities Act) on 
the then existing law, and that said decision is in this ease, no 
question of rates being involved, authority only for the propo- 
sition that said Publie Utilities Act did not change or supersede 
any of the laws theretofore existing with respect to tranehis 

We are of the opinion that § 159 of our Constitution does not 
by its terms constitute an exclusive grant to municipalities of 
authority over such franchises, and that, even though Chap. 235, 
Session Laws of 1927, is interpreted as withdrawing some of 
the theretofore existing powers of municipalities with respect 
to franchises, it is a lawful withdrawal. 

By Article 10, § 7, of the Constitution of Texas, it is provid 
ed that “no law shall be passed by the legislature granting the 
right to construct and operate a street railway within any city, 
town, or village, or upon any public highway, without first ac 
quiring the consent of the local authorities having control of 
the street or highway proposed to be occupied by said railway.”’ 
This provision, as will be seen, is almost identical with our own. 

In construing this provision of the Texas Constitution the 
Supreme Court of the United States in the case of San Antonio 
Traction Co. v. Altgelt, 200 U. S. 304, 307, 50 L. ed. 491, 26 
Sup. Ct. Rep. 261, said: 

“It is insisted by the plaintiff in error that, under Article 
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10, § 7, of the State Constitution, abeve quoted, the power to 
erant to street railways the property rights and franchises to 
construct and operate a street railway within a city, is with- 
drawn from the Iegislature, and conferred, if not by express 
words, then by necessary implication, upon the munieipal au- 
thorities. We do not so read the section. It merely provides 
thatmo such law shall be passed by the legislature, granting the 
right to construct and operate a street railway, without first ac- 
quiring the consent of the local authorities; but we see nothing 
to prevent the legislature from chartering a street railway, pro- 
vided such consent be acquired.” 

[6] No eitation of authority, we take it, is necessary on the 
proposition that a grant of power by the legislature to one sub- 
ordinate governing body may lawfully be wholly withdrawn by 
the legislature and reposed by it in some other subordinate body. 
But by Chap. 235 the power that had theretofore been granted 
by the legislature to municipal corporations is, at the most, 
only partially withdrawn, and the consent of the municipality 
to the use of its streets and allevs for publie utility purposes is 


} 
' 


ill rcquired under the terms of the act. 


stil 
Having carefully considered the testimony in this proceed- 


In the ré presentations made, and 


r, the arguments adduced anid 


being fully advised in the premises, the Commission is of the 


opinion and finds: 
1. 


That M. A. Erickson, respondent herein, has commenced the 
construction of a publie utility plant at Kenmare, without hav- 


ing obtained a certificate of convenience and necessity as re- 


quired by Chap. 255, Session Laws of 1927, 
LI. 


That the said respondent should be ordered to cease and de- 
sist from constructing or operating a public utility plant at Ken- 
mare until he shall have complied with tke provisions of said 
Chap. 235 and received a certificate of convenience and neces- 
sity as required by law. 

An order in accordance with these findings will be entered. 
P.U.R.1928B. 
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ORDER. 


At a regular meeting of the Board of Railroad Commission- 
ers held at Bismarck, North Dakota, November 25. 1927, all 
members present, the above matter being before the Commis- 
sion for determination; hearing having been had pursuant to 
law, and an investigation having been made into all matters 
and things involved, all parties having been duly heard, and 
full consideration having been given to all matters involved, 
and the Commission having on the date hereof made and filed 
of record a report containing its findings of fact and conclusions, 
which report is hereto attached, hereby referred to, and made a 
part thereof, now after due deliberation, 

It is ordered, that M. A. Erickson, his servants, agents, and 
employees be and they are hereby required to cease and desist 
from further proceeding or continuing to proceed with the con- 
struction or operation of an electrie public utility plant at Ken- 
mare, North Dakota until he shall have complied with the pro- 
visions of Chap. 235, Session Laws of 1927, and received a cer- 
tificate of convenience and necessity as required by law. 





PENNSYLVANIA PUBLIC SERVICE COMMISSION, 


CITY OF POTTSVILLE 
v. 
READING COMPANY et al. 
[Complaint Docket No. 6411.] 


Crossings — Salvage value of old structures — Street railway. 
1, A street railway whose tracks have to be rerouted over a new 
bridge crossing a railroad is not entitled to the full salvage value of 
an old structure built by the company but dedicated to the publie, since 
a rerouteing of its system which would have rendered unnecessary the 
use of the old bridge, manifestly would not have given it the right to 
remove the bridge, p. 849. 
Crossings — Salvage value of old structure — Bridges. 

2. The difference between the salvage value and the cost of re- 
moving an old bridge was apportioned on the same basis as the ex- 
pense of a new bridge, p. 849. 

P.U.R.1928B. 
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POTTSVILLE v. READING CoO. 847 


Crossings — Expenses due to delay in construction — Wages. 

3. An added expense of extra trainmen and watchmen’s wages for 
temporary rerouteing of street cars and a transfer during bridge con- 
struction was considered a part of the total expense of the bridge and 
apportioned to the different parties on the same ratio where such ex- 
pense was occasioned by delay in the completion of the bridge owing 
to the lack of co-ordination between the wrecking crew and the erecting 


crew of independent contractors, p. 849. 
{January 16, 1928.] 


SuPPLEMENTARY PETITION of a street railway company for 
special allowances in the cost of construction of a new railroad 
viaduct as against the shares of expense of a railroad, a util- 


ity, and a city; allowances made. 
Supplemental Report of the Commission 


By the Commission: The Commission’s order of December 
15, 1925, in this proceeding, involving the reconstruction of 
the bridge and approaches thereto carrying Mauch Chunk street 
and a single track of the East Penn Electrie Company over and 


4 


above grade of the tracks of the Reading Company in the city 
of Pottsville, contained, infer alia, the following provisions: 

“It is further ordered that the Reading Company furnish all 
material and do all work necessary to reconstruct the sub and 
superstructure of the bridge, including the roadway paving 
thereon, in accordance with the approved plans, and in addition 
erect and maintain a safe and adequate temporary foot bridge, 
not less than five feet in width in the clear over its tracks for 
the accommodation of the public during the construction period, 
and in addition contribute any money to which it may be en- 
titled as compensation for damages to any of its property taken, 
injured, or destroyed, by reason of this improvement. 

“Tt is further ordered that the city of Pottsville furnish all 
material and do all work necessary on the approaches as shown 
on the approved plans, including the alteration of the retaining 
vall between the street railway tracks and the vehicular portion 
of the highway on the east approach. 

“Tt is further ordered that the East Penn Electric Company, 
at its own cost and expenses, relay its street railway track on 
P.U.R.1928B. 
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the bridge and approaches in accordance with the approved 


is further ordered that the county of Schuylkill pay to 
the Reading Company, when and as certified by the Publi 
Service Commission, a sum equal to 25 per cent of the actual 
ost of the work done and materials furnished by said Reading 
Company in conformity with this order. 

‘It is further ordered that the East Penn Electric Company 
pav to the Reading Company, when, and as certified by the Pub- 
Service Commission, a sum equal to 25 per cent of the actual 
cost of the work done and materials furnished by said Reading 
Company in conformity with this order. 

‘It is further ordered that in addition to the work hereinb: 
fore ordered to be done by it, the citv of Pottsville pay to the 
Reading Company, when and as certified by the Public Servic 
Commission, a sum equal to 25 per cent of the actual cost of 
the work done and materials to be furnished by said Reading 
Company in conformity with this order.” 

The Reading Company completed the work required to be 
done by it under the said order and thereupon the bureau of en- 
gineering of the Commission filed a report on the cost of said 
work, amounting to $22,885.32, and recommended that thi 
Reading Company be authorized to bill the county of Schuv! 
kill, city of Pottsville, the East Penn Electrie Company, each, 
for $5,721.53, being 25 per cent of the said cost. Copies of the 
bureau’s report were served upon the parties. The East Penn 
Electric Company then filed petition objecting to the statement 
and the recommendation contained therein and claimed an al- 


lowance and deduction from its proportionate share as follows: 


$536.92 


l. Salvage value of the old bridge edie a ae ee 
2. Expenditure for extra trainmen and watchmen for thirty-six 
days, a period of unnecessary delay in constructing the new 
bridge ..... brbienskewea seve Teer eT eT eT CTT ee 952.92 


$1,489.84 
From a careful consideration of all the facts, and applicable 
legal principles, the Commission is of the opinion that the claim 
as presented by the East Penn Electric Company is devoid of 
merit. 
P.U.R.192S8B. 
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[1, 2] The old bridge, although built in 1908 by the prede- 
cessors in title of the East Penn Electric Company to replace a 
structure which had been erected by the predecessors of the 
Reading Company, was used by the public and in fact dedicated 
to public use. It formed part of State Highway Route 162 and 
the highway system of the city of Pottsville. 

It was a highway crossing over the tracks of a railroad com- 
pany which could only be removed, altered, or rebuilt with the 
approval and subject to the order of this Commission. A change 
in the operation of the street railway system of the East Penn 
Electrie Company which rendered unnecessary the use of the 
old bridge, manifestly would not have given the East Penn Elec 
tric Company the right to remove the bridge. The manner in 
which this bridge item of cost has been considered in the report 
of the engineering bureau, namely a credit of $536.92, and a 
debit of $400, is both equitable and in conformity to law—the 
net result being that each party is given a credit of one-fourth 
of $136.92, the difference between the salvage value and the 
cost of removing the old bridge. 

The claim of $952.92 is based on an alleged unreasonable 
delay on the part of the Reading Company in rebuilding the 
bridge. 

[3] During the period of the construction of the new bridge 
the street railway company's ears had to be rerouted involving 
a transfer at the side of the bridge and the employment of extra 


- 


rainmen and watchmen. Under the Commission’s order this 
lditional expense was imposed upon the East Penn Electric 


Company, and if the bridge had been reconstructed without un- 
necessary delay, the East Penn Electrie Company could not 
have set up a claim for the expense of the additional employees. 

The work of removing the old bridge and constructing the 
new bridge was performed by the Phoenix Bridge Company un- 
der contract with the Reading Company. The work was start- 
ed on October 18, 1926, and completed on December 13, 1926, 


‘a period of fifty-seven days. The East Penn Electrie Company 


claims that the work should have been done in twenty-one days 
and that, therefore, there was an unnecessary delay amounting 
P.U.R.1928B. o4 
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to thirty-six davs. The record shows that the work of taking 
down the old bridge was begun October 18, 1926, and com- 
pleted on October 24, 1926. The masonry work was started 
the next day and completed November 7th, but the Phoenix 
ridge Company did not begin work on the superstructure 
until December 5rd and completed that work on December 13th. 
The actual time consumed on the work was thirty-one days, 
which under the evidence was the shortest time in which the 
whole contract could have been completed. The delay was 
twenty-six days instead of thirty-six days. This delay appar- 
ently was due to lack of co-ordination between the wrecking 
erew and the erecting crew of the Phoenix Bridge Company, an 
independent contractor liable for any damages growing out of 
its negligence in the performance of the contract. 

The East Penn Electrie Company, due to the delay in the 
reconstruction of the bridge was required to employ extra train- 
men and watchmen for a period of twenty-six days at a cost of 
%6838.22. The question of responsibility and liability is not 
material nor necessary to determine. In the opinion of the 
Commission the just and equitable way to dispose of the matter 
is to consider the extra expense of $688.22 as part of the cost 
of the work done bv the Reading Company. 

An order will issue approving the estimate of cost submitted 
by the engineering bureau of the Commission, as modified by 
this report, making the total cost of the work done by the Read 
ing Company $25,573.54 and authorizing the Reading Com- 
pany to bill the East Penn Electric Company, county of Schuyl- 


kill and city of Pottsville, each, in the amount of $5,893.38. 


Note.—Crossings. 


I. Jurisdiction, powers, and duties of Commissions: 

a, Over elimination of grade crossings, 851. 
b. Over establishment of grade crossings, S851, 
ec. Over protection of grade crossings, S51, 

II. Powers of municipalities, 851. 

Ill. Establishing grade crossings, 851. 

IV. Elimination: 
a. In general, 853. 
b. Degree of danger, S854. 
c. Apportionment of expense, 858. 

P.U.R.1928B. 
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V. Protection: 
a. Necessity and cost of protection, 855, 
b. Particular type of protection, S56. 
I. Jurisdiction, powers, and duties of Commissions, 
a. Over elimination of grade crossings. 

Once the Commission has apportioned the expense of separation 
of grades as between parties in interest and has specified the time 
when payment shall be made, it has no further jurisdiction to com- 
pel contribution between the parties, or to require guaranty of the 
same. Sidney v. Wabash R. Co. (Ill.) No. 16185, Sept. 14, 1927. 

The Pennsylvania Commission has power to authorize and regulate 
the manner in which a tramway shall be constructed by a power 
utility across the right of way and tracks of a railway company. Re 
Penn Central Light & P. Co. Application Docket No. 15650, Feb. 8, 
1927. 

b. Over establishment of grade crossings. 

The Indiana Commission has exclusive jurisdiction to approve or 
disapprove the opening of highways at grade across the tracks of 
steam or electric railways. Cooley Realty Co. v. Cleveland, C. C. & 
St. L. R. Co. No. 8758, May 20, 1927. 

The passage of a town ordinance although customary, is not a 
necessary condition precedent to the Board’s action upon the appli- 
cation of a railroad for the establishment of a grade crossing, the 
authority having been conferred upon it by statute to grant its ap- 
proval when in its judgment conditions justify it. Re United New 
Jersey R. & Canal Co. (N. J.) Aug. 4, 1927. 

ec. Over protection of grade crossings. 

The Missouri Commission has jurisdiction to afford protection for 
grade crossings constructed prior to the passage of the Public Serv- 
ice Commission Law as well as crossings constructed after such date. 
te Missouri P. R. Co. Case No. 5087, June 27, 1927. 

The Missouri Commission has jurisdiction in regard to the pro- 
tection of railroad crossings notwithstanding the existence of a city 
ordinance regulating such maiters. Ibid. 

II. Powers of municipalities. 

The Commission has no authority to determine the necessity for 
a street to cross railroad tracks where the necessity has been deter- 
mined by the legally constitute | city authorities. Re St. Louis (Mo.) 
Case No. 4789, March 28, 1927. 

111. Establishing grade crossings. 
The Public Utilities Commission of Colorado, in Re Board of 


County Comrs. Application No. 979, Decision No. 1495, Nov. 15, 
P.U.R.1928B. 
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1927, disapproved of the opening of a public highway over the right 

wav of a railroad over what had always been a private farm cross- 

ne. The evidence showed that the pr nosed crossing Was V TV near 
cr 


ossings and that there was n¢ 


other adjacent public highway 


eal necessity for the conversion of this farm crossing into a public 


ighway except to a very limited number of people and that th 
crossing would be of a very dangerous character. Incident to other 
ntentions, the Commission stated: “As to the matter of gates be- 
ng so limited in width as to prevent the movement of heavy farm 
tachinery over the crossing, or being so heavy as to make their 
operation difficult or impossible by anvone competent to drive a con- 
evance over the crossing, this is certainly not a cause for changing 
the farm crossing into a public crossing. If proper gates are not 
vided, then it is incumbent upon the railroad company to furnish 
such gates.” 
The Illinois Commerce Commission, in Cicero v. Baltimore & O. 
C. Terminal R. Co. No. 17764, Dec. 7, 1927, approved the applica- 


tion of the city for the establishment of a le crossing where evi- 





dence showed that such a change would effect a through and con- 
venient street in a newly developing section, and that the only tracks 
thereby crossed would be those upon which only local switching train 
movements were performed, these being guarded by train crews. 

Streets indicated on a plat of real estate company applying for th 
approval of*a crossing are shown to be public highways by the dedi- 
cation of the streets to the public use, the approval of the plats by a 
city plan commission, and the proper recording thereof under the 
Indiana statutes. Cooley Realty Co. vy. Cleveland, C. C. & St. L.’R. 
Co. (Ind.) No. 8758, May 20, 1927. 

In Re Drumm, No. 8030-474, Oct. 19, 1927, the defendant rail- 
road objected to the establishment of a farm crossing at the point 
requested by the applicant and suggested that the crossing already 
provided for his neighbor’s farm be changed from its location to the 
common property line between the applicant and his neighbor, ac- 
commodating both parties instead of having two farm crossings 
within 500 feet. The proposition was objectionable to both neigh- 
bors and the Michigan Commission concluded that it was not justi- 
fied in ordering the farm crossing of the neighbor changed against 
his consent to accommodate the applicant and a separate crossing 
was ordered. 

The Commission approved the temporary establishment of a rail- 
road crossing at grade where it appeared that, due to sparseness of 
highway traffic during certain hours, public convenience would not 
be greatly hampered and where plans were already under way for a 
permanent relocation of lines. Re United New Jersey R. & Canal 

o. (N. J.) Aug. 4, 1927. 


U.R.192S8B. 





XUM 





XUM 


ANNOTATION, 855 
IV. Elimination, 


a. In general, 


In Re State Highway Comr. Docket No. 5001, Dec. 22, 1927, the 
elimination of a grade crossing in advance of actual need therefor 
was approved in view of the proposed program of the highway de- 
partment in that vicinitv. The Connecticut Commission said: “The 
Commission recognizes that all grade crossings are dangerous; these 
particular crossings, however, on account of the topography and lines 
of sight in the vicinity of the crossings and the limited train opera- 
tions and highway travel over them, are not especially dangerous 
and would not be selected for elimination at this time were it not 
for the highway improvements taking place. Such improvements and 
the anticipated large increase in highway travel over this highway 
as a result of such improvements create the necessity for the elimina- 
tion at this time.” 

The Illinois Commerce Commission in Re Baltimore & O. C. 
Terminal R. Co. No. 17248, Dec. 7, 1927, approved an application 
for permission to maintain reduced clearances in the relocation, re- 

rrangement, and reconstruction of certain tracks in the metropoli- 


tan area of the citv of Chicago where viaduct construction required 


¢ columns in the switch- 


the presence of a large number of supporti 
ing area which would prove a great inconvenience to certain train 
movements if the clearance standards were continued. 

An underpass rather than a grade crossing should be established 
for a street crossing an industrial spur track on an embankment, 
where the average hourly traflie of vehicles on the street was 1631 on 
Sunday and %86 on a week day and a switch engine operates for six 
ight industries for two or three hours each day and also makes 
special hauls. Re St. Louis (Mo.) Case No. 4789, March 28, 1927. 


P 


fused to approve the complaint 





The Nebraska Commission has re 
of an owner of property adjoining a railroad for the installation } 
the carrier of a cattle pass under its right of wav to connect the 
grazing fields of the complainant located on either side of the track, 
notwithstanding a law (§ 5527, Nebraska Compiled Statutes, 1923) 
providing that the owner of land divided by a railroad is entitled 
one adequate crossing. The Commission was of the opinion that any 
rights which the complainant may have had in that particular kind 
of crossing were waived by a failure to protest until this late date, 
the fillir 
Evidence showed that a nearby grade crossing was both convenient 
to the complainant’s property and comparatively safe under the cir- 
cumstances, and that the margin of convenience to the complainant 


g up by the carrier of a former cattle underpass in 1202. 


by the construction of a combination underpass and water drain did 
not justify the expenditure necessary for the maintenance ani in 


RD 


ZT? ~ 2 ) 
i Sw. 
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stallation. Pavel v. Chicago & N. W. R. Co. Formal Complaint No. 
554, Sept. 26, 1927. 
b. Degree of danger. 
The vertical clearance of 21 feet 6 inches established by General 
Order No. 22 should be maintained in the construction of a viaduc 


over railroad tracks, where the nature of the railway operation ové 


Tt 
U 
’ 
> 
eriain of these tracks is such as to require railway employees on 


top of the cars in the performance of their duties. Rockford v. Chi- 
co & N.W. &. Co. (Ill.) No. 15830, Jan. 26, 1927. 


Poor present physical condition being responsible for previous light 
chway traffic over a crossing, a separation of grades was ordered 
upon a showing that prospective improvement of the highway under 
a state aid program would result in heavier traffic thereon. Sidney 
v. Wabash R. Co. (II1.) No. 16185, Sept. 14, 1927. 


A subway 18 feet wide with obstructed views which could not be 

yvroached with safety at night at a speed exceeding 15 miles an 
hour was held to be in an unsafe condition for the ordinary uses o! 
the highway by the public where it appeared that the automo! 
trattic was heavy. MeMahon v. Nickel Plate Road (Ind.) No. 7964. 


March 18, 1927, 


\ plan for eliminating a dangerous 18-foot subway by a diversion 


A 


of the highway so as to approach the crossing at right angles is in 
practicable if the distance between the subway and the curve in th: 


proaching it is less than 150 feet. Ibid. 


ay 


The reconstruction of a narrow dangerous subway even at a muelh 


greater cost is preferable, from the standpoint of public benefit. t 
the diversion of the highway so as to establish a rieht angle a 


proa h to the subway. Il id. 


After a careful consideration of the record in an application for 
it 
ie abolition of a grade crossing, the Pennsvilvania Publie Service 


Commission, in Ferndale v. Baltimore & O. R. Co. Complaint Docket 


No. 7659, Dee. 12, 1927. was not persuaded that the elements of 
anger presently existing at the crossings in question would justifv 
{ abolition at large expense by the proposed plan, although the 


evidence disclosed that the ¢ Ossings wert subjec ted to both local and 
rough traffic. It also conclusively showed that the 


r 
l ‘espective move- 


i 


ment of trains developed a condition of comparatively small danger. 


The Commission stated: ‘The evidence shows that it would be un- 
se to abolish either of the crossings without at the same time abol- 


‘hing the other, due to their proximity on either bank of the river, 

and that the adoption of any plan for the abolition of both cross- 

ings will also involve the reconstruction of the highway bridge over 

Sionyereek river and subject the county, city, and borough to large 
hpenditures, 


R.1928P 
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The construction of an aerial tramway of a power utility to carry 
coal from the mines to the power plant, was held to be necessary 
for the service, accommodation, convenience, and safety of the pub- 
lic in view of resulting economies and efficiencies. Re Penn Central 
Light & P. Co. (Pa.) Application Docket No. 15650, Feb. 8, 1927. 


ec. Apportionment of expense. 

A city which has, by constructing a high level bridge across a 
river along one bank of which there are railroad tracks, predeter- 
mined the necessity for a viaduct over these tracks and has also pre- 
cluded a change in the character of the neighborhood from an ii 
dustrial to a retail district from which the tracks might later be 
eliminated, must bear the burden of the cost of the viaduct, if the 
railroad receives no benefit therefrom. Rockford vy. Chicago & N. 
W. R. Co. (IIL.) No. 15830, Jan. 26, 1927 

A railroad company will not be relieved from paying one half the 
cost of an underpass crossing by a street on the theory that such a 


crossing is of no benefit to it, since every elimination of a grade 
crossing lessens the probability of damages and permits free and un- 
hampered operation of the line. Re St. Louis ( Mo.) Case No. 4789, 
March 28, 1927. 

In State Highway Commission vy. Missouri P. R. Co. Case No. 
1116, Nov. 6, 1927, the matter before the Commission upon petition 
of the defendant was an interpretation of the report and order made 
in the same cause at a previous hearing. ‘The order had stated that 
a reasonable apportionment of the cost of a subway underpass would 
be to assign one-third to the carrier and the balance to the highway 
commission, but no specific mention was made of the cost of ap- 
proaches and drainage. The highway commission later offered to 
share one-half of these incidental costs, whereupon the carrier re- 
fused to pay more than one-third. The Missouri Commission held 
that unless specifically exempted, the approaches and drainage are a 
proper part of the cost of separation of grades, and should be in- 


cluded in the amounts apportioned to each of the interested parties. 
V. Protection, 
a. Necessity and cost of protection. 


In Re Western P. R. Co. Decision No. 18683, Application No. 
13681, Aug. 4, 1927, the California Commission was of the opinion 
that the operation of the spur track of the applicant on a certain 
city street presented an unreasonable hazard of accidents by reason 
of unauthorized impaired side clearances and ordered that said 
track should not be used for operation of engines or cars until stand- 
ard clearance should be established. 

P.U.R.1928B. 
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The Tlinois Commission in Papineau v. Chicago & FE. I. R. Co. 
No. 17429, Oct. 11, 1927, approved the complaint of a village agai 


hazardous character of two grade crossings of the railroad com- 


anv within its limits and ordered the installation of an electric 


lashing safety device with a bell at the most used crossing and a 
warning bell at the other which, evidence showed, was used about 


| ] ! Gg 
Naif as much as the first 
, 


In Re Pennsylvania R. Co. No. 17923, Jan. 11, 1928, the Illinois 


Commerce Commission was of the opinion that certain interlocking 
protection afforded at an intersection of the petitioners’ railroads at 

ade could be discontinued without sacrificing the ordinary ele- 
ments of safety for which interlocking protection is usually installed 


it 


at such crossings, provided that all of the petitioners’ trains were 
brought to a full stop before passing over the crossing, in view of 
the fact that the crossing had a high degree of visibility in all diree- 
tions. 


Tpon a showing that the expense of installing a signal at a grade 


rossing previously ordered by the Michigan Commission in Re May- 
bee, No. 7077-377, Dec. 14, 1927, on a 50-50 expense basis between 
the railroad and the county was greater than the contemplation bj 
the county officials, the latter objected to the installation of the same 
ind stated that rather than pay the amount necessary they would 
withdraw their complaint as to the hazardous condition of the cro 
ng. The work was accordingly ordered stopped and the complaint 
withdrawn. 

The Michigan Commission, in Re Sturgis, No. 7077-209, Nov. 
29, 1927, thought that two train movements a day over a grade cross- 
ing during which the train crews guarded the wav in advance was 
it sufficient to warrant the maintenance of a watchman, and the 
carrier was allowed to discontinue the same provided trains were 
brought to a full stop and the crossings guarded by train crews on 
each movement. 


b. Particuiar type of protection. 


The standard banner for wig-wag warning signals at railroad 
ssings should be painted red rather than black and write. Le 


Standards for Protection of Crossings of Highways (Cal.) Decision 


No. 17866, Case No. 2922, Jan. 12, 1927. 

The Commission allowed railroad trains to proceed across a cross- 
ing of two railroads in the city of Indianapolis at the speed of 15 
miles an hour upon the installation by the railroads of certain ap- 
proved automatic safety devices, including interlocking signals. Re 
Pennsylvania R. Co. (Ind.) No. 8992, Aug. 19, 1927. 

In Re Lawton, No. 2641, Oct. 26, 1927, the Michigan Commis- 
P.U.R.1928B. 
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sion believed that the operation of safety gates for twenty-four hours 
at a grade crossing as sought by the plaintiff was not as efficient and 
conducive to safety as a track cireuit flashing signal. The Commis- 
sion accordingly ordered the installation of the same, stating: “On 
account of crossing alarm bells having generally proven inadequate 
protection at highway crossings of railroads since the advent of the 
closed automobile, the Commission has concluded that for the greater 
protection of traffic on Furnace street, that it is necessary that track 
cireuit flash light signals be maintained at this crossing to warn 
traffic of the approach of main line trains instead of the crossing 
alarm bell now maintained.” 

The installation of flash light signals in lieu of gates and watch- 
men at railroad crossings was authorized for a trial period of thir- 
teen months. Re Missouri P. R. Co. (Mo.) Case No. 5087, June 27, 


1927. 


PENNSYLVANIA PUBLIC SERVICE COMMISSION, 


SCRANTON TAXICAB COMPANY et al 
9 


MICHAEL J. FLANAGAN, 


[Complaint Docket No. 7415.] 


PUBLIC SERVICE COMMISSION 
» 


MICHAEL J. FLANAGAN, 
[Complaint Docket No. 7424.] 


Certificates of convenience and necessity — Operation in good faith 
prior to regulation — Seizure by replevin. 

The seizure and sale of motor bus equipment by a sheriff and 
resumption of service by the purchasers thereof under authority of the 
Commission, was held to cause a break in the continuity of service 
originating prior to regulation by the first operator: and operations 
commenced by him three months later without permission of the Com 


mission Were declared unlawful. 


[January 16, 1928.] 
P.U.R.1928B, 
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CompLainr against alleged illegal operation by a taxicab op- 


erator; operator ordered to cease, 


By the Commission: It being conceded by the respondent, 

Michael J. Flanagan, that he is operating as a common carrier 
of passengers in call and demand service in Seranton without 
a certificate of publie convenience from this Commission up- 
proving such operation, the issue raised by the above complaint 
and the investigation of the Publie Service Commission on its 
own motion, relate simply to the question whether or not he was 
engaged in such business on January 1, 1914, the effective date 
of the Publie Service Company law, and continuously since 
that time. 
Ktespondent testified that he began operation by motor vehicles 
in 1912, with one taxicab, and that from 1915 or 1916, his busi- 
ness Was known as the Laurel Line Taxicab Company, oper 
ating from the Laurel Line Station in Seranton. In 1920 or 
1v21 the five or six cabs used by him in this business were 
seized by the sheriff under a writ of replevin and sold. Re 
pondent’s own testimony as to the exact date of this seizure is 
somewhat contradictory, but from the entire record it appears 
to have been either in October, 1920, or Mareh, 1921. The 
record shows that the buyers of the cabs at the sale continued 
in business as the Laurel Line Taxicab Company, operating 
from its old location at the Laurel Line station. 

Subsequent to the seizure of his cabs, respondent secured an- 
‘other cab and began business anew. His testimony as to the 
period which elapsed before his return to active operation is 
not consistent with that of his own witnesses and is contradict- 
ed by the complainants. The Commission finds that‘a period 
of at least three months intervened before respondent began to 
yperate in his new business. Since the seizure, the name under 
which Flanagan had operated, as well as the stand maintained 
by him, has been carried on by the purchasers of his facilities 
at that time, and since then Flanagan has operated and adver- 
tised his business, again grown to require six cabs, under his 
own name and at an entirely different location. 

P.U.R.1928B. 





XUM 





XUM 


SCRANTON TAXICAB CO. v. FLANAGAN. 859 


To enable respondent to sustain his position that he is not re 
quired to obtain a certificate of public convenience from this 
Commission before engaging in publie service, it is necessary 
that it appear that he has continuously, singe the effective date 
of the Public Service Company Law, carried on the service in 
which he was then engaged. It appears, however, on the con- 
trary, that about 1921 respondent’s business as the Laurel Line 
Taxicab Company ceased to exist and was taken up by a new 
organization, incorporated and approved by this Commission to 
earry on respondent’s former service, and that after an inter- 
val, the exact length of which is in dispute, respondent began 
a new business, at a new stand and under a different name, en- 
tirely independent of the former business in which he had been 
engaged from 1914 to that time. Respondent is clearly not en- 
gaged in the same business in which he was engaged before 
1921, or rendering the same service to the publie. 

In the light of these facts the Commission finds that the re 
spondent was not engaged in his present business upon the etfec- 
tive date of the Publie Service Company Law, or continuously 
since that time. There being no denial that respondent is now 
operating as a common carrier of passengers by motor vehicle, 
in eall and demand service, an order will issue requiring re 
spondent to cease and desist such operation unless and until he 
shall have obtained a certiticate from this Commission in ap- 


proval thereot. 





RHODE ISLAND PUBLIC UTILITIES COMMISSION, 


RE INTER-CITY COACH COMPANY, INCORPORATED. 
[No. 766, Order No. 1204.] 


Interstate commerce — Commission jurisdiction over motor busses. 
1. The Commission has no power to interfere with the motor bus 
operations of an applicant for a certificate of convenience and neces 
sity confined to the transportation of passengers between terminals in 
different states, p. 862. 
P.U.R.1928B. 
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Interstate commerce — Presumption in favor of strictly interstate 
operation. 


9 


2. It is the duty of the Commission to assume that an applic 





for a certificate of convenience and necessity for an interstate route 


intends to confine itself to engaging interstate commerce. p. 863. 


Interstate commerce — Protection of state commerce — Busses, 

3. Granting an application for a certificate of convenience and ne 
cessity for a proposed interstate bus route with certain specific condi- 
tions deemed necessary to protect legitimate intrastate commerce from 
invasion does not create an undue burden on interstate commerce, p. 


563. 


[Nove mber 12, 1927 .] 


Aprriication of motor utilitv for certifieate of convenience 
and necessity; granted with restrictions. 

Appearances: Roy C. Farnum, for the applicant; Eugene J. 
Phillips, for The New York, New Haven & Hartford Railroad 
Company and the New England Transportation Company; 
Alonzo Rt. Williams, for the United Electric Railways Com- 


panv. 


By the Commission: This is an application of Inter-City 
Coach Company, Inc., for a certiticate to operate tive or mor 
jitneys between the city of Providence, Rhode Island, and the 
city of Attleboro, Massachusetts, over a route described in the 


application as amended, as follows, viz.: “Beginning at the bus 
stand on Francis street (Providence), thenee along Francis 


street to Stillman to Gaspee to Smith to Charles to Randall to 


North Main to Pawtucket city line thence along North Main 
street to West avenue to Main street to Dexter to Railroad ave 
nue to Exehange street to Broadway to State line. Return over 
same route in Rhode Island, as far as Charles street in Provi 
lenee, thence to Norih Main street to Steeple street to Canal 
street to Post Oftice square to Exchange place to Terminal on 
Francis street. Proposed route in Massachusetts: Peginning 
at the State line at Washington street, thence along Washing- 
ton to Mendon road, thence alone Mendon road to Robinson 
avenue, thence along Robinson avenue to Highland avenue; 
thence along Highland avenue to Newport avenue, thence alon 


eS 
P.U.R.1928B, 
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Newport avenue to South avenue, thence along South avenue to 
County, thence along County to Bus terminal, Attleboro. Re- 
turning over same unless business is better on some other street.” 

The applicant is the holder of Certificate No. I-190, previ 
ously issued on April 27, 1927 to Arthur E. Farnum, Senior, 
father of Roy C. Farnum, and by him transferred to the appli- 
cant on May 24, 1927, covering interstate operation between 
Woonsocket, Rhode Island and Attleboro, Massachusetts via South 
Attleboro. From the intersection of Robinson street and High 
land avenue the route into Attleboro coincides with the route 
proposed by the present applicant. 

The applicant on May 25, 1927, filed an application (No. 738) 
for operation between Providence and Attleboro, similar to the 
present application, except that the route traversed Washing- 
ton street to Newport avenue instead of Washington street, Men- 
don road, Robinson street and Highland avenue to Newport 


. 


avenue,*in what is known as South Attleboro, Massachusetts. 
It appearing from the testimony that applicant intended to en- 
gage in through operation between Providence and Woonsocket, 
via South Attleboro, without going to the city of Attleboro, the 
application was denied by the Commission under date of June 
S, 1927, in Re Inter-City Coach Co. No, 758, P.U.R.1927K, 
421. 

Thereupon the applicant filed a suit in equity in the District 
Court of the United States for the District of Rhode Island, 
seeking to enjoin the Commission and other state authorities 
from any interference with his proposed operatiun. 

The case was heard on June 21, 1927, before three judges 
(Anderson, Cireuit Judge, and Morton and Lowell, District 
Judges) and, in an opinion by Morton, Judge, preliminary in- 
junction was denied. Upon rehearing, the same Court, under 
date of October 4, 1927, denied the issuance of an injunction 
and dismissed the bill, “but without prejudice to the plaintiff's 
right to apply to the Rhode Island authorities for permits ap- 
plicable to its proposed route, and to his right to bring another 
suit if such permit shall be refused.” 

(Inter-City Coach Co. v. Atwood, 21 F. (2d) 83.) 

P.U.R.192SB. 








862 RHODE ISLAND PUBLIC UTILITIES COM. 


Applicant filed his present application October 11, 1927, and 


TOQV7 
‘ 


the same was heard on November 2, 192 

The fact is undisputed that there is a legitimate movement 
of passengers in interstate conimerce between Providence and 
Pawtucket, Rhode Island and Attleboro, Massachusetts, whether 
such trattie proceeds over Washingt: n street to Newport avenue 


ind thence on to the eitv of Attleboro, or whether it is routed 


to the same destination over Washington street, Mendon road, 
Robinson street, Highland avenue and thence over Newport ave- 
nue to Atticboro, as defined in the route of the applicant. 

1| The Commission has no pewer or desire to interfere with 
the applicant in an operation confined to the transportation of 


passcngers between Providence and Rhode Island points, and 
Attleboro and Massachusetts pon ts. Certiticates have already 
heen granted to five applicants, who are now engaged in the op- 
eration of a large number of busses between these points. Nor 
has the Commission any desire to interfere with the interchange 
of passengers at the corner of Highland avenue and Robinson 
street between the Providence-Attieboro busses and the Woon- 
socket \ttleboro busses of the applicant, provided that the ap- 
plicant does not interfere improperly with the intrastate busi- 


ss between the cities of Providence and Woonsecket bv ad 


vertisement and solicitation of patronage in such a manner as to 


indicate that applicant is engaged primarily in the operation 
of through busses between said cities, and that the operation to 
Attleboro is a mere incident to such primary purpose. 
Applicant takes the position that the Commission has no right 
or power to concern itself with its route outside of the state of 
Rhode Island, and that it may adjust or readjust such route 
outside of the state to suit its own purposes or ends, regardless 
of the effect thereof upon the intrastate commerce of Rhode 


Island. 


There can be little doubt as to what the applicant desires to 
do. This is indicatéd by the testimony of Roy C. Farnum at 
this and previous hearings. It is desired to secure bus traffic 
between Providence and Woonsocket, Rhede Island, under the 
guise and protection of interstate commerce. 


U.R.1928B. 
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In the decision denying the former application the Commis- 
sion set forth the entire length of the route therein applied for 
as 21.76 miles, 5.30 miles of which was in Massachusetts and 
18.46 miles in Rhode Island, and showed that by making use 
of Robinson street and Mendon road, the total distanee could be 
shortened by one mile to 20.76 miles and the portion in Massa- 
chusetts reduced to 2.30 miles, whereupon the applicant adopt- 
ed the shorter route in its testimony before the District Court, 
and now adopts the same route for the purposes of this appli- 
cation. 

[2, 3] In the light of the principles established by the opin- 
ion of the District Court, we believe it our duty to assume that 
the applicant intends to confine itself to engaging in interstate 
commerce as defined in said opinion, but we also believe that it 
will constitute no undue burden on interstate commerce, if we 
grant the application with certain specific conditions, which 
we deem necessary to reasonable protection against’ invasion of 
the legitimate intrastate commerce of this state. 

After hearing the said application, the introduction of tes- 
timony and arguments of counsel, and for the reasons hereto- 
fore set forth, it is 

Ordered that the application of Inter-City Coach Company, 
Ine., for a certificate of the Commission authorizing the opera- 
tion of jitneys over the following route between Providence, 
Rhode Island, and Attleboro, Massachusetts : 

“Beginning at the bus stand on Francis street; thence along 
Francis street to Stillman to Gaspee to Smith to Charles to Ran- 

lall to North Main to Pawtucket city line; thence along North 
Main street to West avenue to Main street to Dexter to Rail- 
road avenue to Exchange street to Broadway to State line. Re- 
turn over same route in Rhode Island as far as Charles street 
in Providence; thence to North Main street to Steeple street to 
Canal street to Post Office square to Exchange place to termi- 
nal on Francis street. 

“Proposed route in Massachusetts: Beginning at the State line 
at Washington street; thence along Washington to Mendon road; 
thence along Mendon road to Robinson avenue; thence along 
P.U.R.1928B. 
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Robinson avenue to Highland avenue; thence along High] 


and 
avenue to Newport avenue; thence along Newport avenue to 
South avenue; thence along South avenue to County; thence 
along County to Bus terminal, Attleboro. Returning over same 
route ;”? be and the same is hereby granted. 

This certificate is issued upon the express conditions: 

1. That any and all busses operated by the petitioner by vir- 
tne thereof shall operate only on through trips and over the 
route designated therein between the terminus designated in the 
city of Providenee, Rhode Island and the city of Attleboro, 
Massachusetts. 

2. That no busses shall be operated by the petitioner, wheth- 
er under this certificate or under Certificate No. I-190 pre 
viously issued to the petitioner for operation between Woon- 
socket, Rhode Island and Attleboro, Massachusetts, as throveh 
busses between Providence, Rhode Island and Woonsocket, 
Rhode Island. 

3. That the petitioner shall refrain from any and all adver- 
tisement or solicitation by itself or its agents, whether at its 
terminals in, Providence or Woonsocket, Rhode Island, or else- 
where, which would indicate that the petitioner offers to trans 
port passengers between the cities of Providence and Woonsock- 
et, Rhode Island, excepting, however, advertisement or solicita- 
tion in substantially the following form, “Providence to Attle- 
boro, (if by advertisement, in large letters), connecting for 
Weonsocket at South Attleboro (if by advertisement, in small- 
er letters), and “Woonsocket to Attleboro (if by advertisement, 
in large letters), connecting for Providence at South Attleboro,” 
(if by advertisement, in smaller letters). 

4. That said certificate shall become subject to revocation up- 
on violation of any of the above conditions. 

P.U.R.1928B, : 





XUM 





XUM 


INDEX. 


ABANDONMENT OF SERVICE. 

Question whether a Commission has been given power by legislature to 
grant utility the right to cease operations altogether as not de- 
cided in proceeding where the utility has voluntarily invoked juris- 
diction of Commission by filing petition for abandonment, see Com- 
MISSIONS, 9. 

Compulsory operation of street railway system at a loss as unconstitu- 
tional, see CONSTITUTIONAL Law, 7. 

Commission jurisdiction over abandonment of station agency, see SERv- 
ICE, 9. 

Right of Commission to permit withdrawal of street railway company 
property from use of public as accompanied by authority to fix 
reasonable terms, see SERVICE, 8. 

Abandonment and discontinuance of service generally, see SERVICE, 

20-33. 


ACCESSORIES. 


Accessories and service connections, see SERVICE, 34-37. 


ACCOUNTING. 
Expenditures for labor and other expenses in drilling new gas wells 
as chargeable to gas well construction instead of to operating ex- 
penses, see RETURN, 34. 
Engineer’s estimate of probable costs as not outweighing costs set up 
on books of utility, see VALUATION, 9. 


1. One of the rights incident to private ownership is the keeping of 
accounts, not solely for the purpose of establishing a basis for fixing rates, 
but for such other matters as appertain to the ordinary business of a utility 
corporation. Passaic Consol. Water Co. v. Publie Utility Comrs. (N. J. 
Sup. Ct.) 242. 

2. The Board of Public Utilities under a law (§ 17, P. L. 1911, p. 378) 
providing that it shall have power to require every utility to keep intelligible 
accounts, has no authority to order the revision of the books of a company 
as to its capital account or to forbid it from setting up any other or dif- 
ferent basis of fixed capital than that approved by the Board. Passaic 
Consol. Water Co. v. Public Utility Comrs. (N. J. Sup. Ct.) 242. 


ACCRUED DEPRECIATION. 
Determination of accrued depreciation, see DEPRECIATION, 8-10. 
Adjustment of annual depreciation allowance because of change in esti- 
mate of accrued depreciation, see DEPRECIATION, 3. 
Deduction of accrued depreciation in valuation, see VALUATION, 14-21. 
P.U.R.1928B. 55 865 
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ADMINISTRATION, 


lreatment of overheads in valuation, see VALUATION, 24-35. 


ADMISSIONS. 
Commission as not limited in its prerogative to regulate rates by ad- 
mission of any Witness, see COMMISSIONS, 1. 


ADVERTISING. 


iffect of advertising and correspondence on status of carrier as public 
or private, see PUBLIC UTILITIES, 


Expenditures made 2 


ecessary by accomplishing results authorized by 
charter as proper basis for issue of capital securities, see SECURITY 
Issues, 13, 14. 


AEROPLANES. 
See AVIATION, 


AIRPORTS. 


Requirements of landing fields for aviation service, see AVIATION, 3. 


ALLOCATION. 
Allocation of customer costs in determining gas rate structure, see 
RATES, 26, 27. 
Necessity of valuation even though company is willing to forego re- 
turn so as to fix rates on theory that various items of expense 
should be allocated to respective classes, see RETURN, 9. 


AMBIGUITY. 
Construction of rate contract which is ambigious with respect to pay- 


ment of taxes and reimbursement by city, see Conrracts, 2-6. 


AMORTIZATION. 
Of rate case expense, see RETURN, 20, 22, 24. 
Of bond discount to provide for electrification of railway where differ- 


ence is to be amortized and could be absorbed by savings, see SE- 
curity Issues, 15. 
Amounts which would properly be deducted from book investment of 
natural gas company for retirement as not deducted where invest- 
ment should be amortized, see VALUATION, 37. 


ANNUAL DEPRECIATION. 
See DEPRECIATION. 


APPEAL AND REVIEW. 


1. Courts reviewing orders and decisions of the Commission as to rea- 


sonableness of its conclusions will examine the facts upon which the order 
s based, and, if there is substantial evidence to support it, the order will be 
sustained. Chicago & N. W. R. Co. v. 
Sup. Ct.) 153. 


P.U.R.1928B. 


Illinois Commerce Commission (Ill. 








XUM 








INDEX, 8U7 


APPEAL AND REVIEW—continued. 

2. The rule that the court will not hear evidence to review findings of 
fact made by the Publie Utilities Department does not forbid the presenta- 
tion of evidence to establish a petitioner’s right of review where there has 
been no finding of fact material to it. New England Teleph. & Teleg. Co. 
v. Department of Public Utilities (Mass. Sup. Jud. Ct.) 396. 

3. The court on review is not bound by the decision of the Commission 
that evidence is immaterial and can give it due weight where there is noth- 
ing to suggest that fuller or more convincing evidence than was introduced 
before the Commission is sought to be presented to the court. New England 
Teleph. & Teleg. Co. vy. Department of Public Utilities (Mass. Sup. Jud. Ct.) 
396. 

4. A contention by a telephone utility, in moving to have an order 

granting a certificate to a rival company to operate a city exchange set 
aside, that it was not advised when application had been filed by a second 
company and that it had no notice of hearing, was overruled where it was 
not explained why the first company should have remained uninformed as 
to unsatisfactory service conditions in the territory that had resulted in 
the granting of a franchise to the second company, concerning which the 
first company had been notified in ample time to contest the same. Re 
Missouri City Teleph. Co. (Mo.) 810. 
5. A suggestion in a brief filed for an industry appealing a judgment 
dismissing its suit against a railroad for expense of side track maintenance 
that the carrier is liable for the amount expended for such repairs by rea- 
son of orders of the Director General of Railroads, issued during Federal 
control, was held not properly before the court in the absence of any plead- 
ing of evidence in support of the contention on the record. Mills v. Norfolk- 
Southern R. Co. (N. C. Sup. Ct.) 373. 

6. An appeal from an order of the Corporation Commission, wherein 
was denied an application for the creation of a special zone for the city of 
Tulsa on account of favorable geographical location, as applied to the source 
of natural gas used to supply numerous cities and towns, the order of the 
Commission is prima facie reasonable, just, and correct by reason of § 22. 
art. 9 of the Constitution, and the burden is upon the appellant to overcome 
that presumption. Tulsa Tribune Co. v. Oklahoma Nat. Gas Co. (Okla. Sup. 
Ct.) 376. 

7. Findings of a trial court not questioned upon the argument of the 
case, nor challenged as being unsupported by evidence by any assignment 
of error, cannot be properly so questioned or challenged for the first time 
upon appeal although the court may, in view of the importance of the ques- 
tion, consider and decide it as if properly raised and presented. Pabst Corp. 
v. Milwaukee (Wis. Sup. Ct.) 503. 


APPLICANTS. 
Choice of applicants for certificates, see CERTIFICATES OF CONVENIENCE 


AND NECESSITY, 24. 


APPLICATION. 
Acceptance of service application as creating implied contract to serve, 


see SERVICE, 42. 
P.U.R.1928B. 
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APPORTIONMENT. 
Of cost of crossings, see CROSSINGS. 
Of customer costs in determining gas rate structure, see RATES, 26, 27. 
1. A schedule of compensation for facilities furnished and services ren- 
dered in originating and terminating toll business should be based upon a 


commission per “sent-paid” and “received-collect 


‘ 


message instead of the 
uniform terminal fees, with a maximum of 5 cents for each message for 
incoming and outgoing toll messages, as provided by statute subject to 
change by the Commission. Re Northwestern Bell Teleph. Co. (S. D.) 219. 

2. The apportionment applied to the transmission system of a natural 
gas company having property in two states should be applied to the line 


loss. Re Cumberland & A. Gas Co. (W. Va.) 20. 


APPRECIATION. 
Valuation of equipment without deduction for depreciation where ap- 


preciation will equal physical depreciation, see VALUATION, 19. 


AUCTION. 


Upset price of street railway property fixed by court in receiver’s sas 


as of little importance in determining amount of securities t 
issued by new company, see SECURITY ISSUES, 2. 

Commission power to require competitive bidding at sale of utility 
bonds, see SECURITY ISSUEs, 11. 

Sale price at receiver’s sale as not neesesarily indicative of value of 
property, see VALUATION, 12. 

AUTOMOBILES. 

Certificates for operation generally, see CERTIFICATES OF CONVENIENCE 
AND NECESSITY. 

Restriction of joint trade name in the absence of partnership, see CER- 
TIFICATES OF CONVENIENCE AND NECESSITY, 25. 

Sulflicieney of citation to show cause why a penalty should not be levied 
for illegal operation, see CERTIFICATES OF CONVENIENCE AND NECES- 
SITY, 26. 

Jurisdiction of Commission to enforce penalty for illegal bus operation, 
see COMMISSIONS, 2. 

Commission as not attempting to assume powers that have been re- 
served to municipalities with respect to motor bus regulation, see 
COMMISSIONS, 3. 

Refusal to enjoin operation of motor bus utility unauthorized by Com- 
mission or other governmental authority in suit filed by compet- 
ing railroad unless irreparable loss is shown, see INJUNCTION, 2, 3. 

Motor carrier service in interstate commerce, see INTERSTATE CoM- 
MERCE. 

Competition between transportation companies, see MONOPOLY AND Com- 
PETITION. 

Motor carriers as public utilities, see PuBLic UTILITIES. 

Lack of Commission jurisdiction over freight and express rates of motor 
carriers, see RATEs, 8. 

P.U.R.1928B. 
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AUTOMOBILES—continued. 

Rates established and actually applied to traflic prior to regulation by 
Commission as prima facie reasonable, although presumption not 
to prevail in the absence of other testimony, see RATES, 16. 

Deduction to represent year’s deficit of a bus line which a street rail- 
way company has agreed to reimburse, see RETURN, 26. 

Indemnity for liability under conditional sales contract, see SECURITY 
ISSUES, 5. 


Automobile service, see SERVICE, 38, 39. 


1. The ordinary public liability form of insurance policy assuring the 
payment of damages to persons was temporarily permitted to be filed as 
satisfying the demands of a statute (§ 194.14) requiring auto transporta- 
tion companies engaged in the carriage of freight to file insurance, in the 
ibsence of any express determination of the character of policy intended 


1 


by the law. Re Auto Transp. Co. (Wis.) 439. 


AVIATION. 

1. Certain general rules of regulation of aircraft rather than a com- 
piete set of iules and regulations were adopted by the Commission in view 
of its experience with the administration of transportation service in gen- 
eral. Re Gettysburg Flying Service (Pa.) 287. 

2. Commercial aviation to be profitable and popular must be safe, con- 
venient, comfortable, reliable, and not too expensive. Re Gettysburg Flying 
Service (Pa.) 287. 


3. Landing fields, whether publicly or privately owned, must be more 


than mere open spaces where planes may alight, and should have conven- 
iences similar to those provided at railroad stations. Re Gettysburg Flying 
Service (Pa.) 287. 

4. The Commission temporarily adopted as its standard of equipment 
and qualification of pilots the standards prescribed by the Federal Govern- 
ment and the State Aeronautics Commission. Re Gettysburg Flying Serv- 


ice (Pa.) 287. 


BAD DEBTS. 


Reserve for uncollectible accounts of natural gas company as not charge- 
able to operating expense when each consumer is required to make 
de posit, see RETURN, 31. 
BASIS. 


Of return, see RETURN, 3. 


BIDDING. 
Commission power to require competitive bidding at sale of utility 
bonds, see Security Issves, 11. 


BILLING. 


Factors considered in allowing for working capital, see VALUATION, 


or 
to 
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BOATS. 

State rate regulation as not depriving lumber operator of property 
rights in violation of 14th Amendment of Constitution, see Con- 

STITUTIONAL LAw, 8. 

Elements of unlawful discrimination in rates, see DISCRIMINATION, 1, 2. 

Tariff filed by association of owners of towboats as indicating status of 
common earriers, see PusLic Uritities, 11. 

Limitation on liability for towing service as not depriving towboats of 
public utility status, see PusLic UTiLitigs, 12, 


Boat rates generally, see Rates, 24. 


BOND DISCOUNT. 
Capitalization of, see Secur1TyY ISSUEs, 7. 
Treatment of, in valuation, see VALUATION, 23. 


BONDS. 
See also Security ISSUES. 
Service requirements on condition that owners file bond to indemnify 


sewage company against loss from arrearages, see PAYMENT, 9. 


BOOK COST. 
Book cost or original investment as the basis for computing deprecia- 
tion, see DEPRECIATION, 1. 
Modification of Commission rate order based on book value in order to 


confoym with law, see VALUATION, 4. 





Engineer’s estimate of probable costs as not outweighing costs set up 
on books of utility, see VALUATION, 9. 

Amounts which would properly be deducted from book investment of 
natural gas company for retirement as not deducted where invest- 


ment should be amortized, see VALUATION, 37. 


BOOKS. 
Utility records generally, see ACCOUNTING. 


BOYLE’S LAW. 
Application of Boyle’s Law in valuing gas leaseholds, see VALUATION, 


76. 


BRIDGES. 
Commission as having no jurisdiction to entertain petition for regula- 
tion of rates over toll bridge which is not proven to have beer | 


taken over as part of state highway system, see Rates, 4. 


BRIEF. 
Suggestion in brief filed for industry appealing judgment dismissing 
suit against railroad for expense of side track maintenance that 
carrier is liable for repair expense under orders of Director Gen- 
eral of Railroads as not properly before court, see APPEAL AND 
REVIEW. 5. 


P.U.R.19288 
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BROKERAGE. 

Proper and legitimate expenditures made necessary in accomplishing 
results authorized by charter as proper basis for issue of capital 
securities, see SECURITY IssuEs, 13, 14. 

Application of reproduction cost theory to land appraisal by compara- 
tive appraisals with addition of broker’s commission and adequate 
amount for other transfer costs, see VALUATION, 6. 

Brokerage as an item in valuation, see VALUATION, 23. 


BUILDINGS. 
Percentage allowance for depreciation of items of natural gas property, 
see DEPRECIATION, 11-15. 


BURDEN OF PROOF. 
3urden of proof and presumptions as to reasonableness of rates, see 
Rates, 17-20. 


BUSINESS. 
Rates of fare as not to be established to produce theoretical returns 
when their practical application is likely to restrict, see Rares, 

15. 


Factors considered in allowing for going value, see VALUATION, 65-74. 


CAPITALIZATION. 
As bearing relation to earnings as well as cost or value of property, 
see Security Issues, 1. 


CAPITAL STOCK TAX. 
Taxes as an operating expense, see RETURN, 27, 28. 


CAR BARNS. 

Disapproval of reorganization plan whereby real estate corporation will 
take over car-barn property yielding substantial net income in 
rentals and depriving system of its car barns, see CONSOLIDATION, 
MERGER, AND SALE, 11. 


CARRIERS. 
Motor carrier service in interstate commerce, see INTERSTATE COMMERCE. 


CERTIFICATES OF CONVENIENCE AND NECESSITY. 


I. In general, 1-3. 
II. Necessity for securing, 4-8. 
il. Local consent, 9, 10. 
Iv. Grounds for granting or refusing, 11-13. 
V. Evidence of necessity, 14, 15. 
VI. Operation in good faith prior to regulation, 16-23. 
VII. Choice of applicants, 24. 
VIII. Limitations and conditions, 25. 
IX. Penalty for illegal operation, 26, 27. 
P.U.R.1928B. 
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CERTIFICATES OF CONVENIENCE AND NECESSITY—continued, 
I. In general, 
Consideration of notice to telephone company on review of order granting 
tilicate to rival company, see APPEAL AND Review, 4. 


Requirement that utility obtain permit from Commission before enterin; 


y 


community not theretofore occupied by it as not unconstitutiunal, se 
CONSTITUTIONAL Law, 1. 
Grant of powers to Commission with respect to certificates of conven- 


ience and necessity before construction of plant as not unlawful in- 





vasion of rights of municipality under constitutional provision relat- 





ation of powers to subordinate bod see CONST 


ing to dele; PUTION AL 


Law, 2, 3 

Extent of Commission power to aid acquisition of private utility by city, 
see MUNICIPAL PLANTs, 1. 

; 


Filing of opposing application for certificate to operate motor busses over 


substantially same territory as that served by street railway as admis- 


sion of force of position taken by another applicant that street railway 
service is inadequate, see SERVICE, 15. 


Annotation on certificates of convenience and necessity, p. 674. 
ation on consent of other governmental bodies than Commission, 
Annotation on scope of certificate, p. 67S. 
Annotation on certificates for irregular operation, p. 679. 
Annotation on assignment and sale of certificate, p. 650. 
(Annotation,on procedure relating to certificate, p. 650. 
1. All water and electric corporations exercising or contemplating the 
exercise of any right or privilege under any franchise or permit relating 


to the development of hydroelectric energy within the state of Arizona with- 


out having obtained a certificate were ordered ferthwith to file with the 


for such certificates as provided by the Constitu- 


‘ 
t 


tion and the rules of the Commission. Re Electric and Water Corporations 








2. The failure of the Commission to deny a certi e because or 
llegal operation does not legalize an operation made unlawful by e. 
Re Pless and Davis (Cole.) 783. 

Full ance with the law of a state requi ing a to do 
interstate business does not carry with it the right to haui intrastate pas 
seneers on the exclus » interstate busses. Re Pickwick stages Svstem 

Mo.) 1 
Il. Necessity for securing. 
S INrra, 21 
J sdiction to safeguard public rights in regard to water powers, see WATER 


i 


4. An oceasional trip of a taxicab operator, usually operating within a 


rtain city. beyond the limits of such a city in order to deliver passengers, 
does not bring him within the provisions of an act placing the operation 
of motor carriage for hire between cities and towns within the regulatory 
jurisdiction of the Commission. State v. Haynes (Ark. Sup. Ct.) 650, 
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CERTIFICATES OF CONVENIENCE AND NECESSITY—continued. 
5. The operator of a sight-seeing bus in commencing his tour from a 
certain point and making a circuit of points of scenic interest without 


touching cities or towns, always terminating in the place of origin, does 





not thereby come within the provisions of an act (Acts of 1927, p. 257, § 1) 
providing for the regulation by the Railroad Commission of motor carriage 
between cities and towns. State v. Haynes (Ark. Sup. Ct.) 650. 

6. The operation of taxicabs from a hotel in a city to a golf course 
about three miles outside of the corporate limits thereof with no inter- 
vening cities or towns does not come within the provision of an act 
(Acts of 1927, p. 257, § 1) providing for the regulation by the Railroad 
Commission of motor carriage between cities and towns. State v. Haynes 
(Ark. Sup. Ct.) 650. 

7. The inauguration of vehicular transportation by a ferry com- 
pany previously authorized to carry passengers, within the provisions 
of an act (Stat. 1923, p. 836) exempting from the requirements of ob- 
taining a certificate, ferries operating in good faith prior to the Publie 
Utility Act (§ 50[d]), is not such a new service as would require an 
application for a certificate of convenience and necessity therefor. Golden 
Gate Ferry Co, v. Railroad Commission (Cal. Sup. Ct.) 463. 

8. A ferry utility, possessed of the right to operate vessels between 
given points, under an exemption of the Public Utilities Act, (§ 50 [d] 
amended by Stat. 1923, p. 836) allowing the operation of ferries in 
good faith prior to the effective date of the regulatory act without a 
certificate, may properly amend tariff schedules on file so as to cover 
commodities not theretofore transported. Golden Gate Ferry Co. v. Rail- 
road Commission (Cal. Sup. Ct.) 463. 

III, Local consent, 


> 


See also infra, 13. 
9. A franchise from a municipality in which an electric utility pro- 

poses to operate, is required as a condition precedent to receiving a cer- 

tilicate of convenience and necessity. Minor v. Erickson (N. D.) 832. 

10. A statute (§$ 194.11 subsee. 2) providing that no auto transpor- 
tation company shall operate within or through any municipality with- 
out Commission consent does not impose any condition precedent upon 
the issuance of a certificate by the Commission but only upon operation 
under such certificate. Re Auto Transp. Co. (Wis.) 439. 


IV. Grounds for granting or refusing. 

Annotation on reasons for granting or refusing certificate, p. 676. 

Annotation on character of applicant as affecting granting or re- 
fusing of certificate, p. 677. 

11. A certificate for the operation of a gas utility should not he denied 
on the ground that a private company in taking over a gas. system 
previously constructed and operated by a municipality has functioned 
without authority for an unavoidable interim between the change of man- 


agement and the subsequent formal grant of Commission permission, 
because of the indispensable public need for the continuity of service. Re 
Pacifie Gas & E. Co. (Cal.) 672. 

P.U.R.1928B. 
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CERTIFICATES OF CONVENIENCE AND NECESSITY—continued. 

12. A certificate was granted to an applicant admittedly operating 
without authority prior to hearing in view of the general ignorance ot 
motor carriers throughout the state concerning the law or the rules and 


regulations adopted by the Commission pursuant to the law governing 


their operations and in further view of the need of the public, the dura 
tion of actual operation, and the good faith of the operator. Re Pless 
ind Davis (Cole 783 

13. The Commission should not grant a license for the operation of 


motor vehicles for hire through a town against the express wishes of the 
; 


local authorities unless there are impelling circumstances that required such 


action. Re Hart (Mass.) 523. 


V. Evidence of necessity. 

Annotation on evidence of necessity, p. 677. 

14. Both necessity and convenience are required elements in an ap- 
plication for a certificate and the absence of either one is fatal. Re Billings- 
Sheridan Bus Line (Mont.) 816. 

\ certificate to operate a motor utility was refused where the 
only evidence of necessity was a petition signed by the inhabitants along 
the proposed route, which did not purport to state that present rail 
service Was inadequate, but only asserted that the new service would 
be more convenient. Re Billings-Sheridan Bus Line (Mont.) 816. 


lL. pe 


VI. Operation in good faith prior to regulation. 


Annotation on operation in good fai 





prior to regulation, p. 674. 


16. A ferry company operating more than one reute by virtue of an 





exemption in favor of utilities operati 


ig in good faith prior to the regu- 
latory act, may file tariffs for the transportation of vehicles on one of 
its routes, en which alone it had previously transported onl; 
or had regular filed tariffs for such service. 


al, sup. Ct. 165, 


passengers 
Golden Gate Ferry Co. v. 
Railroad Commission (( 


17. A provision of the act (Rev. Stat. 66-131) interpreted, : 


held that a utility that was doing husiness in the state when tle act was 


passed, and is proposing to enter a community not theretofore occupied 


must obtain from the Commission a permit to do so and may bi required 


» conform to reasonable regulations of the Commission in respect thereto. 
Kansas Gas & E. Co. v. Publie Service Commission (Kan. Sup. Ct. 





» 





18. An applicant for a certificate of conveni 





nee and necessity seeking 











the protection of a law (Act 292, Louisiana Laws of 1926) providing for 

automatic issuance of a certificate to applicants operat ng in good 

fa prior to the passage of the act has the burden of aflirmatively 

iblis « that his previous operations were of the same character, on 

evul schedule, and between th al termini as those contemplated by 
his application. Ex parte Dawson (La.) 181. 

19. A cert ite of convenience and necessity was awarded as a matter 

of right. in the absence of evidence overcoming the legal presumption of 

u * convenien and necessity, to two applicants who proved actual 

erati n good faith and the rendition of satisfactory and dependable 

d 
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CERTIFICATES OF CONVENIENCE AND NECESSITY—continued, 
service by motor vehicles prior to the effective date of the Motor Bus 
Regulation Act (1927, § 11). Re McCartney (Mo.) 525. 

20. Negotiations for the construction of a utility and the procure- 
ment of a franchise to operate the same prior to the effective date of a 
regulatory act were held not to be actual construction where there was 
no evidence of binding contracts made with reference to the construction 
prior to such date. Minor v. Erickson (N. D.) 832. 

21. A certificate must be obtained by a utility which has not actually 
operated its plant prior to the effective date of the regulatory act even 
though a valid franchise has been obtained from a municipality and the 
plant actually constructed prior to that date. (§ 1, Chap. 235, Laws 


of 1927.) Minor v. Erickson (N. D.) 832. 





22. ‘The seizure and sale of motor bus equipment by a sheriff and a 
resumption of service by the purchasers thereof under authority of the 


Comm 





ssion, was held to cause a break in the continuity of service originat- 
ing prior to regulation by the first operator; and operations commenced 
by him three months later without permission of the Commission were de- 
clared unlawful. Scranton Taxicab Co. y. Flanagan (Pa.) 857. 


23. It was believed that the intention of the legislature in seeking 
o prevent any unfairness incident to the establishment of motor trans- 
portation regulation by providing that operators lawfully functioning 


under a certificate on a set date should be entitled to authorization would 
be carried out by construing such laws with great liberality, and cer- 
tifeates were accordingly granted to applicants established and actually 





| on such a date, although through ignorance of the law they 
were in fact not formally authorized at that time. Re Auto Transp. 
Co. (Wis.) 439. 


VII. Choice of applicants. 
Annotation on preference between applicants, p. 677. 
t, The application of a motor utility operator already successful in 
other territory to substitute his service for that of an interurban railway 
company, proven to be inadequate, was preferred to the application of the 


railway company itself to substitute busses over its own lines. Re Jewett 


VII, Limitations and conditions. 
Annotation on conditions and restrictions, p. 678. 

25. Two applicants not having a partnership or corporate relation be- 
tween them for certificates of convenience and necessity, each owning a 
separate fleet of busses and operating over the same route under the joint 
name of “Albatross Coach Line” in accordance with a private agreement 
were granted certificates with the restriction that in the absence of a part- 
nership the practice of using a joint name should be discontinued as mis- 
leading to the public and the coaches so painted to distinguish the separate 
operators. Re McCartney (Mo.) 8 










). 


1X. Penalty for illegal operation. 
Jurisdiction of Commission to enforce penalty for illegal bus operation, 
see COMMISSIONS, 2. 


P.U.R.1928R, 
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CERTIFICATES OF CONVENIENCE AND NECESSITY—continued. 


26. A citation of the Commission ordering an automobile 








carrier to appear and show cause why the penalty should net be levied 
upon him for illegal operation was held sufficient, notwithstanding a 
contention that, because of its penal character it was required to allege 
the “1 information regarding the nature and cause of the accusation 
or the facts surrounding it. Public Service Commission y. Jolinson Motor 
Freight Lines (La.) 175. 

27. Evidence having established that a motor freight carrier was illegally 


operating without a certificate of convenience and necessity, the Attorney 
General of the state of Louisiana was requested to bring suit for the 
collection of a penalty of one hundred dollars imposed upon the carrier 
by the Commission for such violation of the law (Act 292, Laws of Loui- 
siana, 1926). Public Service Commission vy. Johnson Motor Freight Lines 


(La.) 175. 


CHARTERS. 

Burden of taxes resulting from utility continuing under its own 
charter independent of subsequent constitutions as not charge- 
able to ratepayers, see RETURN, 23. 

Proper and legitimate expenditures made necessary in accomplishing 
results authorized by charter as proper basis for issue of capital 
securities, see Security Issues, 13, 14. 

Valuation of expansion construction necessitated by service beyond 
limits of utility charter, see VALUATION, 44. 


CHATTEL MORTGAGE. 
Indemnity for liability under conditional sales contract, see SEcuRITY 


ISSUES, 5. 


CITATION. 
Sufficiency of citation to show cause why a penalty should not be 
levied for illegal operation, see CERTIFICATES OF CONVENIENCE AND 
NECESSITY, 26. 


CLASSES. 
Necessity of valuation, even though company is willing to forego 
return so as to fix rates on theory that various items of expense 
should be allocated to respective classes, see RETURN, 9. 


COMFORT. 


Of commercial aviation, see AVIATION, 2, 


COMMISSIONS. 


I. In general, 1. 
II. Jurisdiction, powers, and duties, 2—14, 
a. In general, 2-9. 
b, Jurisdiction and powers over legal questions, 10. 
c. Power over managerial questions, 11—14. 
P.U.R.1928B 
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COMMISSIONS—continued. 

I. In general, 

Review of orders, see APPEAL AND REVIEW. 

Requirement that utility obtain permit from Commission before entering 
community not theretofcre occupied by it as not unconstitutional, see 
CONSTITUTIONAL Law, 1. 

Rules as to admissibility of evidence before Commission, see EVIDENCE, 2. 

eduction by consumer for overcharge which Board has not authorized to 
order refunded, see PAYMENT, 3. 

Rules of pleading and practice and technical rules of evidence observable 
by trial courts as not applying to hearings before Commission, see 


PROCEDURE, 1. 


1. Commission proceedings differ from court proceedings in that the 


state cannot be limited in its pre rogative to regulate rates by the admission 


of any Witness. Re Clarksburg Light & Heat Co. (W. Va.) 290. 
Il. Jurisdiction, powers, and duties, 


a. In general, 
Jurisdiction over keeping of accounis, see ACCOUNTING, %. 
When certificate from Commission is required, see CERTIFICATES OF CON- 
VENIENCE AND NECESSITY, 4-8. 
Jurisdiction, powers, and duties over consolidation, merger, and sale, see 
CONSOLIDATION, MERGER, AND SALE, 10. 
Commission jurisdiction with respect to crossings, see CROSSINGS, 3. 


Validity of Commission orders regarding proper installation of wiring 





when telephone company is engaged in interstate commerce, see IN- 
TERSTATE COMMERCE, 5-7. 

Extent of Commission power to aid acquisition of private utility by city, 
see MunicipaL PLANTs, 1. 

Commission duty to regulate practices, rates, and charges of municipally 
owned utilities, see MUNICIPAL PLANTs, 2. 

What constitutes a publie utility within the jurisdiction of the Commis- 
sion, see PusLic UTILITIEs. 

Jurisdiction, powers, and duties with respect to rates, see RaTEs, 4-10. 

Jurisdiction and powers of Commissions over reparation, see REPARATION, 


1 ») 


. & 

Powers over return, see RETURN, 2. 

Jurisdiction, powers, and duties of Commissions, with respect to security 
issues, see Security Issues, 8-12. 


Jurisdiction and powers over service, see SERVICE, 2-8. 





Jurisdiction to safeguard public in regard to water powers, see 


WatTeER Powers, 1-3. 

Discussion of the policy of the legislature, recognizing the necessity 
for uniform regulation of public utilities, to broaden the Railroad Com- 
mission’s power to meet these conditions, p. 841. 

2. The Louisiana Public Service Commission has jurisdiction under 
an act (292 Laws of 1926) and the State Constitution (§ 4, Article VI) 
to order an individual accused of operating as a public motor utility 
P.U.R.1928B 








INDEX. 


COMMISSION S—continued. 
mut a certififieate to appear and show cause why the penalty sh yuld 
not he imposed upon it. Public Service Commission v. Johnson Motor 
Freight Lines (La.) 175. 

3. The Commission does not attempt to assume the powers that 
have been reserved by the state to the various municipalities with respect 
to the regulation of motor earriers. Re Piekwick Stages System (Mo.) 1. 
t. The Commission is an administrative agency assigned to the execu- 
by the law of its ovigin. Lee’s 


tive department and its powers are defined 
Summit v. Independence Waterworks Co. (Mo.) 195. 

5. The question of whether a Commission has been given power hy the 
legislature to grant a publie utility the right to cease operations alto- 
gether will not be decided in a proceeding where the utility has volun- 
tarily invoked the jurisdiction of the Commission by filing 


Helena Electric R. Co. (Mont.) 601. 


a petition for 
abandonment. Re 

6. A decision by the Public Service Commissicn of a sis 
compelling a street railway company upon the discontinuance of its entire 
system to leave the surface of the streets in a condition similar to the 
remainder of the highway under a statute in that state expressly con- 
trolling such abandonment will not apply to the same situation in a 


jurisdiction having no such statute. Re Helena Electric R. Co. ( Mont.) 


601 
7. The presumption is that the power given to bodies for the regulation 
of utility companies does not extend beyond the express terms of the 





statutory grant. Passaic Consol. Water Co. v. Public Utility Comrs. 
(N. J. Sup. Ct.) 242. 

8. A street railway system composed of eight consolidated companies, 
seven of which had been granted franchises directly from the legislature 
prior to the enactment of the constitutional provision (Article 3, § 18) 
regarding the control of fares and the eighth of which had been re- 
stricted to a 5-cent fare in an original charter to operate horse and mule 
cars, Was held, as a unit, to be subject to the control of the Public 
Service Commission as to the regulation of fares on the theory that the 
electrification of the line and the magnitude of expense and innovation 
consent by all parties to a new contract 


incident thereto was in effect a 
v. Public 


in which a 5-cent fare restriction was not incorperated. Evens 
Service Commission (N. Y. Ct. App.) 247. 

9. The Commission is an administrative body charged with the carrying 
is bound by the authoritative inter- 


out of the provisions of the law, and 
pretations of the state and national supreme courts. 


Co. (Wis.) 454. 


Re Wisconsin Teleph. 


b. Jurisdiction and powers over legal questions. 

10. The Commission is not authorized to pass upon the validity of 
a private contract with a view of rendering a judgment specifically en- 
forcing the same. Lee’s Summit v. Independence Waterworks Co. (Mo.) 
193. 

ec. Power over managerial questions. 

Commission power to scrutinize extravagant expenditures in rate case, see 

RETURN, 2. 


P.U.R.1928B. 
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COMM ISS!ONS—continurd. 
11. The administrative function of railroads with regard to train 
of 


service, depots, stations, spurs, ete., is peculiarly within the discretion 


their managing boards and it was not the purpose of the legislature in 
a law (Act No. 149, Acts of 1907, amended by No. 333) providing for 
Commission approval of all such service arrangements to interfere with 
their directorate power to serve the interest of their stockholders so long 


} 


as, by so doing, they do not conflict with the duty which they owe the 


public in such matters. Kansas City S. R. Co. v. Railroad Commission 
(Ark. Sup. Ct.) 452. 

12. The substitution of the judgment of others for that of the tele- 
phone company in the determination of whether certain wires are suitable 
and are properly installed is an interference with the right of management, 
which goes beyond the reasonable limit of publie control. New England 
Teleph. & Teleg. Co. v. Department of Public Utilities (Mass. Sup. Jud. Ct.) 
396. 

13. The Commission has no jurisdiction over wages paid by public 
ye unreasonably high 


} 


utilities to employees except as such wages might 
and unduly burdensome upon the rate paying public; but a telephone 
company was urged to increase wages to an exceptionally efficient and 
popular operator where public sentiment insisted upon more adequate 
compensation. Re Lincoln Teleph. & Teleg. Co. (Neb.) 533. 

14. The right of utility regulation delegated to the Commission does 
not destroy the right of private Ownership, and all the incidents there- 
to except in so far as may be necessary to curtail them to exercise prop- 
erly the power of regulation, remain with the corporation. Passaic Consol. 
Water Co. v. Public Utility Comrs. (N. J. Sup. Ct.) 242. 


COMMON BATTERY SERVICE. 
Authorization of rates for common battery service, see RATES, 37. 
Probable necessity for reconstruction of telephone system from magneto 
to common battery, as affecting valuation, see VALUATION, 15. 


COMMUTATION RATES. 
Commutation rates of railroad, see Rates, 30. 


COMPARISONS. 
Comparison to test reasonableness of rates, see Rates, 11, 


COMPETITION. 
See MonopoLy AND COMPETITION, 


COMPLAINANT. 
Qualifications of complainant as immaterial if practice of utility 
brought before Commission is one having public interest, see 


SERVICE, 1. 


COMPRESSOR STATION. 
Percentage allowance for depreciation of items of natural gas property, 
see DEPRECIATION, 11-15. 
. P.U.R.1928B. 
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CONCLUSIVENESS OF FINDINGS. 


Conclusiveness of findings on appeal, see APPEAL AND ReEvIEw, 6. 


CONDITIONAL SALES. 
Indemnity for liability under conditional sales contract, see SECURITY 


| : = 
ISSLES. o&. 


CONNECTIONS. 


\ecessories and service connections, see SERVICE, 34-37. 


CONSERVATION. 
Schedule of step-up rates prescribed in order to conserve natural gas 
supply as not satisfactory where it is not possible for company 
29 


to conserve gas underlying property, see Rates, 


CONSOLIDATION, MERGER, AND SALE. 


I. In general, 1-9. 
II. Jurisdiction, powers, and duties of Commissions, 10, 
Ill. Metropolitan transit reorganization, 11—14. 


I. In general, 


Grant of certificate for operation of gas utility although a private com- 





pany in taking over a system previously constructed by a city has 


functioned without authority, see CERTIFICATES OF CONVENIENCE AND 
NECESSITY, 11. 


Seizure and sale of motor bus equipment by sheriff and resumption of 





service by the purchasers under authority of Commission as causing 


break it 


continuity of service originating prior to regulation, see 
CERTIFICATES OF CONVENIENCE AND NECESSITY, 22. 

Adjustments in fares or charges for transfers as not considered in applica- 
tion for approval of merger of street railway systems, see RATEs, 33. 

Profit on valuation not in excess of reproduction price as not unfair 
burden upon publie, see Rerurn, 5. 

Increased operating expenses following consolidation, see RETURN, 19. 

Upset price of street railway property fixed by court in receiver’s sale as 
of little importance in determining amount of securities to be issued 
by new company, see SECURITY ISSUES, 2. 

Provisions relating to mortgage bonds and other securities of company 
purchasing street railway at receiver’s sale, see SecuRITY ISSUES, 3. 
Fact that utility devotes property to public use by operating street rail- 

way system which it has purchased after expiration of franchise as 
not constituting irrevocable or absolute dedication of property to use 
of public, see SERVICE, 24. 
Ascertainment of value for consolidation or sale, see VALUATION, 11-13. 
Purchase of competitor’s right as not a part of rate base, see VALUATION, 


Annotation on consolidation, merger, and sale, p. 827. 
\nnotation on desirability of cénsolidation and merger, p. 828. 


P.U.R.1928B. 
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CONSOLIDATION, MERGER, AND SALE—continued. 
Annotation on objections to consolidation or merger, Pp- §29. 
Annotation on purchase price and terms of sale, p. 830. 
Annotation on conditions, p. 832, 
Discussion of the advantages accruing from merger of gas and electric 


} > 


utilities because of their dependence upon mutual relationship, p. 268. 

1. The advantage or disadvantage to the patrons of a community 
served by any merging company should be considered where it is pro- 
posed to merge several utility companies into a single consolidation. Re 
Connecticut Light & P. Co. (Conn. ) 


2. There should be economic advantages in a merger ¢ 





f electric 
companies, by the reduction of overhead and general operating expenses 
and the guarantee of uninterrupted and improved service by the inter- 
change of current where the size of the corporate property and the in- 
dustry merged is not such as to become unwieldy under unified manage- 
ment, or to lose a proper degree of contact with its patrons. Re Connecti- 
eut Light & P. Co. (Conn.) 263, 

3. Evidence as to the ownership of stock in a telephene utility is 
pertinent and material to the consideration of a petition for authority 
to purchase such stock by two other telephone companies. Re Northwestern 
Indiana Teleph. Co. (Ind.) 717. 

4. Property of a telephone utility proposed to be divided between 


‘ 


two neighboring companies must be divided along lines indicating that 


public interest has been considered rather than arbitrary separations 
dictated by the interest of stockholders if the transaction is to merit 
the approval of the Commission. Re Northwestern Indiana Teleph. Co. 
(Ind.) 717. 

5. A petition by two neighboring telephone exchanges to divide the 
property of another utility in the territory by the acquisition of capital 
stocks and assets was denied where the evidence showed that laws re- 
specting the purchase of stock in one utility by another and regarding the 
qualification of directors had been evaded and violated, respectively, and 
that the proposed division was without regard to public convenience 
and without consideration of the public sentiment of the subscribers af- 
fected. Re Northwestern Indiana Teleph. Co. (Ind.) 717. 

6. It is not necessary in a proceeding for Commission approval of a 
consolidation of electric utilities for the Commission to determine in any 
way what portion of the property, if any, may be capitalized or will 
be recognized as a basis for rate-making purposes where the petition 
presents neither the issue of securities nor the fixing of rates. Re Bethel 
Light Co. (Me.) 512. 

7. A consolidation of electric utilities was approved upon a showing 
that proper corporate action had been taken by the several petitioners who 
authorized the sale of the property, rights and franchises involved. Re 
Bethel Light Co. (Me.) 512. 

8. A petition for the consolidation of electric utilities was approved 
upon condition that the purchasing utility prior to the sale take proper 
corporate action binding itself to assume the duties to the public previously 
incumbent upon the utilities merged. Re Bethel Light Co. (Me.) 512, 
P.U.R.1928B. 56 
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CONSOLIDATION, MERGER, AND SALE—continued. 

9. The merger of two street railway companies was approved where 
it was apparent that the uniting of the two systems with the resulting 
transfer privileges extending throughout the single fare area was for 
the great convenience of a large number of people. Re Milwaukee Elec- 
trie R. & Light Co. (Wis.) 345. 


II. Jurisdiction, powers, and duties of Commissions, 
Extent of Commission power to aid acquisition of private utility by city, 
see MUNICIPAL PLANTs, 1. 
Right of Commission to know amount for which property has been sold, see 


VALUATION, 1. 


Annotation on jurisdiction, powers, and duties of Commissions with 
respect to consolidation, merger, and sale, p. 828. 

10. A Commission has no jurisdiction, under a law (Art. III, § 6, 
Public Service Commission Law) requiring its approval of the sale of 
the controlling interest in stock in one utility to another, to prevent the 
sale of such stock to an individual in the interest of a nonresident holding 
company also owning the stock of another resident utility which was 
previously refused permission to buy any of the first utility stock because 
of an intended acquisition of the same by the borough in which it op- 
erated. Brookville v. Solar Electric Co. (Pa.) 621. 


Ill. Metropolitan transit reorganization. 

11. A plan of a reorganization committee, purchasers at a judicial 
sale of street railway properties, whereby a real estate corporation was 
to be formed to take over the car-barn property, yielding a substantial 
net annual income in rentals, and whereby the traction system, having 
a net annual deficit somewhat in excess of such income, was to be conveyed 
to a newly formed operating company, was held economically unsound and 
foredoomed to failure in view of the fact that the operating corporation, 
bereft of its barn, the only valuable asset of the property, would be faced 
with the problem of paying rent for the use of its portion of space without 
funds to meet operating expenses and in view of the further fact that the 
separation of properties was likely to result in the ultimate discontinu- 
ance of service to the inconvenience of 17,000,000 patrons. Re Second 
Avenue R. Co. (N. Y. T. C.) 820. 

12. A reorganization plan by the purchasers at a judicial sale of 
street railway properties, whereby the real assets and operating rights 
are to be conveyed separately to two newly formed corporations, is con- 
trary to a law (§ 151, Railroad Law), mandatory in its character, pro- 
viding that such purchasers may convey “property and franchises” to a 
“railroad corporation,” in view of the apparent intent of the statute that 
such assets be not separated. Re Second Avenue R. Co. (N. Y. T. Co.) 
820. 

13. A reorganization plan by the purchasers at a judicial sale of 
street railway properties, whereby the real assets and operating rights 
are to be conveyed to two new companies respectively is contrary to a law 
(§ 96, Stock Corporation Law) providing that a new corporation buying 
P.U.R.1928B. 
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CONSOLIDATION, MERGER, AND SALE—continued. 


be vested with “all the rights, privileges and 


from such purchasers is to 


franchises” of the defunet company and “shail be subject to all the duties 
imposed by law on that corporation.” Re Second Avenue R. Co. (NX. Y. 
T. C.) 820. 

14. There would be no justification for permitting the consummation 
of a transit reorganization plan that is foredoomed to failure, through 
the withdrawal of the only part of the property that has any revenue 
value, even if the law permitted this to be done. Re Second Avenue R. 
Ce {N. ¥. FT. Ca.) See. 


CONSTITUTIONAL LAW. 
I. In general, 1. 
II. Delegation of powers, 2, 3. 
iI. Due process, 4-8. 
IV. Impairment of contracts, 9. 
V. Police power, 10—16. 


I. In general, 

1. A provision of an act that a utility which was doing business 
in the state when the act was passed must obtain a permit from the Com- 
mission before entering a community not theretofore occupied by it, is 
not a violation of the constitutional rights of the utility. Kansas Gas & 
E. Co. v. Public Service Commission (Kan. Sup. Ct.) 492. 


II. Delegation of powers, 

2. A statutory provision (Chap. 235, Laws of 1927) requiring a 
publie utility to obtain from the Commission a certificate of convenience 
and necessity before the construction or operation of any utility plant 
or system is not an unlawful invasion of the rights of a municipality 
under a constitutional provision (§ 139, State Constitution) prohibiting 
legislation allowing the construction or operation of various utilities within 
a city, town, or incorporated village without the consent of local authovi- 
ties. Minor v. Erickson (N. D.) 832. 

3. The grant of power by the legislature to one subordinate governing 
body may lawfully be wholly withdrawn by the legislature and _ reposed 
by it in some other subordinate body. Minor v. Erickson (N. D.) 832. 


III. Due process. 
Statement that a private carrier cannot be converted into a common 
carrier by mere legislative demand consistently within the due process 
clause of the 14th Amendment of the Federal Constitution, p. 261. 


4. State regulation through a Publie Service Commission, requiring 
a carrier to maintain commutation service between points within the state, 
and fixing rates therefor which are less than the intrastate rate lawfully 
established for one-way intrastate travel in general, does not deprive 
the carrier of due process of law when the service so regulated was estab- 
lished by the carrier voluntarily and the rates fixed by the state are rea- 
sonable. Georgia Pub. Service Commission vy. Atlanta & West Point R. 
Co. (Ga. Sup. Ct.) 136. 
P.U.R.192SB. 





S84 INDEX. 


CONSTITUTIONAL LAW—continued. 

5. But where the Railroad Commission of this state established com- 
mutation rates between points on the line of railroad of a carrier in this 
state. and not between the points where commutation rates were already 
voluntarily established by the carrier, and the carrier was required to 
tablish commutation passenger fares,” between certain points “at a 
ate not higher per mile per passenger than commutation rates now in 
effect between” the points originally named by the carrier, and where, 
on the trial of a cause seeking to enjoin the enforcement of the order of 


the ground that such rates deprived the carrier of due 





le Commission on 


process of law and the equal protection of the laws, the undi 


— 7 
} sputed eviaence 


for the plaintifl showed that the rates were below the cost of transperta- 
tion and were unremunerative, the trial court did not err in granting a 
permanent injunction against the enforcement of the order of the Com- 
mission. Such rates deprived the carrier of due process of law and the 
equal protection of the laws. Georgia Pub. Service Commission vy. <At- 


lanta & West Point R. Co. (Ga. Sup. Ct.) 136. 


i. An order of the Commission requiring that a telephone company 


hecome owner of privately installed service equipment which it may later 
be mpelled to reject for incompatibility with service requirements is an 
unreasonable interference with its property rights. New England Teleph. lL 





& Teleg. Co. v. Department of Publie Utilities (Mass. Sup. Jud. Ct.) 396. 


I | 
7. To compel a street railway company to operate a system at a loss, 
to give up its salvage value, would be to take its property without the | 

ust compensation which is a part of due process of law. Re Ilelena 

Eleetrie R. Co. (Mont.) 601. | 
8. The contention of a lumber operator whose logs had heen trans- 

ported by a public carrier for less than the authorized tariff, that the | 


state rate regulation deprived it of its property rights in violation of 
the 14th Amendment of the Constitution. had no foundation where the 
charges in question were conceded not to be excessive. \W ashington ex 


rel. Stimson Lumber Co. v. Kuykendall (U. 8. Sup. Ct.) 258. 


IV. Impairment of contracts. 


9, An ordinance granting a franchise to a public utility of the same 
rights as were granted to another utility by a previous ordinance is valid 
where the rights granted under the first ordinance were not exclusive, 
since no obligation of contract is impaired. E] Dorado vy. Coats (Ark. Sup. 


Ct.) 351. 


V. Police power. 


10. The right of a city to contract away its right as to rates to be 
charged by a public service corporation is the only limitation that can be 
imposed upon the police power by contract, New Haven Water Co. v. 
New Haven (Conn. Sup. Ct. Err.) 475. 

11. The state cannot authorize a municipality to establish, by con- 
tract, rates to be charged by a utility for a perpetual or unreasonably 
long term since it would Le a surrender of police power over rates and 
neither the “due process” nor the “contract” clause of the Constitution 


P.U.R.1928B. 
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CONSTITUTIONAL LAW—continued. 
ean have the effect of overriding that power. New Haven Water Co. v. 
New Haven (Conn. Sup. Ct. Err.) 475. 

12. A rate contract between a municipality and a utility for an un- 
reasonable term is not void in toto, being subject only to modification 
by lawful authority which is implied in all such contracts if they con- 
travene the police power with respect to duration. New Haven Water Co. 
v. New Haven (Conn. Sup. Ct. Err.) 475. 

13. A rate contract between a city and a utility although for an in- 
definite term, does not, as to the city, contract away police power where 
it provides that rates must be fair and reasonable and gives the city a 
remedy by way of arbitration if the rates are unreasonable, particularly 
specifying the items which shall be taken into consideration by the arbi- 
trators in fixing such rates. New Haven Water Co. v. New Haven (Conn. 
Sup. Ct. Err.) 475. 

14. A rate contract for an indefinite term giving to the city the right 
of arbitration every five years, if unreasonable rates develop, but allowing 
no such remedy to the utility is as to the latter a rate contract of unrea- 
sonable duration and beyond the power of the General Assembly to grant 
either of itself or by delegation of authority by a municipality, being a 
surrender of the state police power over the regulation of rates. New 
Haven Water Co. v. New Haven (Conn. Sup. Ct. Err.) 475. 

15. The Constitution supposes the pre-existence of the police power in 
the state, and its construction must be with reference to that fact. Chicago 
& N. W. R. Co. v. Hlinois Commerce Commission (Ill. Sup. Ct.) 153. 

16. An order of the Commission requiring a railroad at its own expense 
to relocate its crossing on a highway and to change from an overhead cross- 
ing to a subway is a valid exercise of the police power of the state in the 
interest of public service and does not shift to the carrier the burden of 
public improvement so as to infringe the company’s rights under the Con- 
stitution of the United States (14th Amendment) or that of the state of 
Illinois (§ 13, Article 2). Chicago & N. W. R. Co. v. Illinois Commerce 
Commission (Ill. Sup. Ct.) 153. 


CONSTRUCTION WORK. 
See also EQUIPMENT AND CONSTRUCTION. 
Negotiations for construction of utility and procurement of franchise 
to operate prior to effective date of regulatory act as not actual 
construction, see CERTIFICATES OF CONVENIENCE AND NECESSITY, 20. 


CONSUMERS AND PATRONS. 

Consumers’ advances as affecting depreciation allowance of street 
railway, see DEPRECIATION, 6. 

Consumers’ credit for excessive accumulation of depreciation reserve, 
see DEPRECIATION, 17. 

Authorization of increase in telephone rates where reconstruction of 
system from grounded to metallic lines is necessary and con- 
sented to by subscribers, see RATEs, 14. 


P.U.R.1928B. 
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CONSUMERS AND PATRONS—continued. 


Allocation of custemer cost in determining gas rate structure, see 


RATES, 26, 27. 





Necessity of valuation, even though company is willing to forego re- 
turn so as to fix rates on theory that various items of expense 
should he allocated to respective classes of customers in view of 
expenses varying with size and value of property, see RETURN, 9. 

Right of gas utility to discontinue service where consumer refuses 
or neglects to maintain condition at residence admitting of regular 


meter reading, see SERVICE, « 


Ownership of meters, see SERVICE, 34. 


Duty to notify consumer of requirements of service, see SERVICE, 43. 


Valuation of meters owned by consumers, see VALUATION, 41, 


CONTRACTS. 


See also FRANCHISES. 


Impairment of contracts generally, see CONSTITUTIONAL Law, 9. 


\ntiduplication contracts generally, see MoNoroLy AND COMPE4ITION, 
» ” 
2, 3. 


Commission as not authorized to pass upon validity of private con- 


tract, see COMMISSIONS, 10. 


Number of parties with which alleged private hauling contracts are 





made as determining in a measure the status of the carrier, see 
PusLic UTILITIES, 5. 

Rates fixed by contract authorized by legislature for unlimited or 
unreasonable duration as in violation of police power, see RATEs, 
1 


Commission jurisdiction over rates fixed by contract, see RATES, 5, 6, 9 


Determination of fair and reasonable rates acc 





to statutory 
provisions or according to provisions of contract, see Rates, 12. 


Indemnity for liability under conditional sales contra 


t, see SECURITY 


IssuEs, 5. 


Jurisdiction of Commission to consider recapture provision of city 


traction contract, see Security Issves, 9. 


Effect of collatera! contracts on duty to serve, see SERV E, %. 
Utility voluntarily signing agreement to furnish water to mupicipa)- 


itv and entering field as assuming burden placed upon it by law 


to give adequate service, see SERVICE, 12. 


Agreement between residents of elevated section outside of city limits, 
but within metropolitan area ind water utilitv consenting to 


higher rates for service in consideration of additional equipment, 
l 

see SERVICE. 17 

Evidence and facts applicable, and not terms of contract as governing 


Commission decision as to complaint against insuflicient water 
supply, see SERVICE, 22. 
\ eptance of service ap] lication as creating implied contract to serve, 
see SERVICE, 42. 





Utility as not entitled to insist upon compiiance with eontract which 


has been waived, see SERVICE, 44. 
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CONTRACTS—continued. 

1. The state or a city council in the exercise of its sovereignty may 
contract like an individual, and be bound accordingly. El Dorado vy. 
Coats (Ark. Sup. Ct.) 351. 

9 


An ambiguity in a rate contract providing for payment by a city 





of certain taxes levied upon a utility must he construed as including those 





kinds of taxes which the parties to the contract intended them to include. 
New Haven Water Co. v. New Haven (Conn. Sup. Ct. Err.) 475. 


9 


3. An ambiguity in a rate contract clause providing for payment by 
a city of certain taxes levied upon a utility must be resolved most strongly 
in favor ef public interest where public interest is affected. New Haven 
Water Co. v. New Haven (Conn, Sup. Ct. Err.), 475. 

4. An ambiguity in a rate contract clause providing for payment by 
a city of certain taxes levied upon a utility must be construed against 
the utility in whose favor the phrase was inserted. New Haven Water 
Co. v. New Haven (Conn. Sup. Ct. Err.) 475. 

5. An ambiguity in a rate contract clause providing for payment by 
a city of certain taxes levied upon a utility cannot be construed by the 
rule cjusdem generis, or what was intended, where the Federal taxes 
sought to be recovered were not in existence at the time of execution, and 
hence could not have been within the contemplation of the contracting 
parties. New Haven Water Co. v. New Haven (Conn. Sup. Ct. Err.) 475. 

6. The acts of parties to a rate contract having an ambiguous clause 
providing for the payment annually or oftener by the city of certain taxes 
levied upon a utility is the most persuasive evidence of the true construe- 
tion to be given the phrase and what the parties intended, and the payment 
by the utility of Federal taxes for seventeen years without protest raises 
a presumption that it never intended such taxes to be included. New 
Haven Water Co. v. New Haven (Conn. Sup. Ct. Err.) 475. 


CONTRIBUTIONS. 
Donations as not chargeable as an operating expense, see RETURN, 33. 


CONVENIENCE. 


See also CERTIFICATES OF CONVENIENCE AND NECESSITY. 


Of commercial aviation, see AVIATION, 2. 


CORRESPONDENCE. 
Effect of solicitous correspondence on status of carrier as publie or 
private, see PugLic UTILITIES, 7. 


COSTS AND EXPENSES. 

Cost and expenses at crossings, see CROSSINGS. 

Necessity of valuation, even though company is willing to forego 
return so as to fix rates on theory that various items of expense 
should be allocated to respective classes of customers in view of 
expenses varying with size and value of property, see RETURN, 9. 


Operating expenses and other deductions from gross revenues, see RE- 





P.U.R.1928B. 
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COSTS AND EXPENSES—continued., 
Expense of investigating service defects, see SERVICE, 36 


Treatment of overheads in valuation, see VALUATION, 24-35, 


Valuation of mains and pipes, see VALUATION, 40. 


COURTS. 
See also APPEAL AND REVIEW. 
Commission as bound by decisions of superior tribunals, see Com- 
MISSIONS, 9. 


Powers over rates, see RATES, 3. 


CROSS EXAMINATION. 

Cross examination of witness upon exhibit not in evidence as correctly 
denied to railroad attacking Commission order in lower court, see 
EVIDENCE, 3. 

Questions concerning facts within the common knowledge of man as 
correctly denied on cross examination of expert witnesses, see 


EVIDENCE, 4. 


CROSSINGS. 

Commission order requiring railroad at its own expense to relocate 
crossing and to separate grade as not an exercise of police power, 
see CONSTITUTIONAL Law, 16. 

Wrongful admission of oral testimony as to construction policy of 
highway department with reference to grades as not prejudicial 
error, see EVIDENCE, 1. 

Exercise of local police powers with respect to interstate railroads, see 
INTERSTATE COMMERCE, 3, 4. 

Proposed capital investment made necessary by order directing con- 
struction of viaduct over crossing and apportioning part of expense 
to street railway as not a capital charge at the present time, see 
VALUATION, 40. 

Annotation on jurisdiction, powers, and duties of Commissions, p. 851. 


\nnotation on Commission jurisdiction over elimination of grade 


crossings, p. S51. 


ney 


Annotation on jurisdiction of Commissions over establishment « 
grade crossings, p. S51. 
Annotation on jurisdiction of Commissions over protection of grade 
crossings, p. 851. 

Annotation on powers of municipalities over crossings, p. 851. 

Annotation on establishing grade crossings, p. 851. 

Annotation on elimination of grade crossings, p. 853. 

Annotation on degree of danger as affecting elimination of crossings, 
p. 854. 


Annotation on apportionment of expense of crossing elimination, p. 


Annotation on protection at crossings, p. 855. 
Annotation on necessity and cost of crossing protection, p. 855. 


P.U.R.1928B. 
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CROSSINGS—continued. 

Annotation on particular type of crossing protection, p. 856. 

1. A Commission order for a separation of grades that would involve 
a construction of subway instead of an overpass for the highway was held 
not unreasonable or arbitrary in view of the fact that the latter type of 


construction would necessitate road building in excess of tl 


the 6 per cent 
maximum grade rule followed by the highway department as well as 
hazardous curves on grades at the approaches. Chicago & N. W. R. Co. 
v. Illinois Commerce Commission (Ill. Sup. Ct.) 153, 

2. A railroad in accepting its franchise agrees to submit to all bur- 


y 


dens, conditions, and regulations imposed by the state with reference to 
its tracks and their intersections with highways necessary for the safety 
of the traveling public. Chicago & N. W. R. Co. v. Illinois Commerce 
Commission (Ill. Sup. Ct.) 155. 

3. A separation of grades shall be ordered by the Commissien under 
the Public Utilities Act (§ 58, Smith-Hurd Rev. St. 1925, Chap. 1113, § 62), 
Chicago & N. 


W. R. Co. v. Hlinois Commerce Commission (Ill. Sup. Ct. a3. 





only when necessary to preserve or promote public sa 
4. A railroad may not be made to contribute to the expense of a via- 
duct over its tracks in a valley, where the necessity therefor is wholly 


v the lay of 


independent of the presence of the track and determined 
the land and the needs of the populace, and where there is no showing 
that the ravine could be filled in at grade in a feasible manner. St. Paul 
y. Great Northern R. Co. (Minn.) 788. 

5. A railroad is not relieved of its proportionate obligation in bear- 


ing the expense of viaduct construction made necessary in whole or in part 


by the presence of its track where the city in the solution of its traffic 
problem has decided upon a different and larger structure, and contribu- 
tion from the carrier may be required to the extent of its original obliga- 
tion. St. Paul v. Great Northern R. Co. (Minn.) 78s. 

6. A street railway whose tracks have to be rerouted over a new 
bridge crossing a railroad is not entitled to the full salvy ige value of 
in old structure built by the company but dedicated to the public. since 
a rerouteing of its system which would have rendered unnecessary the use 
of the old bridge, manifestly would not have given it the right to remove 


ading Co. (Pa.) 846. 





the bridge. Pottsville v. I 
7. The difference between the salvage value and the cost of removing 


bridge was apportioned on the same basis as the expense of a new 





Pottsville v. Reading Co. (Pa.) 846. 
, 


8. An added expense of extra trainmen and watchmen’s wages for 


temporary rerouteing of street cars and a transfer durin: 


struction was considered a part of the total expense of the bridge and 
apportioned to the different parties on the same ratio where such expense 


} } 


was occasioned by delay in the completion of the bridge owing to the lack 


of co-ordination between the wrecking crew and the erecting crew of inde- 


pendent contractors. Pottsville v. Reading Co. (Pa.) 846. 
9. A rule of the Commission, governing the operation of motor busses 
and prohibiting the stopping of a bus for the exchange of passengers 


near any designated stopping place of an electric railroad, was not ap- 
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CROSSINGS—continued. 
plied to the licensed operations of a motor utility between cities or where- 
ever they intersected the tracks of an interurban railway whose service 
had been proven inadequate, the regulation of such matters being left 


to city authorities. Re Jewett (Vt.) 225. 


CUSTOMER COSTS. 
Allocation of customer costs in determining gas rate structure, see 


—) 


RaTES, 26, 27. 


DAMAGES. 
Damages because of power line interference with telegraph transmis- 
sion, see ELECTRICITY, 2, 3. 
Denial of receipt of letter from city plant officials as admissible in 
evidence in suit for damages for failure to serve, see EVIDENCE, 6. 
Evidence by city plant as to its procedure upon application for service 
as proper where it is being sued for damages resulting from al- 
leged failure to serve, see EVIDENCE, 7. 
Refusal to enjoin operation of motor bus utility unauthorized by Com- 
mission or other governmental authority in suit filed by competing 
railroad unless irreparable loss is shown, see INJUNCTION, 2, 3. 
Damages arising from improper discontinuance of service, see SERVICE, 


21. 


DECREASED USE. 
Rates of fare as not to be established to produce theoretical returns 
when their practical application is likely to restrict traflie so 


as to defeat purpose, see RATES, 15. 


DEDICATION. 
Fact that utility devotes property to public use by operating street 
railway system which it has purchased after expiration of fran- 
chise as not constituting irrevocable or absolute dedication of 


property to use of public, see Service, 24. 


DELEGATION OF POWERS. 
Delegation of powers, see CONSTITUTIONAL Law, 2, 3. 


DEMAND CHARGE, 


Approval of room rate demand charge, see Rates, 


to 
or 


DEPLETION. 
Depreciation in natural gas property resulting from exhaustion of 


natural gas, see VALUATION, 17. 


DEPOSIT. 
Reserve for uncollectible accounts of natural gas company as not 
chargeable to operating expense when each consumer is required 
to make deposit, see Return, 31. 
P.U.R.1928B. 
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DEPOSIT—continued. 
Provisions relating to mortgage bonds and other securities of com- 
pany purchasing street railway at receiver’s sale, see SECURITY 
ISSUES, 3. 


Rules and regulations of water utility, see Service, 46-52. 


DEPOTS. 
Extent of Commission jurisdiction over managerial questions of serv- 
ice, see COMMISSIONS, 11. 


DEPRECIATION. 


I. Basis for allowance, 1, 2. 
II. Computation of amount, 3-7. 
il. Determination of accrued depreciation, 8-10, 
IV. Allowances for particular utilities, 11-19, 
a. Natural gas property, 11-15. 
b. Telephone property, 16, 17. 
ce. Water utilities, 18, 19. 


I. Basis for allowance, 

1. It is the book cost or original investment that must be amortized 
through the annual allowance for depreciation and depletion, and not the 
value of the property. Re Cumberland & A. Gas Co. (W. Va.) 20. 

2. Depreciation should be applied to the theoretical cost of utility 
property new including those items for overheads which have been included 
in the estimates of such cost. Re Clarksburg Light & Heat Co. (W. Va. 
290, 


II. Computation of amount, 

3. An allowance for annual depreciation claimed by a water utility 
was raised by the Commission in view of the fact that the item had 
been Lased upon an estimate of accrued depreciation which had been dis- 
approved and increased by the Commission, and the annual allowance was 
increased in proportion. Knoxville v. South Pittsburgh Water Co. (Pa. 
204. 

4. An annual charge for amortization of physical property of a natural 
gas company based on the estimated cost of reproduction new less ob- 
served deterioration less the value of salvable property, with no allowance 
for amortization on distribution system property upon the assumption that 
this property might be adapted to the service of mixed or manufactured gas 
after the exhaustion of natural gas, was disapproved, partly because of the 
adequate provision made in the past for amortization. Re Clarksburg Light 
& Heat Co. (W. Va.) 290. 

5. Operating charges should be suffici 





nt to take care of the depre- 
ciation and provide for the retirement of the additions to capital that 
are necessarily made from year to year, ineluding gas well construction 
costs in the case of a natural gas utility. Re Ciarksburg Light & Heat 
Co. (W. Va.) 290. 

6. A retirement expense of 2.5 per cent on the Commission’s valuation 
P.U.R.1928B. 
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DEPRECIATION—continucd. 
was believed to be an adequate charge against operations to give due 
recognition to consumers’ advances where the valuation represented an unde- 
preciated value, and, therefore, included, to the extent of the retirement 
reserve, an investment made out of the advances by the consumers. Re 
Duluth Street R. Co. (Wis.} 228. 

7. Annual depreciation should be determined by the straight-line 
method where the rate base has been obtained through the depreciated 


value of the property. Re Wisconsin Teleph. Co. (Wis.) 454. 


Ill. Determination of accrued depreciation. 
Application of depreciation to theoretical cost of the utility property in- 

cluding overheads, see supra, 2. 

8. Visible deterioration is not equivalent to the acerued depreciation 

public utility and the practice of computing depreciation by including 
the expense of repairs obviously needed was disapproved as_ insufficient. 
Knoxville v. South Pittsburgh Water Co. (Pa.) 204. 

9. The making of only eight examinations of 12-inch natural gas 
mains, and four examinations of 10-inch mains, where there are approxi- 
mately ninety miles of the line, with a failure to examine a 12-inch 
line about fifty-five miles long, cannot be approved as a method of deter- 
mining accrued depreciation where the line extends through sections under- 
laid with coal and the soil conditions are constantly changing. Re Cumber- 
land & A. Gas Co. (W. Va.) 20. 

10. The cost of salvaging equipment, the cost of comp 


e securely plucged, and the loss of 


lving with a 


law requiring abandoned wells to 


the cost of labor and material upon the abandonment of property must 


considered in ascertaining the accrued depreciation of gas well equip- 


g 
ment. Re Clarksburg Light & Heat Co. (W. Va.) 290. 
IV. Allowances for particular utilities. 


a, Natural gas property. 


Disapproval of allowance for amortization of physical property of natural 
is company partly because of adequate past provision, see supra, 4. 
Discussion of annual depreciation, depletion, and amortization in the 


ase of a natural gas utility, p. 79. 


11. Structures of a natural gas company were depreciated approximately 
per cent per year. Re Cumberland & A, Gas Co. (W. Va.) 20. 

12. A lower percentage of depreciation may be applied to field rights-of- 
vay, field line construction, and field line equipment of a natural gas com- 
pany than is applied to wells, since a part of the field lines and rights-of- 
way may be used to gather gas after the company’s wells are exhausted. 
Re Cumberland & A. Gas Co. (W. Va.) 20. 

13. Field measuring station equipment of a natural gas utility was de- 
preciated a approximate ly 2 per cent per year. Re Cumberland & A. Gas 
Co. (W. Va.) 20. 


l Compressor si ition structures of a natural gas ¢ 


mpany having an 
average age in excess of fourteen years, and compressor station equipment 


P.U.R.1928B, 
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DEPRECIATION 
were depreciated about 2 per cent per year. Re Cumberland & A. Gas Co. 
(W. Va.) 20. 

15. Transmission line equipment of a natural gas company was depre 


continued. 





ciated approximately 1 per cent a year where there was a certain amount 
of deterioration in the iron and steel pipe not disclosed by a superticial 


examinaiion. Re Cumberland & A. Gas Co. (W. Va.) 20. 


b. Telephone property. 





16. An annual depreciation allowance of 44 per cent of the original 
cost of the depreciable property of a telephone company was considered 
reasonable to cover accruing depreciation. Re Clinton County Teleph. Co. 
(Mo.) 796. 

17. Subscribers of a telephone utility were held to be entitled to a 
credit of 5 per cent per annum on an excess accumulation of a depreciation 
reserve. Re Wisconsin Teleph. Co. (Wis.) 454. 


ec. Water utilities. 

18. The annual depreciation of a water utility was computed on the 
basis of .41 of one per cent of the depreciable property in a depreciated 
reproduction cost new estimate. Shamokin vy. Roaring Creek Water Co. 
(Pa.) 385. 

19. An annual allowance of $6,300 for depreciation was permitted on 
water utility properties valued at $600,000. Clearfield v. Clearfield Water 


Co. (Pa.) 630. 





DETERIORATEON. 
Visible deterioration as not equivalent to accrued depreciation, see Dr- 


PRECIATION, 3. 


DEVELOPMENT COSTS. 


Factors considered in allowing for going value, see VALUATION, 65-74. 


DIRECTORS, 

Evasion of statutory provisions relating to stock purchases and qual- 
ification of directors as affecting consolidation of telephone ex- 
changes, see CONSOLIDATION, MERGER, AND SALE, 5. 

Violation of law with regard to directors of domestic telephone com- 


pany, see INTERCORPORATE RELATIONS, 2, 


DISCONTINUANCE OF SERVICE. 
Discontinuance of service to enforce payment, see PAYMENT, 


DISCOUNTS. 
Discount for prompt payment, see PAYMENT, 6. 
Capitalization of bond discount, see Security Issues, 7. 
Sale of bonds at discount, see Security Issues, 15-18. 
P.U.R.1928B. 
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DISCRIMINATION. 

Burden of proof to support contention that rates are misleading, in- 
equitable, and discriminatory as not sustained, see Rares, 18. 

Absence of presumption that statutory requirement that municipalities 
guarantee dividends to water utility was meant as consideration 
for free fire service. see Rerurn. 1. 

Duty of municipal water utility to supply water impartially, see Srerv- 
ICE, 10. 

Summer resort company engaged in serving public as rendering public 
service and having duty to serve all patrons alike even though 
it is only a semi-public utility cerperation, see Service, 11. 

1. Discrimination to be unlawful must be unjust, and to be unjust it 

must be shown that a carrier’s rates at the preferred points are not justified 
and that the circumstances and conditions are the same as at the point 
Which is alleged to be damaged. Sperry Flour Co. v. Island Transp. Co. 
(Cal.) 563, 
2. The mere showing that rates from one point in a territory are higher 
than rates from other points in that territory, whether maintained by the 
same or different carriers, does not establish the fact of undue prejudice 
or preference. Sperry Flour Co. v. Island Transp. Co. (Cal.) 563. 

3. The prejudice to a small group of consumers necessarily resulting 
from a rate schedule effecting the consolidation of two or more classes of 
service should not be allowed to stand in the way of an otherwise desirable 
form of rate schedule where it is not unreasonable and beneficial to the 


large majority. Sullivan v. Rockland Electrie Co. (N. J.) 201. 





i 


t, A statatory enactment that rates should not be unreasonable or un- 
justly discriminatory was held to rebut any presumption of any prior legis- 
lative authority for free fire service to municipalities. Pottsville v. Potts- 
ville Water Co. (Pa.) 613. 

5. The practice of granting lower rates for public utility service to 
municipal and other public corporations is discriminatory. Re Clarksburg 
Light & Heat Co. (W. Va.) 290. 


DISPUTED BILLS. 
Discontinuance of service to enforce payment of a disputed bill, see 
PAYMENT, 1. 


DITCHES. 
Treatment of cost of trenching and backfilling in natural gas property 


valuation, see VALUATION, 46. 


DIVIDENDS. 
Econ my of operation where couy led with efficiency of operation as not 
to be penalized but to be recognized in giving consideration to 


proper annual dividends, see ReTuRN, 6. 


DONATIONS. 
Donations as not chargeable as an operating expense, see RETURN, 33. 
P.U.R.1928B. 





XUM 





XUM 


INDEX. 895 


DRILLING. 
Expenditures for labor and other expenses in drilling new gas wells as 
chargeable to gas well construction instead of to operating ex- 
penses, see RETURN, 34. 
Charges for cost of labor, hauling freight, and similar items 
1atural gas wells as not included in rate base when 


incurred 
in drilling of 1 
these items have been charged to operating expense, see VALUA- 


TION, 38. 


DUE PROCESS. 
See CONSTITUTIONAL Law, 4-8, 


DUTIES. 
Of Commissions generally, see CoMMISSIONS, 2-14. 
Of Commissions over consolidation, merger, and sale, see CoNSOLIpa- 
TION, MERGER, AND SALE, 10, 
Of Commissions with respect to rates, see RATEs, 4-10. 


Of Commissions with respect to security issues, see SecuRITY ISSUEs, 


S—12. 


EARNINGS. 
Capitalization as bearing relation to earnings as well as cost or value 


of property, see Security Issues, 1. 


EASEMENTS. 
Valuation of, see VALUATION, 58-64. 


ECONOMY. 

Economy of operation where coupled with efficiency of operation as not 
to be penalized but to be recognized in giving consideration to 
proper annual dividends, see RETURN, 6. 

Authorization of bonds and discounts to provide for electrification of 
railway where difference was to be amortized and could be absorbed 
by savings, see Securtry Issvgs, 15. 

Consideration of modern construction economies in determining repro- 


duction cost, see VALUATION, 5. 


EFFICIENCY. 
Economy of operation where coupled with efficiency of operation as not 
to be penalized but to be recognized in giving consideration to 


proper annual dividends, see RETURN, 6. 


ELECTRICITY. 
tequirement that corporations apply for certificates relating to devel- 
opment of hydroelectric energy, see CERTIFICATES OF CONVENIENCE 
AND NECESSITY, 1. 
Grant of certificate because of operation in good faith prior to regu- 
lation, see CERTIFICATES OF CONVENIENCE AND NECESSITY, 17, 20, 
21. 
P.U.R.1928B 
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ELECTRICITY—continued. 

Consolidation of companies, see CONSOLIDATION, MERGER, AND SALE. 

Discrimination in electric rates, see DISCRIMINATION, 3. 

Condemnation of property for “maintenance” of utility service, see 
EMINENT .DoMAIN, 1. 

Materiality of evidence as to duty to serve, see EvipENCE, 10, 11. 

Competition between electric companies, see MONOPOLY AND COMPETI- 
TION, 1-3, 5, 6. 

Extent of Commission power to aid acquisition of private utility by 
city, see MUNICIPAL PLANTs, 1. 

Commission duty to regulate practices, rates, and charges of municipal- 
ly owned utilities, see MUNicipAL PLANTS, 2. 

Commission duty to establish just and reasonable rates, see RATEs, 10. 

Reduction of electric rates because of improvident service contract for 
power from affiliated company, see Rates, 15. 

Burden of proof to support contention that rates are misleading, in- 
equitable, and discriminatory as not sustained, see Rates, 18. 

Approval of room rate demand charge, see Rates, 25. 

Electric rates, see Rates, 25. 

Unreasonably low rate of city plant causing burden on taxpayers, see 
RATES, 28. 

Treatment of application of power utility to issue additional securi- 
ties because of alleged increase to value of land and water rights, 
see SECURITY ISSUES, 6. 

Summer resort company engaged in serving public as rendering public 
service and having duty to serve all patrons alike even though it 
is only a semi-public utility corporation, see Service, 11. 

Utility as not to accept only parts of franchise as convey rights with- 
out assuming obligations, see Service, 16. 

Commission jurisdiction over hydroelectric development, see WaTER 
Powers, 1-3. 

Licenses for diversion of state water power as not granted wholly for 
benefit for licensees but pursuant to policy of state favoring gen- 
eration of low priced hydroelectric power, see WATER Powers, 4. 


1. Interference with the transmission of telegraph messages caused by 
induction of electrical forces from a nearby high voltage power line is not 
a nuisance within the Civil Code (§ 3479). Postal Teleg.-Cable Co. v. Pa- 
cific Gas & E. Co. (Cal. Sup. Ct.) 361. 

2. The principle which subjects to a high liability the owner who uses 
his property for unnatural purposes will not operate to give rise to a claim 
by a telegraph company for damages caused by interference to the trans- 
mission of messages caused by the induction of electrical forces from high 
voltage power lines in view of the unnatural use of property indulged in 
by the telegraph company itself. Postal Teleg.-Cable Co. v. Pacific Gas & 
E. Co. (Cal. Sup. Ct.) 361. 

3. An allegation by a telegraph company that power lines were neg- 
ligently constructed and maintained at different localities in the state was 
too general and hence demurrable in an action for damages resulting from 
interference with transmission of messages caused by the induction of cur 
P.U.R.1928B, 
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ELECTRICITY—con tinued. 
rent from such high voltage line. Postal Teleg.-Cable Co. v. Pacifie Gas & 
EK. Co. (Cal. Sup. Ct.) 361. 


ELECTRIC RAILWAYS. 

See also INTERURBAN RatLWays; STREET RAILWAYS. 

Question whether a Commission has been given power by legislature to 
grant utility the right to cease operations altogether as not de- 
cided in preceeding where the utility has voluntarily invoked juris- 
diction of Commission by filing petition for abandonment, see Com- 
MISSIONS, 5. 

Metropolitan transit reorganization, see CONSOLIDATION, MERGER, AND 
SALE, 11-14. 


ELECTRIFICATION. 

Economies resulting from electrification of interurban railroad previ- 
ously a steam railroad, see Security ISSUEs, 4. 

Authorization of bonds and discounts to provide for electrification of 
railway where difference was to be amortized and could be absorbed 
by savings, see Security Issues, 15. 

ELEVATED SECTIONS. 

Agreement between residents of elevated section outside of city limits, 
but within metropolitan area, and water utility consenting to 
higher rates for service in consideration of additional equipment, 
see SERVICE, 17. 


EMINENT DOMAIN. 

1. An electric utility desiring to enlarge its plant in the interest of 
public convenience and necessity may acquire underlying strata from which 
coal and fire clay is mined in order to eliminate the danger of subsidence 
to the new extension, under an act (1921) giving to an electric company 
the right to appropriate property necessary for its corporate use in the 
“maintenance” as well as the “construction” of its buildings and plants. 
Re Duquesne Light Co. (Pa.) 383. 


EMPLOYEES. 
Lack of Commission jurisdiction over questions of employees’ wages, 
see COMMISSIONS, 13. 


ENGINEERING. 

Proper and legitimate expenditures made necessary in accomplishing 
results authorized by charter as proper basis for issue of capital 
securities, see Security Issues, 13, 14. 

Treatment of overheads in valuation, see VALUATION, 24-35. 


EQUIPMENT AND CONSTRUCTION. 
Negotiations for construction of utility and procurement of franchise 
P.U.R.1928B. 57 
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EQUIPMENT AND CONSTRUCTION—continued. 


to operate prior to effective date of regulatory act as not actual 
construction, see CERTIFICATES OF CONVENIENCE AND NECESSITY, 
20 

Substitution of judgment of others for that of telephone company in 
letermination of whether certain wires are suitable and are prop- 


erly installed as interference with right of management going be- 


vond reasonable limit of public control. see COMMISSIONS, 12. 
Order requiring telephone company to become owner of privately in- 





stalled service equipment as unreasonable interference with prop- 

erty rights, see CONSTITUTIONAL Law, 6. 

Percentage allowance fer depreciation of items of natural gas property, 
see DEPRECIATION, 11-15. 


Authorization of increase in telephone rates where reconstruction of 


system from grounded to metailic lines is necessary and consented 
Necessity of Commission consideration of reeapture provision of city 


raction contract in passing ication to issue securities for 





needed equipment, see Sac 





Commission jurisdiction ove to be installed for telephone 
service, see Servicer, 6, 7. 

Accessories and service connections, see SERVICE, 34-37. 

Valuation of office equipment without deduction for depreciation where 
appreciation in old furniture will equal physical depreciation, see 
VALUATION, 19. 

Deductions from estimates in valuing second-hand tools and equipment, 


see VALUATION, 43. 


ESTOPPEL. 


Estoppel to recover excess water rates or additional damages which 
might otherwise lawfully be claimed where money has been paid 


to city without questioning right to collect, see RePARATION, 3. 


EVIDENCE. 


Court as not bound by decision of Commission that evidence is immate- 
rial, see APPEAL AND REvIEw, 3. 
Suggestion in brief filed for industry appealing judgment dismissing 


suit against railroad for expense of side track maintenance that 





carrier is liable for repair expense under orders of Director General 
of Railroads as not properly before court, see APPEAL AND Re- 
VIEW, 5. 

Evidence of necessity for certilicates, see CERTIFICATES OF CONVENIENCE 
AND NECESSITY, 14, 15. 

Commission as not limited in its prerogative to regulate rates by ad- 


mission of any witness, see COMMISSIONS, 1. 





Evidence and facts applicable, and not terms of contract, as governing 
Commission decision as to complaint against insuiflicient water 
supply, see SERVICE, 22. 


Accepted rules of evidence as not to be entirely disregarded by present- 


’.R.1928B 
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EVIDENCE—continued. 
ing reproduction cost estimate based on expert testimony unsup- 
ported by testimony of persons acquainted with property, see VAL- 
UATION, 7. 


Opinion evidence as to value of rights of way, see VALUATION, 79. 


1. A wrongful admission of oral testimony as to the construction policy 
of the highway department with reference to grades (the rules of that de- 
partment being in writing) was held not to be consequential error where 
the state testimony Was not vital to the question in issue at the Commission 
hearing. Chicago & N. W. R. Co. v. Hilinois Commerce Commission {1il. 
Sup. Ct.) 153. 


2. ‘ihe same rules as to the admissibility of evidence as obtain in a 





court should be observed by the Commission in its hearings. Chicago & 
N. W. R. Co. v. Illinois Commerce Commission (Ill, Sup. Ct.) 155. 


3. Cross examination of a Commission’s witness upon an exhibit not 


e witness had 


at that time placed in evidence, nor concerning which tt 
testified, was correctly denied to a railroad attacking Commission’s order 
in lower court. Chicago & N. W. R. Co. v. Illinois Commerce Commission 
(Ill. Sup. Ct.) 153. 

4. Questions concerning facts within the common knowledge of man 


were correctly denied on cross examination of expert witnesses. Chicago 


& N. W. R. Co. v. Illinois Commerce Commission (Ill. Sup. Ct.) 153. 


5. A question as to what an applicant for water service did, upon re- 
turning from a trip to find water supply yet unfurnished, was pertinent to 
show what effort was made to have water supplied. Merryman vy. Balti- 
more City (Md. Ct. App.) 546. 

6. A denial by a water consumer suing for damages for failure of sup- 
ply by a city, that he has received a letter alleged to have been mailed 
by the city plant officials, is admissible in evidence. Merryman v. Balti- 
more City (Md. Ct. App.) 546. 

7. Evidence by a city plant as to its procedure upon application for 
service is proper where it is being sued for damages resulting from an 
alleged failure to supply water. Merryman y, Baltimore City (Md. Ct. 
App.) 546. 

8. Rules of the city water department may properly be placed in evi- 
dence in a damage suit by a consumer for failure to supply water. Merry- 
man v. Baltimore City (Md. Ct. App.) 546. 

%. Statements under oath carry much more weight, especially when 
there is an opportunity for cross examination, than circulating petitions in 
view of the fact that it is an easy matter to secure signatures to almost 
any kind of a petition. Re Billings-Sheridan Bus Line (Mont.) 816. 

10. Evidence of whether or not a village electric utility ever rendered 
local service in another town is immaterial in the determination of whether 
the utility is by law obligated and empowered to render local service. 
Eagle River v. Railroad Commission (Wis. Cir. Ct.) 561. 

11. Testimony as to whether or not a village utility ever rendered serv- 
ice to another town should only be considered as parol evidence tending to 
show the intent of the village in accepting a franchise from the town. Eagle 
River v. Railroad Commission (Wis. Cir. Ct.) 561. 

P.U.R.192SB, 
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EXCESS CAPACITY. 
Deduction in valuation because of excess capacity, see VALUATION, 20. 


EXCHANGES. 


f statutory provisions 


Evasion of lating to stock purchases and quali- 


fication of directors as affecting consolidation of telephone ex- 
see CONSOLIDATION, MERGER, AND SALE, 5. 


changes, 


EXCLUSIVE FRANCHISES. 


See also FRANCUISES. 
Refusal of court to interfere by injunction to restrain operation of cor- 
porations claiming right to exercise competitive franchise where 
previous grant was not exclusiy see INJUNCTION, 1. 


EXPENSES. 


See also Costs AND EXPENSES; OPERATING 
9 


Of commercial aviation, see AVIATION, 2. 


EXPENSES, 





EXPERTS. 


Questions concerning facts common knowledge of man as 


within the 


correctly excluded on cross examination of expert witnesses, see 


EVIDENCE, 4. 
Accepted rules of evidence as not to be entirely disregarded by present 
ing reproduction cost estimate based on expert testimony unsup 


ported by testimony of persons acquainted with property, see VAL 


UATION, 7. 


EXPRESS. 


Lack of Commission jurisdiction over freight and express rates of motor 


carriers, see RATEs, 8. 


EXTENSIONS. 


Extensions of service generally, see SERVICE, 17-19. 


FAIR VALUE, 
Present fair value rather than money invested in utility property as 


basis on which to calculate rates, see RETURN, 3. 


FEDERAL GOVERNMENT. 
Power of state over water power development subject only to limited 


sovereign powers conferred upon Federal Government by Constitu- 


tion, see WATER POWERs, 2. 


FEDERAL TAXES. 
Construction of rate contract which is ambiguous with respect to pay- 
ment of taxes and reimbursement by city, see CONTRACTS, 2-6. 
Taxes as an operating expense, see RETURN, 27, 28. 


P.U.R.1923B, 
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FEES. 
Proper and legitimate expenditures made necessary in accomplishing 
results authorized by charter as proper basis for issue of capital 


securities, see Security Issues, 13, 14. 


FERRIES. 
Necessity of certificate for ferry operation, see CERTIFICATES OF COoN- 
VENIENCE AND NECESSITY, 7, 8. 
Operation of ferries in good faith prior to regulation, see CERTIFICATES 


OF CONVENIENCE AND NECESSITY, 16. 


FILING. 
Water system which has operated without filing rates with Commission 
until recent vears as impressed with public utility obligations 
which cannot be discontinued without Commission consent, see 
Pupiic UTivities, 1. 
Tariff filed by association of owners of towboats as indicating status of 


common carriers, see Pustic UTIities, 11. 


FINANCING. 
99 


Treatment of, in valuation, see VALUATION, 22, 


FINDINGS OF FACTS. 
Review by courts, see APPEAL AND REVIEW. 


FINES AND PENALTIES. 
Penalty for illegal operation, see CERTIFICATES OF CONVENIENCE AND 
NECESSITY. 26, 


Jurisdiction of Commission to enrorce penalty for illegal bus operation, 





a 


oi. 





see COMMISSIONS, 2. 


FIRE PROTECTION, 


Rules and regulations of water utility, see SERVICE, 46-52. 


FIRE SERVICE. 

Statutory enactment that rates should not be unreasonable or un- 
justly discriminatory as rebutting presumption of prior legislative 
authority for free fire service 
TION, 4. 

Absence of presumption that statutory requirement that municipalities 


to municipalities, see DiscrRrMINa- 


cuarantee dividends to water utility was meant as consideration 


I 


for free fire service, see RETURN, 1. 


FORECLOSURE. 
Company which by means of foreclosure sale becomes possessed of pub- 


utility water system as required to render service unless and 


authorized to discontinue, see SERVICE, 20. 
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FORMER OWNER. 
Subsequent consumer as not liable for bills of previous owner, see 
PAYMENT, 4. 


FRANCHISES. 

Franchise as a condition precedent to obtaining certificate for electric 
utility operation, see CERTIFICATE OF CONVENIENCE AND NECESSITY, 
9. 

Negotiations for construction of utility and procurement of franchise 
to operate prior to effective date of regulatory act as not actual 
construction, see CERTIFICATES OF CONVENIENCE AND NECESSITY, 20. 

Necessity of certificate for a utility which has not actually operated 
prior to effective date of regulatory act even though a valid fran 
chise has been obtained and the plant actually constructed, see 
CERTIFICATES OF CONVENIENCE AND NECESSITY, 21. 

Jurisdiction of Commission to relieve from franchise obligations, see 
CoMMISSIONS, 8. 

Validity of duplicate unexclusive franchises, see CONSTITUTIONAL Law, 
9. 

tefusal of court to interfere by injunction to restrain operation of cor 
porations claiming right to exercise competitive franchise where 
previous grant was not exclusive, see INJUNCTION, 1. 

Street railway franchises as subject to legislative regulation as to rates, 
see RATES, 2. 

Utility as not to accept only such parts of franchise as convey rights 
without assuming obligations, see SERvIcE, 16. 

Fact that utility devotes property to public use by operating street 
railway system which it has purchased after expiration of franchise 
as not constituting irrevocable or absolute dedication of property 
to use of public, see Service, 24. 

Electric railway as still under obligation to furnish street railway 
service in city through which it operates interurban cars if this 
ean be done without placing too great burden upon system notwith 
standing franchise has been surrendered, see SERVICE, 29. 

Obligations of franchise as affecting right to discontinue service because 


of operation at a loss, see SERVICE, 31, 32. 


1. Every grant from a sovereign power is to be construed strictly 
against the grantee, and in favor of the city or government. and the 
rights of the publie are not to be presumed to be surrendered except in so 
far as the intention to surrender them appears in the charter. El Dorado 
v. Coats (Ark. Sup. Ct.) 351. 

2. An abandonment of publie rights ought not to be presumed ia a 
ease if the deliberate purpose of the state or council does appear where 
a corporation alleges that the state or a city council has surrendered its 
powers of improvement and public accommodation. El] Dorado y. Coats 

Ark. Sup. Ct.) 351. 

3. A contract is created between a city and a party or corporation to 
whom a franchise has been given or rights granted by ordinance. El] Dorado 
v. Coats (Ark. Sup. Ct.) 351. 


P.U.R.1928B. 
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FRANC HISES—continued. 

4. A law (Crawford & Moses’ Digest, § 7492) providing that a city 
council may or may not grant an exclusive franchise as in their judgment 
seems best does not make a franchise exclusive where it does not plainly 
how that the council so intended. El Dorado v. Coats (Ark. Sup. Ct.) 





5. The authority to grant a franchise, or to grant more than one fran- 
chise permitting the use of the streets and alleys by competitive public utili- 
ties, is vested in the municipality and not the Commission. Minor v. Erick- 


son (N. D.) 832. 


FREE SERVICE. 
Statutory enactment that rates should not be unreasonable or un- 


justly discriminatory as rebutting presumption of prior legislative 
authority for free fire service to municipalities, see DiscrrwiNa- 


TION, 4. 


FREIGHT. 
Lack of Commission judisdiction over freight and express rates of mo- 


tor carriers, see RATEs, 8. 


FURNITURE. 
Valuation of office equipment without deduction for depreciation where 
appreciation in old furniture will equal physical depreciation, see 


VALUATION, 19. 


GAS. 

Grant of certificate for operation of gas utility although a private com- 
pany in taking over a system previously constructed by a city 
has functioned without authority, see CERTIFICATES OF CONVEN- 
IENCE AND NECEssITY, 11. 

Burden of proof on one seeking special gas rate, see RATEs, 19. 

Gas rates, see RATES, 26, 27. 

Necessity of valuation, even though company is willing to forego return 
so as to fix rates on theory that various items of expense should 





be allocated to respective classes of customers in view of expenses 
varying with size and value of property, see ReTuRN, 9. 
Right of gas utility to discontinue service where consumer refuses or 


neglects to maintain condition at residence admitting of regular 


meter reading, see SERVICE, .33. 


GASOLINE. 
Treatment of gasoline revenues in fixing rates of natural gas company, 


see RETURN, 4. 


GEOGRAPHICAL LOCATION. 

Burden on appellant to overcome presumption in favor of Commission 
order denying application for creation of special zone for city on 
account of location as applied to source of natural gas, see APPEAL 
AND REVIEW, 6. 

P.U.R.1928B, 
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GIFTS. 


Donations as not chargeable as an operating expense, see RETURN, 32, 


GOING VALUE. 
Treatment of, in valuation, see VALUATION, 65-74. 


GOOD FAITH. 
Illegal operation in good faith as not necessarily a bar to receiving 


ertificate. see CERTIFICATES OF CONVENIENCE AND NECESSITY, 12. 


GOVERNMENTAL CAPACITY. 
roprietary or governmental capacity of city operating municipal plant, 
see MUNICIPAL PLANTS, 3. 


GRADES. 


Grades at crossings, see CROSSINGS. 


GRANTEES. 
Presumption against grantee of franchise in deciding whether sovereign 


vwowers have been surrendered, see FRANCHISES, 1, 2. 
| ? 


GRAVEL. 


Railroad switching 


? 


rates on, see RATES, 31. 


GROSS REVENUES. 
Iso RETURN, 4. 


Operating expenses and other deductions from gross revenues, see ReE- 


GROUNDED LINES. 
Authorization of increase in telephone rates where reconstruction of 


system from grounded to metallic limes is necessary and con- 


GUARANTEES. 
Absence of presumption that statutory requirement that municipalities 
I i ‘ | i 
vuarantee dividends to water utility was meant as consideration 


for free fire service, see Return, 1. 


HAULING. 
Charges for st of labor. hauling t 


ght, and similar items incurred 


in drilling of natural eas wells as not included in rate base when 


these items have been charged to operating expense, see VALUATION, 


HIGHWAYS AND STREETS. 


Decision hy Public Service Commission of sister state compelling street 
railway company upon discontinuance to leave surface of streets 


R.1928b, 





XUI 





INDEX. 905 


HIGHWAYS AND STREETS—continued, 
in condition similar to remainder of highway under statute in 
that state as not applying where there is no such statute, see 
COMMISSIONS, 6. 

Wrongful admission of oral testimony as to construction policy of 
highway department with reference to grades as not prejudicial 
error, see EVIDENCE, 1. 

Commission as having no jurisdiction to entertain petition for regula- 
tion of rates over toll bridge which is not proven to have been 
taken over as part of state highway system in view of statutes, 
see RATES, 4. 

Cost of street paving as an operating expense of a railway system, see 
RETURN, 30. 

Right of Commission to permit withdrawal of street railway company 
property from use of public as accompanied by authority to fix 
reasonable terms, see SERVICE, 8. 

Duty of street railway to leave streets, avenues, and highways, in good 
condition of repair, upon withdrawal of property, see SERVICE, 25. 

Reduction in estimated allowance for private road of water utility, see 
VALUATION, 42. 

Valuation of street railway easements, see VALUATION, 58-64. 


HOLDING COMPANY. 
See also INTERCORPORATE RELATIONS. 
Lack of Commission jurisdiction to prevent sale of stock to individual 
in interest of nonresident holding company, see CONSOLIDATION, 
MERGER, AND SALE, 10. 


HYDROELECTRIC POWER. 


Requirement that corporations apply for certificates relating to de- 





velopment of hydroelectric energy, see CERTIFICATES OF CONVEN- 


IENCE AND NECESSITY, 1. 


ILLEGAL PRACTICES. 

Failure of Commission to deny certificate because of prior illegal opera- 
tion as not legalizing operation made unlawful by statute, see CER 
TIFICATES OF CONVENIENCE AND NECESSITY, 2. 

Jurisdiction of Commission to enforce penalty for illegal bus operation, 
see COMMISSIONS, 2. 

Evasion of statutory provisions relating to stock purchases and quali 
fication of directors as aifecting consolidation of telephone ex- 
changes, see CONSOLIDATION, MERGER, AND SALE, 5. 


IMPAIRMENT OF CONTRACTS. 


Impairment of contracts generally, see CONSTITUTIONAL Law, 9. 


IMPROVED SERVITZ. 
Authorization of increase in telephone rates where reconstruction of 
system from grounded to metallic lines is necessary and consented 


| to by subscribers, see RATEs, 14. 








906 INDEX. 


INCOME, 


Lowering of taxes because taxes dependent on income, see RETURN, 27. 


INCORPORATION COSTS. 
Proper and legitimate expenditures made necessary in accomplishing 
results authorized by charter as proper basis for issue of capital 
securities, see Security Issues, 13, 14. 


Treatment of overheads in valuation, see VALUATION, 24-35. 


INDEMNITY. 


Construction « 


f rate contract which is ambiguous with respect to pay- 


ment of taxes and reimbursement by city, see CONTRACTS, 2-6. 
Service requirements on condition that owners file bond to indemnify 
seWage company against loss from arrearages, see PAYMENT, 5. 

] 


Indemnity for liability under conditional sales contract, see SecURITY 


ISSUES, 5. 


INDEX FIGURES. 
} 9 


Check on reproduction cost by index figures, see VALUATION, 2. 


INDIANA. 


Evasion of laws regulating stock buying in competitors by holding com- 
panies, see INTERCORPORATE RELATIONS, 1, 2. 


INJUNCTION. 
1. Equity courts will not interfere by injunction to restrain the opera- 


on of corporations claiming the right to exercise a competitive franchise 


ted under the legislative authority conferred by the council, where a pre- 
El Dorado v. Coats (Ark. Sup. Ct.) 


vious grant had not been exclusive. 


2. Operation of a motor bus utility unauthorized hy the Commission 


any governmental authority cannot be enjoined by a court in a suit for 
railroad unless the latter can show some 


injunction filed by a competing 
irreparable, impending loss if the former’s activity be allowed to continue. 


Long Island R. Co. v. Glen Cove & N. Y. Coach Corp. (a. =. Sup. cs. Sp. 


J 2 
3. Inju on will not issue because of an alleged “irrepar s 
by a ra 1 as a result t illegal operation of a motor bus carrie 
tless s clear evidence of diminution in revenue of the latter as a 
dit resul nt tine tivitv of the former. Long Island R. Co. v. Glen Cove 


& N. ¥. Coach Corp. (N. Y¥. Sup. Ct. Sp. T.) 255. 


INSURANCE. 
i licy for public liability of motor carriers, see 


Sulliciency of insurance poli 


INSURANCE DURING CONSTRUCTION. 


Treatment of overheads in valuation, see VALUATION, 24-35. 
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INTANGIBLE PROPERTY. 
Valuation of, see VALUATION, 58-79. 


INTERCORPORATE RELATIONS. 

Evidence as to ownership of stock in telephone utility as material to 
consideration of petition for authority to purchase such stock by 
two other telephone companies, see CONSOLIDATION, MERGER, AND 
SALE, 3. 

Lack of Commission jurisdiction to prevent sale of stock to individual 
in interest of nonresident holding company, see CONSOLIDATION, 
MERGER, AND SALE, 10. 

Reduction of electrie rates because of improvident service contract for 
power from afiiliated company, see RATEs, 13. 

Payments to related companies as an operating expense, see RETURN, 
25, 26. 

Management fee and percentage of gross revenues payable to another 
company as not a proper operating expense of a natural gas com- 
pany, see RETURN, 32. 

Power of Commission to examine bond sale between affiliated companies 
With consideration of interest of city as copartner in property, see 
SecuRITY IssvEs, 10. 

Valuation of mains and pipes of natural gas company at actual cost 
as preferred over theoretical prices based on general quotations 
where public utility through affiliations is enabled to secure ma- 
terial advantageously, see VALUATION, 45. 


1, An admission by an oflicial of a telephone company that the plant 


superintendent of his company was also a director “by courtesy” of a hold- 


ing company on the board of another utility to “represent the interest” of 
the first utility which claimed to have no money invested in the second, led 
to the conclusion that the spirit if not the letter of a law (§ 95, Public 
Service Commission Act) providing that no publie utility should by any 
means acquire “property, stock, or bonds” of another similar utility with- 
out Commission authority, had not been followed. Re Northwestern In- 
diana Feleph. ¢ » (Ind.) 717. 

2. A law (§ 18, Public Service Commission Act) providing that the 
majority of the board of directors of every utility operating within the 
state should he bona fide residents and citizens of that state is violated 
when three of five directors of domestic telephone company are residents 
and citizens of another state. Re Northwestern Indiana Teleph. Co. (Ind.) 


717. 


INTEREST. 
Sale price and interest rate of security issues, see Security Issvgs, 


15-18. 


INTEREST DURING CONSTRUCTION, 
Treatment of overheads in valuation, see VALUATION, 24-35. 


P.U.R.192SB. 








908 INDEX. 


INTERMEDIATE POINTS. 
Wharf or landing place which appears to be out-of-line in normal 


navigation course between two major points as not given status ot 


intermediate point under law providing for special rates to such 
points, see RATEs, 24. 
Duty of motor carrier to transport passengers between intermediate 


points, see SERVICE, 39. 


INTERSTATE COMMERCE. 
Compliance with law requiring certificate to do interstate business as 
not giving the right to haul interstate passengers, see CERTIFICATES 
OF CONVENIENCE AND NECESSITY, 3. 

Annotation on jurisdiction of state with respect to interstate commerce, 
p- 18. 

1. An injunction issued by a court on an order of the Commission deny 
ing a certificate to a motor transportation company to do intrastate busi 
ness was held not intended to enjoin such utility from engaging in inter 
state commerce and it was further held that had such prohibition been in- 
tended, then to that extent the decree of the court would be inoperative. 
Western Transp. Co. v. People (Colo. Sup. Ct.) 768. 

2. A prohibition against interstate motor carriers also incidentally 
conducting a purely intrastate business without securing a license from 
the proper state authorities therefor, is not a prohibition upon interstate 
commerce but a lawful regulation by the state of its highways. Western 
Transp. Co. v. People (Colo. Sup. Ct.) 768. 

3. The fact that the expense incident to the separation of grades might 
involve the sale of bonds under control of Interstate Commerce Commission 
(U.S. Transportation Act of 1920) does not deprive the Illinois Commission 
of jurisdiction to order such separation where there is no competent evi 
dence tending to show that a sale of any security under control of the Inter 
state Commerce Commission would in fact be necessary. Chicago & N. W. R. 
Co. vy. Illinois Commerce Commission (Ill. Sup. Ct.) 153. 

4. The authority of a railroad to project its trains across thoroughfares 
in interstate commerce must be subject to such limitation as may be imposed 
upon it by the state in the interest of the safety of its citizens. Chicago 
& N. W. R. Co. vy. Illinois Commerce Commission (Ill. Sup. Ct.) 153. 

5. Orders of the Commission regarding the proper installation of wir- 


ing are not void because they affect interstate transmission of telephonic 


messages in view of the fact that Congress has not legislated on the regula- 
tion of telephones used in interstate commerce. New England Teleph. & 
Teleg. Co. v. Department of Public Utilities (Mass. Sup. Jud. Ct.) 396. 

6. Orders of the Commission directly affecting interstate commerce 
within the sphere covered by congressional legislation are void. New Eng- 
land Teleph. & Teleg. Co. v. Department of Publie Utilities (Mass. Sup. Jud. 
Ct.) 396. 

7. The Commission has no jurisdiction to grant a remedy to a com- 
plaint against telephone service which affects interstate commerce under a 
law (G. L. Chap. 159, § 16) confining the supervisory and regulative power 
conferred to service in transmission “within the commonwealth.” New 


P.U.R.1928B 
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INTERSTATE COMMERCE—continued. 
England Teleph. & Teleg. Co. v. Department of Publie Utilities (Mass. Sup. 
Jud. Ct.) 396. 

Ss. The requirements of the Missouri Bus Law as to securing a « 
tificate of colivenience and necessity, paying special license fees for the 


nse of the road, the observance of general rules and regulations promulgated 


ap- 


by the Commission, and the furnishing of proper liability insuyance ar 
plicable even to interstate motor carrier operation and do not place an undue 
or unjust burden upon interstate commerce. Re Pickwick Stages System 
(Mo. Re 

% The Commission has no power to interfere with the motor bus 
operations of an applicant for a certificate of convenience and necessity 
confined to the transportation of passengers between terminals in diilerent 


states. Re Inter-City Coach Co. (R. I.) 859. 


10. It is the duty of the Commission to assume that an applicant for a 
certificate of convenience and necessity for an interstate reuic intends to 


confine itself to engaging in interstate commerce. Re Inter-City Coach Co. 


11. Granting an application for a certificate of convenience and ne- 





cessity for a proposed interstate bus route with certain specific conditions 
deemed necessary to protect legitimate intrastate commerce from invasion 
does not create an undue burden on interstate commerce. Re Inter-City 


Coach Co. (R. I.) 889. 


INTERSTATE SYSTEM. 


Apportionment applied to transmission system of natural gas company 


having property in two states as applied to line loss, see Apror- 
TION MENT, 2. 


INTERURBAN RAILWAYS. 

Preference of motor utility operator already successful in other terri- 
tory rather than interurban railway company which proposes to 
operate busses, see CERTIFICATES OF CONVENIENCE AND NECESSITY, 
24. 

Economies resulting from electrification of interurban railroad previ- 
ously a steam railroad, see SecurITY ISSUEs, 4. 

Authorization of bonds to provide for electrification of railway where 
discount was to be amortized and could be absorbed by savings, 


see SEcURITY ISSvugEs, 15. 


INVESTMENT. 
Book cost or original investment as the basis for computing depreciation, 
see DEPRECIATION, 1. 
Present fair value rather than money invested in utility property as 
basis on which to calculate rates, see RETURN, 3. 


JOINT USE. 
Joint use of tools and equipment as a ground for deduction from value, 
see VALUATION, 43. 
P.U.R 1628B 
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JURISDICTION. 


Of Commissions over accounting, see ACCOUNTING, 2. 


—- 


Of Commissions generally, see COMMISSIONS, 2 
Of Commissions over consolidation, merger, and sale, see CoNSOLTMA- 


TION, MERGER, AND SALE, 10. 


see CROSSINGS, 3. 


Of Commissions with respect to crossings, 
Or; Commissions over rates, see RAtTres, 4-10. 


Of Commissions over reparation, see REPARATION, 1, 2. 
Of Commissions over return, see RETURN, 2. 
Of Commissions ever security issues, see Security Issues, 8-12. 


service, see SERVICE, 2-8. 


Jurisdiction to safeguard publie rights in regard to water powers, 


Of Commissions over 
see 


WATER POWERS, 1-3. 


LABOR. 


Lack of Commission jurisdiction over questions of employees’ wages, 


see COMMISSIONS, 13. 
penditures for labor and other expenses in drilling new gas wells 


“ 


as chargeable to gas well construction instead of to operating 
2 


expenses, see RETURN, 34. 


Treatment of overheads in valuation, see VALUATION, 24-35. 
bor, hauling freight, and similar items ineurré 


Charges for cost of la 
included in rate base when 


in drilling of natural gas wells as not 
these items have been charged to operating expense, see VALUA- 


TION, 38. 


LAND. 
Treatment of application of power utility to issue additional securities 


LO 

because of alleged increase to value of land, see SecURITY ISSUES, 
6. 

Application of cost of reproduction theory to land, see VALUATION, 6. 

Transmission rights-of-way and land of natural gas utility as not de- 


preciated, see VALUATION, 18. 


LANDING FIELDS. 
Requirements of landing fields for aviation service, see AVIATION, 3. 


LARGE CONSUMERS. 
Allocation of customer cost in determining gas rate structure, see RaTEs, 


26, 27. 


LEAKAGE. 


Apportionment applied to transmission system of natural gas company 
having property in two states as applied to line loss, see APPORTION- 


MENT, 2. 


LEASEHOLDS. 
Valuation of, see VALUATION, 75-78. 


P.U.R.1928B. 
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LEASES. 
Valuation of, see VALUATION, 75-78. 


LEGAL EXPENSES. 

Proper and legitimate expenditures made necessary in accomplishing 
results authorized by charter as proper basis for issue of capital 
securities, see SEcuRITY Issues, 13, 14. 

Treatment of overheads in valuation, see VALUATION, 24-35. 


LEGAL QUESTIONS. 
Jurisdiction and powers of Commissions over legal questions, see Com- 
MISSIONS, 10. 


LEGISLATURE, 
Power over rates, see RaTEs, 1, 2. 
Courts as not to interfere with legislative authorization as to rates 
except in clear cases such as unreasonable exercise of police power, 
see RATES, 3. 
LETTERS. 
Denial of receipt of letter from city plant officials as admissible in 
evidence in suit for damages for failure to serve, see EvInENCE, 6. 


LIABILITY. 
Limitation on liability for towing service as not depriving towboats 
of publie utility status, see PuRLIc UTILiTIEs, 12. 


LICENSES. 
Licenses for diversion of state water power as not granted wholly for 
benefit of licensees but pursuant to policy of state favoring gener- 
ation of low priced hydroelectric power, see WATER POWERS, 4. 


LIMITATIONS. 
Limitations and conditions attaching to certificates, see CERTIFICATES 
OF CONVENIENCE AND NECESSITY, 25. 
Limitation on liability for towing service as not depriving towboats of 
public utility status, see PuBLic UTILITIEs, 12. 


LOCAL CONSENT. 
For service under certificates of convenience and necessity, see CER- 
TIFICATES OF CONVENIENCE AND NECESSITY, 9, 10. 


LOGS. 
Rate regulation applicable to log transportation by towboats as not 
unconstitutional, see CONSTITUTIONAL Law, 8. 


LONG DISTANCE SERVICE. 
Apportionment of terminal fees between telephone companies, see AP- 
PORTION MENT, 1. 
Rates for long distance telephone service, see RATES, 34-36. 
P.U.R.1928B. 
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LOSSES. 
Refusal to enjoin operation of motor bus utility unauthorized by Com- 


mission or other governmental authority in suit filed by compet- 


ing railroad unless irreparable loss is shown, see INJUNCTION, 2, 3. 


MAGNETO SERVICE, 
Probable necessity for reconstruction of telephone, system from mag- 


1 


neto to common hattery, as affecting valuation, see VALUATION, 15. 


MAINS AND PIPES. 

Apportionment applied to transmission system of natural gas company 
laving property in two states as applied to line loss, see APPORTION- 
MENT, 2. 

Ascertainment of accrued depreciation of natural gas mains, see De- 
PRECIATION, %. 

Percentage allowance for depreciation of items of natural gas property, 
see DEPRECIATION, 11-15. 

Commission jurisdiction over operator of municipally owned mains, see 
Pusiic UTILITIES, 2. 

Service to applicant residing on that side of boundary street which is 
just outside of corporate limits of village in which utility has 
previously served where service not restricted by charter or cer- 
tilficate and mains are available, see SERVICE, 18, 19. 

Rules relating to water service connections with mains, see SERVICE, 
35-37. 

Rules and regulations of water utility, see Service, 46-52. 

Valuation of mains and pipes, see VALUATION, 45. 


Valuation of parallel mains, see VALUATION, 47, 51. 


MAINTENANCE. 
Condemnation of property for maintenance of utility service, see Emr- 
NENT DoMAIN, 1. 


Expense of spur track maintenance, see SERVICE, 40, 


MANAGEMENT. 
Power of Commissions over managerial questions, see COMMISSIONS, 
11-14. 
Management fee and percentage of gross revenues payable to another 
company as not a proper operating expense of a natural gas com- 
pany, see RETURN, 32. 


MARKET VALUE. 
Duty of Commission to consider sale price in authorizing security issues, 
see SECURITY ISSUEs, 8. 
Market value as a measure of value for rate making, see VALUATION, 1. 
Consideration of market value in valuing leaseholds and natural gas 
rights, see VALUATION, 77. 


P.U.R.1928B 
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MATERIALS AND SUPPLIES. 
Factors considered in allowing for working capital, see VALUATION, 52- 


vi. 


MEASURING STATIONS. 
Percentage allowance for depreciation of items of natural gas property, 
see DEPRECIATION, 11-15. 


MERGER. 


See CONSOLIDATION, MERGER, AND SALE. 


MESSAGES. 
Apportionment of terminal fees between telephone companies, see AP- 
PORTION MENT, 1. 


METALLIC LINES. 
Authorization of increase in telephone rates where reconstruction of 
system from grounded to metallic lines is necessary and consented 


to by subscribers, see RATES, 14. 


METERS. 

Failure to read and remove meter on request, see PAYMENT, 2. 

Failure to provide metered service to domestic consumers as not un- 
reasonable where tariff discloses no discrimination and saving of 
water from such charge would not offset additional investment and 
expense, see RATES, 22. 

Charge for reinstalling water meters in absence of explanation as not 
permitted, see RATES, 23. 

Right of gas utility to discontinue service where consumer refuses or 
neglects to maintain condition at residence admitting of regular 
meter reading, see SERVICE, 33. 

Ownership of meters, see SERVICE, 34. 

Rules and regulations of water utility, see Service, 46-52. 

Cost of meter installation as an item in valuation, see VALUATION, 36. 

Valuation of meters owned by consumers, see VALUATION, 41. 


METROPOLITAN TRANSIT. 
Metropolitan transit reorganization, see CONSOLIDATION, MERGER, AND 
SALE, 11-14. 


MONOPOLY AND COMPETITION. 

Consideration of notice to telephone ccmpany on review of order grant- 
ing certificate to rival company, see APPEAL AND ReEvIEw, 4. 

Mere convenience of additional service without showing of inadequacy 
of existing service as not a ground for granting certificates, see 
CERTIFICATES OF CONVENIENCE AND NECESSITY, 15. 

Question of exclusive franchise, see FRANCHISES. 

Refusal of court to interfere by injunction to restrain operation of 

P.U.R.192SB. os 
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MONOPOLY AND COMPETITION—continued. 
corporations claiming right to exercise competitive franchise where 
previous grant was not exclusive, see INJUNCTION, 1. 

Refusal to enjoin operation of motor bus utility unauthorized by Com- 
mission or other governmental authority in suit filed by competing 
railroad unless irreparable loss is shown, see INJUNCTION, 2, 3. 

Order to charge equal meter rates for test period in view of discrimina- 
tory and wasteful flat rates and existence of competition, see RaTEs, 
38. 

Commission power to require competitive bidding at sale of utility 
bonds, see Security Issues, 11. 

Filing of opposing application for certificate to operate motor busses 
over substantially same territory as that served by street railway 
as admission of force of position taken by another applicant that 
street railway service is inadequate, see SERVICE, 15. 

Purchase of competitor’s right as not a part of rate base, see VALUA- 
TION, 39. 

Valuation of parallel water mains, see VALUATION, 47. 

Valuation of parallel gas mains, see VALUATION, 51. 


Annotation on possibility of lower rates as affecting competition, p. 
657. 

Annotation on inadequacy of existing service, p. 658. 

Annotation on competition by transportation companies, p. 659. 

Annotation on restrictions and conditions, p. 660. 

Discussion of authorities and decisions showing that the theory of com- 
petition as a fegulator of rates and service of the public utility industry 
has been generally recognized as ineffective, p. 841. 

1. Where a structure or group of structures which might reasonably 
be considered as requiring one complete service such as a toll house which 
is a necessary adjunct to a bridge, are so located as to lie across a ter- 
ritorial boundary of two competitive utilities, the consumer should be 
permitted to take service from either side of such boundary line. Vallejo 
Electric Light & P. Co. v. Great Western Power Co. (Cal.) 655. 

2. The Commission approved in the interest of public convenience and 
necessity a contract between a private and a city electric utility whose 
proposed lines closely paralleled each other for several miles, whereby the 
territory common to the two plants was divided in equitable fashion and 
the routes of the lines accordingly readjusted. Re Public Service Co. (Colo.) 
574. 

3. A stipulated division of rural territory by two utilities, parties to 
an anticompetitive agreement, whereby a privately owned utility agreed 
to give a city plant first chance to serve the customers, was excluded from 
certificates of convenience and necessity of both where the city did not 
appear to desire or consent to such service in the near future and where 
the Commission believed it unwise to pre-empt such territory in favor of 
a utility which might never be willing to serve it. Re Publie Service Co. 
(Colo.) 574. 

4. A strong showing of inadequacy of existing service should be made 
by an applicant for a rival certificate of convenience and necessity before 
P.U.R.1928B. 
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MONOPOLY AND COMPETITION—continued. 

a separate operation over an existing carrier route will be authorized in 
view of the fact that the Commission has power to regulate service and 
has always stood ready to hear any complaints and to make such orders 
as will remedy reasonably a minor defective service. Re Pless and Davis 
i 


83. 


{LOY ) 

5. The Publie Utilities Act confers upon the Public Service Commission 
the power to determine whether a community already occupied and served 
by one utility may be invaded by another utility giving the same kind of 
service, and whether the public interest or that of the utilities would be 
subserved by the construction and installation of a second system in the 
community. Kansas Gas & E. Co. v. Public Service Commission (Kan. 
Sup. Ct.) 492. 

6. It is within the power of the Commission to determine whether a 
permission to a second utility would operate as a needless economic waste, 
disadvantageous alike to the public and the utility, and if these facts were 
found to exist to make an order regulating the service, in effect substitut- 
ing regulation for competition, and even going to the extent of excluding 
the applying utility from the zone or territory already occupied and being 
served by another utility with the permission of the Commission. Kansas 
Gas & E. Co. v. Public Service Commission (Kan. Sup. Ct.) 492. 

7. A company operating interstate motor busses should not be author- 
ized to do an intrastate business in competition with motor carriers and 
railroads successfully handling all traffic that is offered, and able to meet 
future traffic demands, when the entry of another motor carrier into the 
intrastate traflice would reduce the revenues of the existing carriers thereby 
checking their expansion and impairing their service. Re Pickwick Stages 
System (Mo.) 1. 

8. Telephone service by a second company which has secured a fran- 
chise to establish an exchange should be permitted, notwithstanding the 
expense usually incident to the duplication of such facilities in one com- 
munity, where existing service, furnished from an exchange in another city, 
is inadequate and there is no assurance of improvement, by the utility oc- 
cupying the field, within a reasonable time. Re Missouri City Teleph. Co. 
(Mo.) 810. 

9. Service to the public is of first importance and considerations look- 
ing towards the protection of a transportation monopoly which has not 
rendered adequate service should not be accorded any great weight on an 
application by another carrier for authority to serve. Re Jewett (Vt.) 
225. 

10. Under § 82, Chap. 17, of the Acts of the Legislature of 1925, no 
permit to operate motor vehicles for public transportation for hire shall 








be issued by the State Road Commission until it be established upon a 
proper investigation that the privilege so sought by the applicant is neces- 
sary or convenient for the public, and that the proposed service is not then 
being adequately performed by any other persons, partnership, or corpora- 
tic Monongahela West Penn Pub. Service Co. v. State Road Commission 
(W Va Ct. App.) 161. 

1!. Tke publie policy of this state, as expressed in kgislative enact- 
PRA 28B. 











ments, requires that pul 


veral applicants for the initial permit to 
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lie utilities be given reasonable protection from 


trimental competition. Wherefore, when an existing carrier is one of 


t sperate motor busses over a 


av between points served by the railroad of the carrier, and it 





is fully 


> 


lified to render the additional service proposed, the State Road Com- 


] ] 


ssion should ordinarily give the preference to the carrier. Monongahela 


t Penn Pub. Service Co. v. State Road Commission (W. Va. Ct. App.) 


MORTGAGES. 


Provisions relating to mortgage bonds of company purchasing street 


railway at receiver's sale, see SECURITY ISSUES, 3. 


MUNICIPALITIES. 


Local consent hefore receiving certificate, see CERTIFICATES OF CoN- 


VENIENCE AND NECESSITY, 9, 10. 


Refusal of Commission to grant license for operation of motor vehicles 


through a town against the express wishes of local authorities, see 
CPRTIFICATES OF CONVENIENCE AND NECESSITY, 13. 

Commission as not attempting to assume powers that have been re- 
served to municipalities with respect to motor bus regulation, see 
COMMISSIONS, 3. 


Validity of duplicate unexclusive franchises, see CONSTITUTIONAL Law, 


Police power with respect to city contracting away its rights as to 
rates, sce CONSTITUTIONAL LAw, 10-14. 

Capacity of municipality to enter into contract, see CONTRACTS, 1. 
Construction of rate contract which is ambiguous with respect to pay- 
ment of taxes and reimbursement by city, see CONTRACTS, 2-6. 

} 


Statutory enactment that rates should not be unreasonable or unjustly 


discriminatory as rebutting presumption of prior legislative au- 
thority for free fire service to municipalities, see DISCRIMINATION, 
4. 

Discrimination in granting lower rates for public utility service to 
municipal and other public corporations, see DISCRIMINATION, 5. 

Franchises from municipalities, see FRANCHISES. 

Commission jurisdiction over operator of municipally owned mains, see 
Pustic UTILities, 2. 

Street railway franchises as subject to legislative regulation as to 
rates, see RATES, 2. 

Absence of presumption that statutory requirement that municipalities 
guarantee dividends to water utility was meant as consideration 


for free fire service, see Rerurn, 1. 


Necessity of Commission consideration of recapture provision ef city 
traction contract in passing upon application to issue securities 
for needed equipment, see SECURITY ISSUES, 9. 


Relevancy of question whether station at which passengers or freight 
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MUNICIPALITIES—continued. 
are loaded and unloaded is inside or outside of corporate limits 
of cities or towns, see SERVICE, 38. 
Duty of utility to operate booster pump to supply reservoir, see SERv- 
ICE, 45. 


MUNICIPAL PLANTS, 

Evidence in suit for damages for failure of municipal plant to furnish 
water, see EVIDENCE, 5-8. 

Materiality of evidence as to duty to serve, see EvipENcE, 10, 11. 

Municipal plant rates, see RATEs, 28. 

Order to charge equal meter rates for test period in view of discrimina- 
tory and wasteful flat rates and existence of competition, see 
RATES, 38. 

Estoppel to recover excess water rates or additional damages which 
might otherwise lawfully be claimed where money has been paid 
to city without questioning right to collect, see REPARATION, 3. 

Duty of municipal water utility to supply water impartially, see Serv- 
ICE, 10. 

Duty to notify consumer of requirements of service, see SERVICE, 43. 


1. A certificate of convenience and necessity for a borough to acquire 
and operate a local electric utility and a refusal of authority to another 
private utility to buy the capital stock of the same is the extent to which 
a Commission may aid the municipal acquisition of a private utility. 
Brookville v. Solar Electric Co. (Pa.) 621. 

2. The Public Utilities Commission is charged with the duty of regu- 
lating the practices, rates, and charges of municipally owned as weil as 
privately owned public utilities operating for hire in the state of Utah (§ 
4782, Compiled Laws of Utah, 1917). Logan City v. Utah Power & Light 
Co. (Utah) 410. 

3. A city or other municipal corporation going into a utility business 
takes upon itself the character of an ordinary commercial concern in its 
proprietary capacity and to that extent ceases to function in its govern- 
mental capacity. Logan City v. Utah Power & Light Co. (Utah) 410. 


NAME. 
Restriction of joint tradename in the absence of partnership, see CEr- 
TIFICATES OF CONVENIENCE AND NECESSITY, 25. 


NATURAL GAS. 

Burden on appellant to overcome presumption in favor of Commission 
order denying application for creation of special zone for city on 
account of location as applied to source of natural gas, see APPEAI 
AND REVIEW, 6. 

Apportionment applied to transmission system of natural gas company 
having property in two states as applied to line loss, see APPORTION- 
MENT, 2. 

Disapproval of allowance for amortization of physical property of nat- 

P.U.R.1928B. 
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NATURAL GAS—continued. 
ural gas company partly because of adequate past provision, see 
DEPRECIATION, 4. 

Necessity of operating charges sufficient to care for depreciation and 
provide for retirement of additions to capital including gas well 
construction, see DEPRECIATION, 5. 

Ascertainment of accrued depreciation of natural gas mains, see De- 
PRECIATION, 9. 

Determination of accrued depreciation of natural gas well equipment, 
see DEPRECIATION, 10. 

Depreciation of natural gas property, see DEPRECIATION, 11-15. 

Natural gas rates, see RATES, 29. 

Treatment of gasoline revenues in fixing rates of natural gas company, 
see RETURN, 4. 


Right of owner of natural gas property to just compensation, see R 


\E- 
rURN, 8. 

Return allowed for a natural gas company, see RETURN, 17, 18. 

Expenditures for labor and other expenses in drilling new gas wells 
as chargeable to gas well construction instead of to operating ex- 
penses, see RETURN, 34. 


} 


of Commission to know amount for which property has been sol 





see VALUATION, 1. 
Transmission rights-of-way and land of natural gas utility as not de- 
VALUATION, 18. 
Treatment of overheads in valuation, see VALUATION, 24-35. 


preciated, s 


Charges for cost of labor, hauling freight, and similar items incurred 
in drilling of natural gas wells as not included in rate base when 
these items have been charged to operating expense, see VALUA- 
TION, 38. 

Treatment of cost of trenching and backfilling in natural gas prop- 
erty valuation, see VALUATION, 46. 

Valuation of natural gas leases and leaseholds, see VALUATION, 75-78. 


NECESSITY. 
See CERTIFICATES OF CONVENIENCE AND NECESSITY. 


NEGLIGENCE. 
General allegation of negligence in power transmission, see ELECTRIC- 


ITY, 3. 


NONPHYSICAL ELEMENTS. 
Nonphysical elements affectin 22-35. 


¢ value, see VALUATION, 





NOTICE. 
Consideration of notice to telephone Cc 


ing certificate to rival company, see APPEAL AND REVIEW, 4. 


mpany on review of order grant- 


NUISANCE. 
Interference with transmission of telegraph messages caused by indue- 


tion of electrical forces from high voltage line as not a nuisance 


} 


within Civil Code provisions, see ELecrricity, 1. 


P.U.R.1928B. 
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GBSOLESCENCE., 
Consideration of obsolescent property in valuation, see VALUATION, 14, 
15. 
OFFICERS. 


Violation of law with regard to directors of domestic telephone com- 
pany, see INTERCORPORATE RELATIONS, 2. 

Salaries of officials as an operating expense, see RETURN, 29. 

Management fee and percentage of gross revenues payable to another 
company as not a proper operating expense of a natural gas com- 
pany, see RETURN, 32. 


OPERATING EXPENSES. 


Commission power to scrutinize extravagant expenditures in rate case, 

see RETURN, 2. 

Operating expenses and other deductions from gross revenues, see ReE- 
TURN, 19-34. 

Amounts which would properly be deducted from book investment of 
natural gas company for retirement as not deducted where invest- 
ment should be amortized, see VALUATION, 37 

Charges for cost of labor, hauling freight, and similar items incurred 

n drilling of natural gas wells as not included in 


i rate base when 
these items have been charged to operating expense, see VALUA- 


OPERATION IN GOOD FAITH. : 
Operation in good faith prior to regulation, see CERTIFICATES OF Con- 
VENIENCE AND NECESSITY, 16-23. 


OPINION. 


Opinion evidence as to value of rights of way, see VALUATION, 79. 


ORDERS. 
Cross examination of witness upon exhibit not in evidence as correctly 
denied to railroad attacking Commission order in lower court, see 


EVIDENCE, 3. 
Validity of Commission orders regarding proper installation of wiring 
, 


when telephone company is engaged in interstate commerce, see 
at 


INTERSTATE COMMERCE, 5 


ORDINANCES. 
Franchise ordinances generally, see FRANCHISES. 
Validity of duplicate 


unexclusive franchises, see CONSTITUTIONAL Law, 
9, 


ORIGINAL COST. 


> » ; 
Book 


cost or original investment as the basis for computing deprecia- 
tion, see DEPRECIATION, 1. 
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OVERCHARGES. 


Deduction by consumer for over: 


harge which Board is not authorized 
to order refunded, see PAYMENT, 3. 


Reparation for overcharges, see REPARATION. 


OVERHEADS. 
Application of depreciation to theoretical cost of the utility property 
including overheads, see DEPRECIATION, 2. 


Treatment of, in valuation, see VALUATION, 24-35. 


OWNERSHIP. 


Ownership of meters, see SERVICE, 34. 


PARENT COMPANIES. 
See INTERCORPORATE RELATIONS. 


PARTIES. 
Qualifications of complainant as immaterial if practice of utility 
brought before Commission is one having public interest, see SERvV- 


ICE, l. 


1. A complaint demanding sewage service should be dismissed as to a 
trust company charged as a co-defendant because of some questionable ad- 
verse interest which it has in the premises on which the system is located, 
on the ground that the question of ownership or title will not be enter- 


tained by the Commission where the premises used are in fact under full 


control of the utility. Devon Park Hotel Corp. v. Hunter (Pa.) 624. 

2. A complaint demanding sewage service should be dismissed as to a 
c rp ration fc rmed for the purpose of taking over a drainage system whieh 
was in fact never turned over to it in any manner or to any extent and to 


oceeds from the system have ever been paid. Devon Park Hotel 


Ww ch no pr 
Hlunter (Pa.) 624. 


\ 


PARTNERSHIP. 
Restriction of joint trade name in the absence of partnership, see CErR- 


TIFICATES OF CONVENIENCE AND NECESSITY, 25. 


PASSENGERS. 
Commission power to determine reasonable rates for passenger trans- 


mn railroads, see RATES, 7. 


portat ion 


PAVING. 
Decision by Publie Service Commission of sister state compelling street 


f streets 


railway company upon discontinuance to leave surface « 
in condition similar to remainder of highway under statute in that 
state as not applying where there is no such statute, see CoMMIS- 
SIONS, 6. 
Cost of street paving as an operating expense of a railway system, see 
RETURN, 30. 
P.U.R.1928B. 
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PAVING—continued. 


Duty of street railway to leave streets, avenues, and highways in good 


condition of repair upon withdrawal of property, see SERVICE, 25. 


PAYMENT. 

Refusal of water system to accept payment after taking such compen- 
sation for many years as not changing its status to that of a pri- 
vate company, see PUBLIC UTILITIES, 4. 

Reserve for uncollectible accounts of natural gas company as not charge- 
able to operating expense when each consumer is required to make 
deposit, see RETURN, 31. 

Factors considered in allowing for working capital, see VALUATION, 
i) ee 


v2-J4. 


1. Discontinuance of service to enforce payment of a gas bill disputed 
in evident good faith as excessive is not justified until the question of the 
consumer’s indebtedness has been settled in a court of law. Wood v. Pub- 


lie Service Electric & Gas Co. (N. J.) 609. 


An adjustment should be made in an unusually high bill covering a 
period when service was not received and resulting from the reading of a 
meter after its removal by house wreckers because of the failure of the util- 
ity company to read and remove it upon receiving notice that the building 
in Which it was located would be torn down. Dixie Candy Co. v. Atlantic 
City Electrie Co. (N. J.) 702. 

3. The Board will not permit a discontinuance of service, if, in pay- 
ment of future bills a consumer deducts an amount already paid under pro- 
test in excess of what the Board has approved as a reasonable charge, where 
it lacks authority to order a cash refund of the excess. Dixie Candy Co. v. 
Atlantie City Electric Co. (N. J.) 702. 

4. A utility cannot place the financial liability of a previous owner or 
previous tenant upon any subsequent or prospective consumer not in some 
way identified with the earlier user and for that cause deny service, espe- 


} 


ith any recorded 


cially where the premises served have never been charged w 
lien arising out of the previous service. Devon Park Hotel Corp. v. Hunter 
(Pa.) 624. 


5. Service by a draina 





utility to a hotel preperty was ordered upon 
condition that present owners file a bond in appropriate form indemnify- 
ing the sewage operator against any loss from arrears to the extent of 
$1,000 in view of the experience of the utility with former owners and 
operators of the same property. Devon Park Hotel Corp. v. Hunter (Pa.) 
624. 

6. A utility rule stating that all hills “will be rendered at face and 
tre subject to a discount of 10 per cent if paid by the 15th of the month” 
vas declared indefinite and a revision suggested to provide for all bills 
heing rendered at face, to be due at the end of each quarter, subject to a 


liscount of 10 per cent if paid on or within fifteen days after the due date. 


leartield v. Clearfield Water Co. (Pa.) 630. 
P.U.R.1928B 








PENALTIES. 


Penalty for illegal operation, see CERTIFICATES OF CONVENIENCE AND 
NECESSITY, 26, 27. 


PERMITS. 
Licenses for diversion of state water power as not granted whiolly for 
benefit of licensees but pursuant to policy of state favoring gen- 


eration of low priced hydroelectric power, see WATER Powers, 4. 


PETITION. 
Denial of certificate to operate motor utility when only evidence of 
necessity is petition signed by the inhabitants, see CERTIFICAT S 
OF CONVENIENCE AND NECESSITY, 15. 
Requisites of petitions to give Commission jurisdiction over complaint 
against railroad service, see SERVICE, 2, 3 


=, o- 


PILOTS. 


Qualification of pilots of aeroplanes, see AVIATION, 4. 


PLEADINGS. 
Sufficiency of citation to show cause why a penalty should not be levied 
for illegal operation, see CERTIFICATES OF CONVENIENCE AND NECES- 
sity, 26. 
Question whether a Commission has been given power by legislature to 
grapt utility the right to cease operations altogether as not de- 
cided in proceeding where the utility has voluntarily invoked juris- 
diction of Commission by filing petition for abandonment, see Com- 
MISSIONS, 5. 
General allegation of negligence in power transmission, see ELEcTRIC- 
ITY, 3. 
Requisites of petitions to give Commission jurisdiction over complaint 
against railroad service, see SERVICE, 2, 3. 





PLUMBERS. 


Rules and regulations of water utility, see SERVICE, 46-5 





POLES. 


Valuation of trolley pole and wire easements, see VALUATION, 62. 


PCLICE POWER. 

see also CONSTITUTIONAL Law, 10-16. 

Courts as not to interfere with legislative authorization as to rates 
except in clear cases such as unreasonable exercise of police power, 
see RATES, 3. 


POWER. 


Reduction of electric rates because of improvident service contract for 
power from alliliated company, see Rates, 13. 
P.U.R.1928B. 
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POW ER—continued. 
Treatment of application of power utility to issue additional securities 
because of alleged increase to value of land and water rights, see 
Security Issues, 6. 


POWERS. 
Of Commissions generally, see Commissions, 2-14. 
Of Commissions over consolidation, merger, and sale, see CONSOLIDATION, 
MERGER, AND SALE, 10. 





Of legislature over rates, see Rates, 1, 2. 

Of courts over rates, see RATES, 3. 

Of Commissions over rates, see RATES, 4-10. 

Of Commissions over reparation, see REPARATION, 1, 2. 

Of Commissions over return, see RETURN, 2. 

Of Commissions over security issues, see SecuRITY IssuEs, 8-12. 


> 


Of Commissions over service, see SERVICE, 2-8. 


PRESSURE. 
Application of Boyle’s Law in valuing gas leaseholds, see VALUATION, 
76. 
PRESUMPTIONS. 


Burden of proof and presumptions as to reasonableness of rates, see 
Rates, 17-20. 


PRIVATE COMPANIES. 
What constitutes a public utility or a private company, see PuBLIC 
UTILITIES. 


PRIVATE FIRE PROTECTION. 
Rules and regulations of water utility, see Service, 46-52, 


PRIVATE ROAD. 
Reduction in estimated allowance for private road of water utility, see 
VALUATION, 42. 





PROCEDURE. 

Rules as to admissibility of evidence before Commission, see EvrpENCcE, 2. 

Evidence by city plant as to its procedure upon application fer service 
as proper where it is being used for damages resulting from al- 
leged failure to serve, see EVIDENCE, 7. 

Adjustments in fares or charges for transfers as not considered in ap- 
plication for approval of merger of street railway systems, see 
RATES, 33. 

Commission jurisdiction over abandonment of station agency with power 
to formulate rules of procedure for hearing of application, see Srrv- 
ICE, 5. 


1. Rules of pleading and practice and the technical rules of evidence 
P.U.R.1928B. 


XUM 
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PROCEDURE—continued. 
that are to be observed by the trial courts, do not apply to hearings before 
the Public Utilities Commission (§ 4820, Chap. 5, Compiled Laws of Utah, 
7). Logan City v. Utah Power & Light Co. (Utah) 410. 


19] 


PROMOTERS. 
Promoter who, by reason of the failure of a proposed corporation to 
take over a sewerage system, is in control of the system and actively 
solicits business as operator of a public utility, see Pusiic UTILI- 


TIES, 5. 


PUBLIC RIGHTS. 


Jurisdiction to safeguard public rights in regard to water powers, see 


WATER PowERs, 1-3. 


PUBLIC UTILITIES. 


I. In general, 1, 2. 
II. What constitutes a public utility, 3-12, 


I. In general, 
Proper party to be made defendant on complaint demanding sewage service, 
see PARTIES, 1, 2. 
Summer resort company engaged in serving public as rendering public serv- 
ice and having duty to serve all patrons alike even though it is only 


a semi-public utility corporation, see SERVICE, 11. 


Discussion of the evolution of regulation by the state of common ¢ar- 
riage by automobiles, p. 444. 

1. A water system operated for forty years by an industry, the rates 

for which, however, were not filed with the Commission until recent years, 

is held to be so impressed with publie utility obligations and liabilities 

from the beginning of the dedication of its water to public use that its 

status since the establishment of the Commission could not be terminated 


the authority of the latter. Re Marin Lumber & Supply Co. (Cal.) 





2. The Commission has jurisdiction to regulate service by a private 

lity over municipal mains notwithstanding a law (§ 10, Commerce Com- 
mission Act) exempting from its jurisdiction municipally owned plants, on 
the ground that the term “public utility” as used in the act applies to the 
opera ng organization rather than the physical property itself. Dunlap v. 
Clarendon Hills Water Co. (Ill) 582. 


Il. What constitutes a public utility. 


3. A water system originally installed for the purpose of supplying 
water to a sawmill was declared to be a public utility where for forty years 
had been dedicated to public use and sold for compensation to all 
lieants for service within the service area of the system. Re Marin Lum- 

er & Supply Co. (Cal.) 661. 
4. The refusal of a water system, operated by an industry, te accept 


P.U.R.1928B 
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PUBLIC UTILITIES—continued. 

payment for utility service after taking such compensation for forty years 
from consumers which it served, does not change its status to that of a 
private company nor relieve it of its obligation to render public service. 
Re Marin Lumber & Supply Co. (Cal.) 661. 

5. The number of parties with which alleged private hauling contracts 
are made, considering the number of shippers and population of the particu- 
lar community, determines in a great measure, the status of the carrier. 
County Comrs. of Weld County vy. Clayburg (Colo.) 780. 

6. A complaint against a private motor carrier was dismissed where 
he expressly stipulated that he did not hold himself out for publie carriage 
and did not indiscriminately accept and transport freight or express, and 
designated specifically with whom he had an agreement, refusing to trans- 
port for any other. County Comrs. of Weld County v. Clayburg (Colo.) 
780. 

7. The advertisement of a motor freight carrier in a telephone direc- 
tory and correspondence soliciting business are not absolute proof of the 
public utility status of the carrier as defined by the law (Act No. 292, 
Louisiana Laws of 1926) but they are strongly persuasive that the carrier 
holds itself out and actually does perform motor transportation service 
available to the public at large. Public Service Commission vy. Johnson 
Motor Freight Lines (La.) 175. 

8. A promoter who, by reason of the failure of a proposed corporation 
to take over a sewerage system, is in control of the system and actively 
solicits business, is the operator of a public utility within the meaning of 
§ 1 of the Public Service Company Law. Devon Park Hotel Corp. v. Hunter 
(Pa.) 624. 

9. Individuals who construct a sewage system for the purpose of de- 
veloping land and have made a tappage charge, have constituted themselves 
a publie service company as contemplated by § 1 of the Publie Service Com- 
pany Law, especially where most of the mains in the system are located 
under public highways. Devon Park Hotel Corp. v. Hunter (Pa.) 624. 

10. One who undertakes for hire to transport from place to place the 
property of others who may choose to employ him is a common carrier with- 
in settled principles. Washington ex rel. Stimson Lumber Co. v. Kuyken 
dall (U. S. Sup. Ct.) 258. 

11. A tariff filed by an association of fifty owners of towboats was held 
to show that they held themselves out as common carriers, including the 
towing of logs, and for that purpose had devoted their towboats to the use 
of the public, and that they were common carriers not because of legisla- 
tive fiat, but by reason of the character of the business carried on. Wash- 
ington ex rel. Stimson Lumber Co. v. Kuykendall (U.S. Sup. Ct.) 258. 

12. A common carrier is such by virtue of his occupation, not by virtue 
of the responsibilities under which he operates, and the limitations of lia- 
bility peculiar to towboats not having exclusive control of their tows and 
notices that tows are at the owner’s risk are immaterial. Washington e% 
rel. Stimson Lumber Co. v. Kuykendall (U.S. Sup. Ct.) 258 
P.U.R.192S8B. 
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PUMPS. 
Duty of utility to operate booster pump to supply reservoir, see SERv- 


I \ 


ICE, 405. 


QUOTATIONS. 
Valuation of mains and pipes of natural gas company at actual cost as 
preferred over theoretical prices based ou general quotations where 
pullie utility through affiliations is enabled to secure material ad- 


‘ 


vantageously, see VALUATION, 45. 


RAILROADS. 


Crossings general 


vy. see CROSSINGS. 


iggestion in brief filed for industry appealing judgment dismissing 


Si 
suit against railroad for expense of side track maintenance that 
Dp 


properly before court, see APPEAL AND RE 


I 


carrier is liable for repair expense under orders of Director Gen- 
eral of Railroads as not 
VIEW, 0. 

Extent of Commission jurisdiction of managerial questions of service, 
see COMMISSIONS, 11. 

Fixing of rates below point of confiscation as unconstitutional, see 
CONSTITUTIONAL Law, 4, 5. 

Cross examination of witness upon exhibit not in evidence as correctly 
denied to railroad attacking Commission order in lower court, see 
EVIDENCE, 3. 

Refusal to enjoin operation of motor bus utility unauthorized by Com- 
mission or other governmental]! authority in suit filed by competing 
railroad unless irreparable loss is shown, see INJUNCTION, 2, 3. 

Exercise of loeal police powers with respect to interstate railroads, see 
INTERSTATE COMMERCE, 3, 4. 

Commission power to determine reasonable rates for passenger trans- 


portation on railroads, see Rates, 7. 





Presumption as to reasonableness of rates fixed by Railroad Commis- 
sion, see RaTEs, 17. 

Railroad rates, see RATES, 30, 31. 

Economies resulting from electrification of interurban railroad previ- 
ously a steam railroad, see Security ISSvUEs, 4. 

Requisites of petitions to give Commission jurisdiction over complaint 
against railroad service, see SERVICE, 2. 3. 

Jurisdiction of Commission over station agency, see SERVICE, 4. 

Railroad service, see SERVICE, 40. 


RATES. 


I. Powers of legistature, 1, 2. 
II. Powers of courts, 3. 
III. Jurisdiction, powers, and duties of Commissions, 4—10. 
IV. Reasonableness, 11—20. 
a. Factors considered in determining reasonableness, 11-16. 
b. Burden of proof and presumptions, 17—20. 
V. Kinds, 21-2. 


P.U.R.1928B. 
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RATES—continued. 

VI. Rates of particular utilities, 24-37. 
a. Boat, 24. 
b. Electric, 25. 

c. Gas, 26, 27. 


d. Municipal plant, 28, 


e. Natural gas, 29. 
f. Railroad, 30, 31. 


g. Street railway, 32, 33. 
hk. Telephone, 34—37. 
VII. Test period, 38. 


Commission as not limited in its prerogative to regulate rates by admission 
of any witness, see CoMMISSIONS, 1. 

Fixing of inadequate rates as unconstitutional, see CoNSTITUTIONAL Law, 
4, 5. 

State rate regulation as not depriving lumber operator of property rights 
in violation of 14th Amendment of Constitution, see CONSTITUTIONAL 
Law, 8. 

Police power with respect to city contracting away its rights as to rates, 
see CONSTITUTIONAL Law, 10-14. 

Discrimination in rates, see DisCRIMINATION. 

Water system which has operated without filing rates with Commission until 
recent years as impressed with public utility obligations which cannot 
be discontinued without Commission consent, see Puspiic UTILITIEs, 1. 

Tariff filed by association of owners of towboats as indicating status of com- 
mon carriers, see Pubic UTILities, 11. 

Return produced by rates generally, see RETURN. 

Necessity of valuation, even though company is willing to forego return so 
as to fix rates on theory that various items of expense should be allo- 
cated to respective classes of customers in view of expenses varying 
with size and value of property, see Return, 9. 

Expense of rate litigation. see RETURN, 20-24. 

Adequate service as a corollary to fair rate of return, see SERVICE, 13. 

Measures of value for rate making, see VALUATION, 1-4. 


I. Powers of legislature, 


1. Rates fixed by a contract authorized by the legislature for an un- 
limited or an unreasonable duration are in violation of the police power 
of the state. New Haven Water Co. v. New Haven (Conn. Sup. Ct. Err.) 
475. 

2. Street railway franchises, whether granted by municipal option prior 
to the enactment of Article 3, § 18 of the State Constitution, or directly by 
legislative action, are subject to legislative regulation as to rates. Evens 
v. Public Service Commission (N. Y. Ct. App.) 247. 


II. Powers of courts, 


3. Courts will not interfere with the legislative authorization as to 
rates except in clear cases such as the unreasonable exercise of police power 
P.U.R.1928B. 
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RATES—continued. 
in fixing rates for an unlimited time. New Haven Water Co. v. New Haven 


(Conn, Sup. Ct. Err.) 475. 
III. Jurisdiction, powers, and duties of Commissions. 


4. The Railroad Commission has no jurisdiction to entertain a petition 
for the regulation of rates over a toll bridge which is not proven to have 
been taken over as a part of the state highway system where the law (Acts 
1919, p. 411, amended by Acts 1921, p. 177) conferring jurisdiction on the 
Commission makes no mention of such situation. Railroad Commission v. 
Bovay (Ark. Sup. Ct.) 237. 

5. The parties to a contract for rates of unreasonable or indefinite 
term as to either or both parties may, if they are unable to agree as to 
a reasonable duration. apply to the Public Utilities Commission, which has 
power under an act (Public Utilities Act 1921, Chap. 328) to determine a 
reasonable term and to fix rates if they also are unreasonable for such a 
term. New Haven Water Co. v. New Haven (Conn. Sup. Ct. Err.) 4 

6. Rates fixed by a contract between a city and a water company are 


». 

not unalterable but continually subject to the exercise of the police power 
of the state when their duration is an unreasonable one. New Haven Water 
Co. vy. New Haven (Conn. Sup. Ct. Err.) 475. 

7. Under the act creating the Railroad Commission of Georgia (Acts 
1878-79, p- 125; Civil Code 1910, §§ 2630, 2631), now the Georgia Publie 
Service Commission (Acts 1922, p. 143; Park’s Code Supp. 1926; and 
Michie’s Georgia Code 1926, § 2670 [a] et seq.), the Commission has the 
power to determine what are just and reasonable rates and charges for 
transportation of passengers on each of the railroads doing business in this 
state Georgia Pub. Service Commission y. Atlanta & West Point R. Co. 
(Ga. Sup. Ct.) 136. 

8. The Commission has no jurisdiction over freight and express rates 
of motor carriers. Re Pickwick Stages System (Mo.) 1. 

9. A consent by a city to the extension of lines by its traction system 
management pursuant to certain laws (Chap. 565, Laws 1890, amending 
Laws 1892, Chap. 676) specifically reserving to the legislature the right to 
regulate the fares of any railroad constructed and operated under its pro- 
vision is a waiver by the city of any right which it may have had to fare 
restriction prior to that time in original charters of the railway company. 
Evens v. Public Service Commission (N. Y. Ct. App.) 247. 

10. The Commission is enjoined to establish just and reasonable rates 
for a public utility in all cases where the reasonableness of the same are 
brought into question and are shown to be otherwise, under a law (§ 4800, 
Compiled Laws of Utah, 1917) directing the Commission, upon finding that 
rates charged or collected by any utility for any service to be insutflicient, 
to determine sufficient rates, and charges therefor. Logan City v. Utah 
Power & Light Co. (Utah) 410. 


IV. Reasonableness. 
a. Factors considered in determining reasonableness. 


11. A comparison of rates has little, if amy, value when no evidence is 
P.U.R.1928B. 
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RATES—continued. 
submitted to show that the rates used in a measure are themselves just and 
reasonable. Sperry Flour Co. v. Island Transp. Co. (Cal.) 563. 

12. It is immaterial whether the Commission or court on appeal make 
a determination of rates under provisions of a contract with a city which 
requires that they be “fair and reasonable” or under the terms of the Pub- 
lie Utility Act (1921, Chap. 328) which provides that they be “just, rea- 
sonable, and adequate for public convenience, necessity and welfare,” since 
the result of the use of either would amount to the saine thing. New 
Haven Water Co. v. New Haven (Conn, Sup. Ct. Err.) 475. 

13. Rates of an electric utility were reduced 1 cent per kilowatt hour 
where the company had been supplied current by a power and building 
company having the same officials as the utility under a contract allowing 
the private company a profit apparently at the utility’s expense. Re Ames- 
bury (Mass.) 51. 

14. An increase of rates was granted to a telephone utility where the 
reconstruction of the system from grounded to metallic lines was made nec- 
essary by field conditions and resulting poor service, the subscribers having 
by signed petition approved of such readjustment. Re Lincoln Teleph. & 
Teleg. Co. (Neb.) 533. 

15. Rates of fare should not be established to produce theoretical returns 
when their practical application is likely to restrict traffic so greatly as to 
defeat their own purpose. Re Duluth Street R. Co. (Wis.) 228. 

16. Rates which have been established and actually applied to traffie by 
various operators prior to regulation by the Commission are prima facie 
reasonable, but this presumption should not prevail even in the absence 
of other testimony where the rates are manifestly unreasonable. Re Auto 
Transp. Co. (Wis.) 459. 


b. Burden of proof and presumptions. 


17. Maximum intrastate passenger rates were fixed by the Railroad 
Commission of Georgia, effective since September 1, 1920, at 3.6 cents per 
mile on railroads doing business in this state. This rate is prima facie 
reasonable and just. Georgia Pub. Service Commission y. Atlanta & West 
Point R. Co. (Ga. Sup. Ct.) 136. 

18. Protestant against a “room rate” demand charge for electric service 
did not sustain the burden of proof to support his contention that rates 
were misleading, inequitable, and discriminatory where only 24 consumers 
had higher bills as against about 4,000 benefited by the change. Sullivan 
vy. Rockland Electrie Co. (N. J.) 201. 

19. In a proceeding brought to abrogate such legal rates, and to sub- 
stitute therefor special rates in favor of some particular person, corpora- 
tion, or locality, the burden rests upon the complainant to establish that 
such uniform rates are unjust and unreasonable. Tulsa Tribune Co. vy. 
Oklahoma Nat. Gas Co. (Okla. Sup. Ct.) 376. 

20. The burden of proof to sustain the reasonableness of increased rates 
was held to be upon the utility. Pottsville v. Pottsville Water Co. (Pa.) 
613. 

P.U.R.1928B. 59 
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RAT ES—continuc d. 
Vv. Kinds. 
21. Admitting the legality of the service charge, the Commission advised 


a consideration of the reduction of the charge, in view of considerable 


dissatisfaction among consumers who did not understand the justice of such 
basis of rates. Knoxville v. South Pittsburgh Water Co. (Pa.) 204. 

22. Failure to provide metered service to domestic consumers is not un- 
reasonable where the tariff of the utility discloses no discrimination to 


lat rate basis and the saving of water from such charge 


would not offset the additional investment and expense of such service. 
Pottsville v. Pottsville Water Co. (Pa.) 613. 
23. A charge for reinstalling water meters, in the alisence of an ex- 
ination and justification thereof, will not be permitted, especially in view 
of the general proposition that such charges are a general operating expense. 


Clearfield v. Clearfield Water Co. (Pa.) 650. 
VI. Rates of particular utilities. 


a. Boat, 

24. A wharf or landing place which appears to be out-of-line in the 
normal navigation course between two major points, can not be given the 
status of an intermediate point as contemplated by a law (§ 24 (a) Public 
Utilities Act) providing for special rates to such points, in the absence 
of specific proof of its right to such status, Sperry Flour Co. y. Island 
rransp. Co. (Cal.) 563. 


b. Electric. 
Reduction of electric rates because of improvident service contract for 
power from affiliated company, see supra, 13. 
Burden of proof to support contention that rates are misleading, inequita- 


ble, and discriminatory as not sustained, see supra, 18. 


25. The “room rate” demand charge may be sustained as an endeavor 
to measure the demand element in the cost of operation by some simple 
and easily understood rule and to distribute the cost of extra equipment 
used during peak demand equitably among such consumers as make the 
most use of such equipment. Sullivan v. Rockland Electric Co. (N. J.) 
201. 

c. Gas. 
An analysis of tle elements to be considered in the composition of a 
scientific rate structure equitably distributing the cost of operation and at 


the same time tending to produce greater volume of business, p. 759. 


26. A rate structure theory claiming to give consideration to the rates 
charged the large consumers in order to increase sales and then proceeding 
to justify the proposed increase to 57 per cent of the small consumers by 
the use of an allocation of costs made upon the theory that all consumers 


may be taken as one class, the smaller class, is inconsistent. Re St. Joseph 
Gas Co. (Mo.) 755. 
27. To allocate the costs incurred by a gas system serving varied classes 


P.UR.1928B. 
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RATES—continued. 

of consumers as though the consumers were all of one class, the smaller 
class, is liable to produce unfair rates to the smaller consumers. Re St. 
Joseph Gas Co. (Mo.) 755. 


d, Municipal plant. 
Commission duty to regulate practices, rates, and charges of municipally 

owned utilities, see MUNicrPAL PLANTS, 2. 

28. As long as taxpayers are required to continue to pay taxes to a city 
to maintain and operate the city’s electrical plant in order that its patrons 
may be served with electrical energy below cost the rates of such a plant 
remain unjust, unreasonable, aid in violation of the law. Logan City v. 
Utah Power & Light Co. (Utah) 410. 


e. Natural gas. 

29. A schedule of “step-up” rates prescribed in order to conserve the 
gas supply and discourage the larger use of the fuel is not satisfactory 
where it is not possible for the company to conserve the gas underlying the 
property controlled by it, and its failure to purchase more gas will not 
prolong the life of the territory from which its purchased gas is produced, 
but in order to provide a greater volume of business for its future success 


’ 


a “step-down” rate should be made. Re Cumberland & A. Gas Co. (W. 


Va.) 20. 

f. Railroad, 

Presumption as to reasonableness of rates fixed by Railroad Commission, 
see supra, 17. 

30. Where a railroad corporation voluntarily establishes commutation 
rates, less than the intrastate mileage rates fixed by the State Commission, 
between a large city at one terminus of its line and a suburban town near 
such city, the establishment of such commutation rates on account of local 
conditions cannot be held to be the establishment of a “general policy’ to 
put in commutation rates between all the towns on the line of such railroad 
where conditions are different. Georgia Pub. Service Commission v. Atlanta 
& West Point R. Co. (Ga. Sup. Ct.) 136. 

31. Where a rate has been fixed by the Corporation Commission for 
services designated by the Commission as a switching service at 2 cents 
per 100 pounds on sand, gravel, and crushed stone, and said rate is found 
to be adequate and reasonable, held, that it was not error for the Corpora- 
tion Commission to order that broken stone should take the same rate as 
crushed stene, sand, and gravel. St. Louis-S. F. R. Co. v. State (Okla. Sup. 
Ct.) 557. 

g. Street railway. 

Rates of fare as not to be established to preduce theoretical returns when 
their practical application is likely to restrict traflic so as to defeat 
purpose, see supra, 15. 

Approval of merger of two street railway companies where uniting of sys- 
tems with resulting transfer privileges will be for great convenience 
of large number of people, see CONSOLIDATION, MERGER, AND SALE, 9. 

P.U.R.1928B., 
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20 


32. A complaint against an alleged discriminatory zoning system of a 
street railway was dismissed where no evidence of a more practical or fair 
solution of the operating and tratlic condition was shown, giving considera- 
tion to the elements of topography, density of population, public accommo- 


vossible to preserve exact uni- 


dation, and other factors which make it I 








formity of zone lengths, and where no a of managerial discretion was 


shown. Sugar Notch v. Wilkes-Barre R. Corp. (Pa.) 619 


33. Adjustments 


n fares or charges for transfers will not be considered 


in an application for approval of a merger of two street railway systems 


for transfer convenience where the application does not refer to any change 
or modification in such fares or transfers; and such matters ean be eon- 
sidered only upon proper application. Re Milwaukee Electrie R. & Light 


i 
Co. (Wis. 545. 


h. Telephone. 
Authorization of increase in telephone rates where reconstruction of system 
from grounded to metallic lines is necessary and consented to by sub- 
seribers, see supra, 14. 


34. The particular requirements of the territory under consideration, 


the etfect a change in method of charg 





for telephone service may have, 


he particular local service conditions must all be studied in a proceed 


and t 
ing to inaugurate toll rates and, if the reasonable interests of the large 
majority of the subscribers require such rates, then the personal interests 
of the few should give way to such requirement. Re Pomona Valley Teleph. 
& Teleg. Union (Cal.) 705. 

35. Factors to be considered in changing from flat to toll rates are the 


I 


extent of territory served, the extent of community interest, the amount 
intracommunity telephone traffic as compared with other trailie, compari- 
son of cost of the service under both plans to the majority and to the 
minority, and the consideration of operating conditions under both plans. 
Re Pomona Valley Teleph. & Teleg. Union (Cal.) 705. 

36. The adoption of toll rates for service where the cost of operation 
in carrying charges in connection with each such toll message would be 
materially increased over that which would obtain for a flat rate with 
untimed calls, is not justified unless other conditions outweigh and require 
such toll rates. Re Pomona Valley Teleph. & Teleg. Union (Cal.) 705. 

37. Rates will not be authorized effective immediately for common bat- 
tery service to be furnished at some indefinite future date. Re Cozad Mut. 
Teleph. Co. (Neb.) 695. 


VII. Test period, 

Tailure to provide metered service to domestic consumers as not unreason- 
able where tariff discloses no discrimination and saving of water from 
such charge would not offset additional investment and expense, see 
supra, 22. 

Charge for reinstalling water meters in absence of explanation as not per- 
mitted, see supra, 23. 

Absence of presumption that statutory requirement that municipalities 


P.U.R.1928B. 
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guarantee dividends to water utility was meant as consideration for 
free fire service, see Return, 1. 

Agreement between residents of elevated section outside of city limits, but 
Within metropolitan area, and water utility consenting to higher rates 
for service in consideration of additional equipment, see SERVICE, 17. 

Charges for turning on and off water, see SERVICE, 46. 


38. A private utility whose previous flat rates were shown to be dis- 
criminatory and wasteful and a competing city plant whose proposed meter 
rates were insuflicient to pay operating cost, thereby burdening taxpayers, 
were both ordered to charge equal meter rates for a test period of one year 
in view of the fact that competitive conditions and uncertain consumption 
did not warrant a permanent finding of reasonable rates for either utility 
at that time and a subsequent order could permit a reduction by either 
plant upon a showing that its revenues permitted the same. Logan City 
t Co. (Utah) 410. 





v. Utah Power & Li 
g 


REAL ESTATE. 
Consideration of real estate in transit reorganization plan, see Con- 
SOLIDATION, MERGER, AND SALE, 11-14. 


REASONABLENESS. 
Of rates, see RaTEs, 11-20. 
)f return, see RetTurRN, 5-18. 


RECAPTURE PROVISION. 
Jurisdiction of Commission to consider recapture provision of city trac- 


tion contract, see Security ISSUES, 9. 


RECEIVERS. 
Upset price of street railway property fixed by court in receiver's sale 
as of little importance in determining amount of securities to be 
issued by new company. see Security Issues, 2. 
Provisions relating to mortgage bonds and other securities of company 
purchasing street railway at receiver’s sale, see Security ISSUES, 3. 
Sale price at receiver’s sale as not necessarily indicative of value of 


property, see VALUATION, 12. 


REFUND. 
Deduction by consumer for overcharge which Board is not authorized 
to order refunded, see PAYMENT, 3. 


RELIABILITY. 


Of commercial aviation, see AVIATION, 2. 


REORGANIZATION. 
Metropolitan transit reorganization, see CONSOLIDATION, MERGER, AND 
SaLe, 11-14. 
P.U.R.1928B. 
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REORGANIZATION COMMITTEE. 
Provisions relating to mortgage bonds and other securities of company 


purchasing street railway at receiver’s sale, see SECURITY ISSUEs, 3. 


REPAIRS. 


Expense of spur track maintenance, see Service, 40. 


REPARATION, 
Deduction by consumer for overcharge which Board is not authorized 
to order refunded, see PAYMENT, 3. 

1. The Commission has no authority to require a natural gas company 
tc remit to its consumers the difference between rates fixed by a Commis- 
sion order and the rates in effect. Re Cumberland & A. Gas Co. (W. Va.) 
20. 

2. The power and authority of the Commission under its rule (No. 
68) with respect to refunding overcharges on freight movements within the 
state adopted pursuant to the provision of the state Constitution (1921 
is superior to that of a law (Act 223 of 1914) fixing a prescriptive period 
of two years as a bar to the recovery of overcharges. Howard Kenyon 
Dredging Co. v. Louisiana R. & Nav. Co. (La.) 511. 

3. A consumer is estopped to recover excess water rates or any addi- 
tional damages which it might otherwise lawfully claim, where the money 
was paid to the city without questioning the right of the latter to collect 
it, aud where it permitted the city to expend the money for the benefit of 
all consumers, including itself. Pabst Corp. v. Milwaukee (Wis. Sup. Ct.) 
503. 


REPLEVIN. 

Seizure and sale of motor bus equipment by sheriff and resumption of 
service by the purchasers under authority of Commission as caus- 
ing break in continuity of service originating prior to regulation, 
see CERTIFICATES OF CONVENIENCE AND NECESSITY, 22. 


REPORTS. 
Misleading reports governing temporary disconnection of telephones, see 
SERVICE, 41. 


REPRODUCTION COST. 
Profit on valuation not in excess of reproduction price as not unfair 
burden upon public, see Return, 5. 
Check on reproduction cost by index figures, see VALUATION, 2. 
Use of reproduction cost estimates as not sole method of proving pres- 
ent value, see VALUATION, 3. 


RESERVES. 
Consumers’ credit for excessive accumulation of depreciation reserve, 
see DEPRECIATION, 17. 
P.U.R.1928B. 
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RESERVOIRS. 
Duty of utility to operate booster pump to supply reservoir, see SERv- 
ICE, 45. 


RESTRICTIONS. 
Seasonal restrictions for extension of water service, see SERVICE, 14. 


RETIREMENTS. 
Amounts which would properly be deducted from book investment of 
natural gas company for retirement as not deducted where invest- 
ment should be amortized, see VALUATION, 37. 


RETURN. 


I. In general, 1. 
II. Powers of Commissions, 2, 
Ill. Basis, 3. 
IV. Gross revenues, 4. 
V. Reasonableness, 5—18. 
a. In general, 5—S8. 
b. Necessity of valuation to determine reasonableness, 9—11. 
c. Specific amounts allowed, 12—18. 
VI. Operating expenses and other deductions from gross revenues, 
19—34. 
a. In general, 19. 
b. Expense of rate litigation, 20—24. 
c. Payments to related companies, 25, 26. 
d. Taxes, 27, 28. 
e. Miscellaneous charges, 29—34. 


Rates of fare as not to be established to produce theoretical returns when 
their practical application is likely to restrict traffic so as to defeat 
purpose, see RATEs, 15. 

Capitalization as bearing relation to earnings as well as cost or value of 
property, see SEcuRITY ISSUEs, 1. 

Unauthorized discontinuance of service for inadequate revenue, see SERVICE, 
26. 


Grounds for authorizing discontinuance of service, see SERVICE, 27-33. 


I. In general. 

1. In the absence of an express statutory stipulation, there is no pre- 
sumption that a provision of a statute (P. L. 79 of 1854) requiring munic- 
ipalities to guarantee dividends to a water utility was meant to be a con- 
sideration for free fire service by the utility to the municipalities. Potts- 
ville v. Pottsville Water Co. (Pa.) 613. 


II. Powers of Commissions, 


2. The Commission although not the manager of public utilities has 
the power to scrutinize carefully extravagant expenditures in a rate case. 
Re Cumberland & A. Gas Co. (W. Va.) 20. 

P.U.R.1928B. 
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Ill. Basis, 
3. The present fair value rather than the amount of money invested 
in utility property is the basis on which to calculate rates. Re Clarks- 
burg Light & Heat Co. (W. Va.) 290. 


IV. Gross revenues. 


4. Income from the sale of gasoline by a natural gas company should 


be included in the gross revenue for the purpose of fixing rates when the 
company has expended large amounts for rerubbering its line which re 
rubbering was made necessary because of the fact that the gasoline was 
extracted from the gas, particularly where it appears that before the line 


was rerubbered millions of feet of gas were lost by reason of the shrinkage 





of the rubber gaskets; that the gas is still escaping by reason of the fact 
that the gasoline has been extracted from the gas; and that the removal 


of the gasoline reduces the heat units in the gas. Re Cumberiand & A. Gas 
co. (W. Va.) 20. 


V. Reasonableness, 


a. In general, 


5. To permit a company purchasing a street railway at a receiver's 
sale to make a profit, if it is able, upon a valuation not in excess of the 
reproduction price of the property, which is less than the original invest- 
ment, is not an unfair burden upon the public, especially where an oppor- 


tunity will therely be afforded to bondholders of the defunet operating com 


1e value of their investment Re Boston, W. & N. Y. 


Street R. Co. (Mass.) 516. 


pany to recover t 


6. Economy of operation where coupled with efficiency of operation 
should not be penalized but might well be recognized in giving consideration 





eleph. Co. (Neb.) 695. 





to proper annual dividends. Re Cozad Mut 
7. Complaint against a rate structure as a whole will be dismissed 
where the net income produced by the tariff under attack will not be in 
excess of that produced by any reasonable rate of return upon such fair 
value as the Commission might justly find under facts of record. Potts 
ville v. Pottsville Water Co. (Pa. 613. 

8. The owner of natural gas property which the public is entitled to 
use is entitled to just compensation from the public by way of rates for 
ht & Hieat Co. (W. Va.) 290. 


such use. Re Clarksburg Lis 


b. Necessity of valuation to determine reasonableness, 


9. Valuation of utility property is necessary even when a company 


offers to forego its return so as to fix rates on the theory that various 





items of expe be allocated to the respective classes of customers, 
taking into aceount their demands, since such expenses as depreciation 
retirement, taxes, and maintenance vary with the size and value of the 
property. Re St. Joseph Gas Co. (Mo 4 Sa. 

10. In determining what is a fair and reasonable rate, it is essential 


that the Corporation Commission determine the value of the property of 





XU 





XUM 


INDEX. 937 
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the public utility used and useful in serving the people. Tu'sa Tribune Co. 
v. Oklahoma Nat. Gas Co. (Okla. Sup. Ct.) 376. 

11. The value of the property of a public utility used in its publie 
service business must be ascertained to determine whether the return is 
fair. Re Clarksburg Light & Heat Co. (W. Va.) 2990. 


c. Specific amounts allowed, 

12. ,A telephone company earning approximately a 5 per cent return 
on a reasonable rate base was held to be entitled to an increase in rates 
and charges that would provide for a greater profit. Re Pomona Valley 
Teleph. & Teleg. Union (Cal.) 705. 

13. An increase in rates to yield a return of 6.27 per cent was allowed 
to a telephone utility. Re Clinton County Teieph. Co. (Mo.) 796. 

14. An increase of rates was allowed a water utility sufficient to yield 
a return of 7 per cent. Knoxville v. South Pittsburgh Water Co. (Pa.) 204. 

15. An increase of telephone rates was allowed to produce a return of 
7 per cent. Erie v. Mutual Teleph. Co. (Pa.) 536. 

16. A return of 7 per cent was allowed on the present fair value of a 
water utility. Clearfield v. Clearfield Water Co. (Pa.) 630, 

17. A natural gas company is entitled to rates that will enable it to 
undertake to earn a return of 8 per cent. Re Cumberland & A. Gas Co. 
(W. Va.) 20. 

18. Natural gas rates calculated to produce a net return of 7.928 per 
cent upon the fair value of the property were approved, where with a pos- 
sible improvement in industrial consumption a return of more than 9 per 
cent might be earned. Re Clarksburg Light & Heat Co. (W. Va.) 290. 


VI. Operating expenses and other deductions from gross revenues. 


a. In general, 


Factors considered in allowing for working capital, see VALUATION, 52-57. 


19. An increase in operating expenses following a consolidation was 
allowed on the theory that a telephone company operating without com- 
petition was required to render a higher and more expensive standard of 
service than formerly. Erie v. Mutual Teleph. Co. (Pa.) 536. 


b. Expense of rate litigation, 


Commission power to scrutinize extravagant expenditures in rate case, see 

supra, 2. 

20. The expense of a rate proceeding of a telephone company was 
amortized over a period of five years in an annual fractional charge t 
operating expense in view of the excessive expense of a rate proceeding as 
compared with total operating expenses and with the size of the property 
as well as the relative rarity of the valyation estimate. Re Clinton County 
Teleph. Co. (Mo.) 796. 

21. No allowance was made for the expense of a rate proceeding to a 
water utility where the services of a parent company in connection with 
the cost had been without charge and no testimony had been offered in 
P.U.R.1928B. 
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support of the amount claimed. where additional revenues by way of rate 
nereases prior to the proceedings had 


I been sufficient to defray the expense. 
South Pittsburgh Water Co. (Pa.) 204. 


ists incident to a rate pro 


Knoxville v. 
23. ¢ ceeding which have been met from cur- 

rent revenue need not be amortized. Slwmokin v. Roaring Creek Water 

Cr Pa 3S. 

23. An excessive cl arge of the cost of a rate case should not he il! wed 





as an operating expense especially when it may be that certain of th 
expense was incurred for reasons other than presenting the case to the Com 
missior Re Cumherland & A. Gas Co. (W. Va.) 20. 

24. The expense of conducting a rate case before the Commis was 
onsidered a legitimate char 


ge against operating expenses and was amortized 


Re Clarksburg Light & Heat Co. (W. Va 


over a period of five years ~) 290. 


c. Payments to related companies. 


See also infra, 32 
Reduction of rates because of improvident contract with affiliated company 
see RATES, 13 
25. An increase in the administration charge by a parent company from 
84 cents per consumer to 3 per cent Of gross revenue resuiting in an annual 
increase of SS.000 in the operating eXpenses of a water utility for the al- 
leged purpose of dividing the charge among the controlled companies more 
equitably, was held not to yield sufficient advantages to the local company 
t varrant the additional payment and thi 


amount was di 
204. 





llowed., Knox- 


ville v. South Pitt ! 


uth Pittsburgh Water Co. (Pa. 
26. In determining normal 


operating expenses a further 


reduction was 
to represent a year’s deficit of a bus line which a street railway com- 
reimburse. Re Duluth Street R. Co. (Wis.) 228. 


pany had agreed to 
d. Tazxes. 


27. The amount of taxes claimed by a 


water utility, including state 
ipital stock tax and Federal taxes, was lowered by 

mate, in view of the fact that such amount depend 
the income of the company. Knoxville v. Sout] 





28. Benefits derived by a utility from continuing under its own charter 
ndependent of subsequent constitutions accrue to its stockholders as dis 
nguished from its consumers and any consequent tax burdens caused 

thereby should be borne by the former. Pottsville v. Pottsville Water Co. 
Pa O15, 


e. Miscellaneous charges. 


er ques ions of employees’ wages, see 
Allowances for depreciat 


lepreciation, see DEPRECIATION. 


rges for cost of labor, hauling freight, and similar items incurred in 
irilling of natural gas wells as not included in rate base when these 
ems have been charged to operating expense, see VALUATION, 38. 
».U.R.1928B. 


XUI 
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29. The officers of a home managed telephone company should be paid 
a reasonable compensation for the services which they render, Re Cozad 
Mut. Teleph. Co. (Neb.) 695. 


30. The cost of paving streets in compliance with statute (§ 178, Rail 


ail- 
road Law) is just as legitimate an operating expense as the items of 
salaries and wages of officers and employees of a railroad system. Re Second 
Avenue R. Co. (N. Y. T. C.) 820. 

31. A reserve for uncollectible accounts of a natural gas company should 
not be charged to operating expense when each consumer is required to 
make a deposit before receiving gas. Re Cumberland & A. Gas Co. (W. Va.) 
20. 

352. A management fee and percentage of gross revenues payable to an- 
other company were disallowed as an operating expense of a natural gas 
company where general office salaries had been increased as well as the 
salaries of other employees as the management fee had been disallowed by 
the Commission in former cases involving the property. Re Cumberland & 
A. Gas Co. (W. Va.) 20. 

33. Donation should not be charged as an operating expense of a natural 
gas company. Re Cumberland & A. Gas Co. (W. Va.) 20. 

34. expenditures for labor and expenses in drilling new gas wells should 
be charged to gas well construction account instead of to operating ex- 
penses. Re Clarksburg Light & Heat Co. (W. Va.) 290. 


REVENUES. 
Factors considered in allowing for working capital, see VALUATION, 52- 


RIGHT OF WAY. 
Percentage allowance for depreciation of items of natural gas property, 
see DEPRECIATION, 11-15. 
Transmission rights-of-way and land of natural gas utility as not de- 
preciated, see VALUATION, 18. 
Valuation of traction easements, as affected by highways crossing 
private rights of way, see VALUATION, 63. 


Valuation of, see VALUATION, 79. 


ROADEED. 
Right of Commission to permit withdrawal of street railway company 
property from use of public as accompanied by authority to fix 


reasonable terms, see SERVICE, 8. 
ROOM RATES. 
Burden of proof to support contention that rates are misleading, in- 


equitable, and discriminatory as not sustained, see Rates, 18. 





Approval of room rate demand charge, see RATEs, 


RULES AND REGULATIONS. 
Adoption of general rules and regulations governing aircraft, see 


AVIATION, 1. 
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Rules as to admissibility of evidence before Commission, see EVIDENCE, 
» 


Admissibility of city utility rules in damage suit by consumer for 
failure to serve, see EVIDENCE, 8. 

Rules of pleading and practice and technical rules of evidence observable 
by trial courts as not applying to hearings before Commission, see 
PROCEDURE, 1. 

Commission jurisdiction over abandonment of station agency with power 
to formulate rules of procedure for hearing of 


application, see 
SERVICE, 5. 


Summer resort company engaged in serving cottages with light and 

water as not to discontinue service because of failure of consumers 
to install septic tank, see SERVICE, 30. 

Rules and regulations of water utility, see SERVICE, 46-52. 

Suspension of rule requiring utilities to own and maintain meters and 

incidental connections with express restriction that such equip- 

ment is not to be used in determining rate base, see VALUATION, 


41. 
SAFETY. 
Of commercial aviation, see AVIATION, 2. 


SALARIES AND WAGES. 
Lack of Commission jurisdiction over questions of employees’ wages, 
see COMMISSIONS, 13. 


Salaries of officials as an operating expense, see RETURN, 29. 


SALE, 


See CONSOLIDATION, MERGER, AND SALE. 


SALE PRICE. 


Duty of Commission to consider sale price in authorizing security issues, 
see Security IssugEs, 8. 
Sale price and interest rate of security issues, 


15-18 


see SEcURITY ISSUES, 
Right of Commission to know amount for which property has been 


sold, see VALUATION, 1. 


SAND. 


Railroad switching rates on sand, gravel and crushed stone, see RATEs, 
2 
31. 


SCHEDULES. 


Schedule of step-up rates prescribed 


n order to conserve natural gas 
supply as not satisfactory where it is not possible for company 
to conserve gas underlying property, see Rates, 29. 

P.U.R.1928B. 
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SEASONAL RESTRICTIONS. 


Seasonal restrictions for extension of water service, see SERVICE, 


ry 
ra 


SECURITY ISSUES. 


I. In general, 1—7. 

II. Jurisdiction, powers, and duties of Commissions, 8-12. 
III. Purpese, 13, 14. 
IV. Sale price and interest rate, 15-18. 


. 


I. In general, 


Evidence as to ownership of stock in telephone utility as material to con- 
sideration of petition for authority to purchase such stock by two other 
telephone companies, see CONSOLIDATION, MERGER, AND SALE, 3. 

Evasion of statutory provisions relating to stock purchases and qualifica- 
cation of directors as affecting consolidation of telephone exchanges, 
see CONSOLIDATION, MERGER, AND SALE, 5. 

Absence of necessity for determining value for issuing securities in pro- 
ceeding to secure approval of consolidation, see CONSOLIDATION, MERG- 
ER, AND SALE, 6. 

Lack of Commission jurisdiction to prevent sale of stock to individual in 
interest of nonresident holding company, see CONSOLIDATION, MERGER, 
AND SALE, 10. 


Evasion of laws regulating stock buying in competitors by holding com- 
panies, see INTERCORPORATE RELATIONS, 1, 2. 

Application of reproduction cost theory to land appraisal by comparative 
appraisals with addition of broker’s commission and adequate amount 
for other transfer costs, see VALUATION, 6. 

Reproduction cost less depreciation as a consideration in determining 
whether amount of capitalization for which authorization is sought 
bears a relation to fair value, see VALUATION, 10. 

Ascertainment of value for purpose of security issues, see VALUATION, 10. 


Brokerage as an item in valuation, see VALUATION, 23. 


Discussion of the policy of investing earnings in property instead of 
declaring dividends, p. 698. 

1. The capitalization of properties should bear some relation to their 
earnings as well as the cost or the value thereof and a form of eapitaliza- 
tion which, on its face, seems to preclude the raising of some of the con- 
struction funds through the issue of common stock is not in the public 
interest and should not be authorized. Re Los Angeles County Water Works 


(Cal.) 570. 

2. The upset price of street railway property fixed by the court in a 
receiver’s sale is of little importance in determining the amount of stocks 
and bonds which may be properly issued in capitalizing a new company 
which is organized for the purpose of operating the property. Re Boston, 
W. & N. Y. Street R. Co. (Mass.) 516. 


3. Mortgage bonds and the securities incident thereto of a company 





pur 





ising a street railway at a receiver’s sale were all ordered to be de- 
i 


posited and made available to the receiver in accordance with the foreclosure 


P.U.R.1928B, 
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SECURITY ISSUES—continued. 
ree of the supreme judicial court, and the rights of a reorganization 


committee with an underwriting syndicate were ordered to be acquired by 





t purchasing company, as conditions precedent to the issuance of stocks 
and bonds of the company. Re Boston, W. & N. Y. Street R. Co. ( Mass.) 
1¢} 
#. An issuance of bonds to provide for the electrification of an inter 


urban railroad previously steam operated was approved as consistent with 





public interest where the savings expenses and labor alone were 
shown to be more than suflicient interest charges on the additional 
capital necessary for the electrification and where the Department wa 


satisiied that the change would not increase or postpone a reduction of 
fares but instead would result in improved service and maintenance econ 
mies. Re Boston, R. B. & Lynn R. Co. ( Mass.) 596. 


ertain motor busses was allowed in favor 


5. A chattel mortgage upon 


of a power utility which 


iad paid the purchase price of such busses in order 
to release them from a conditional sales contract to permit the sale of the 


roperty by the motor bus company to another corporation. Re Coast Cities 


6. An application of a power utility to issue additional securities } 
reason of an alleged greater value of its land and water rights was denied 
where the average normal flow of a stream, exclusive of surplus canai waters, 


Was insuflicient for the operation of the appliecant’s plant at full capacity 


and would not of itself justify any increase in such values over a previous 
allowance and where a fair construction of the State Conservation Law 
(Art. 10-a) did not permit the capitalization of licenses authorizing the 
diversion of surplus canal waters. Re Lockport & N. Power & Water Sup- 
ph Ca. (8. ¥.) 363. 

7. A discount incurred in the sale of collateral trust bonds may prop- 


erly form a basis for the issue of capital securities where evidence esta) 


lishes that the discount transaction was prudent and resulted to the ad- 
vantage of the company under the market conditions at the time of the issue. 


Re United Electric Power Co. (R. I.) 641. 
II. Jurisdiction, powers, and duties of Commissions. 

8. Stock cannot be authorized to be issued in the future to retire bonds 
where the Department cannot determine whether the amount of shares ap- 
plied for would be necessary or whether the future market price would not 
be so low as to be inconsistent with public interest in view of a statute com- 
pelling the decision of the Department as to such issues to be based on the 
consistency of the sale price with public interest. Re Boston, R. B. & Lynn 
R. Co. (Mass.) 596. 

9. It is neither proper nor necessary for the Transit Commission in 
passing upon a petition by a traction utility to sell certain bonds to raise 
funds for needed equipment to consider whether the right of recapture re- 
served to the city in the contract between these parties has or has not ma- 
tured, it being sufficient for it to consider that in the event of such recap- 
ture, the proposed financing might involve the retirement of such bonds at 
a premium causing the payment of an amount in excess of the funds realized. 
Re New York Rapid Transit Corp. (N. Y. T. C.) 274. 


P.U.R.1928B. 
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10. The Commission has the authority to examine the merits of a pro- 
pt sed sale of bonds at S80 per cent of par value va traction utility to its 
parent company in view of the fact that there can be no bargain or nego- 
tiation between the two companies as to price, and that the parent eem- 
pany is both buyer and seller, fixing its own price and terms and admittedly 
making no effort to sell elsewhere or get a bid and that it may by corporate 
procedure turn such bonds into the sinking fund at 97 per cent as against 
the interest of the city who is a co-partner of the utility having an interest 
in the property many times greater than the latter and in many other 
ways vitally concerned by the proposed financing. Re New York Rapid 
Transit Corp. (N. Y¥. T. C.) 274. 

11. The Commission has the right (Chap. V—Art. XXII—City Contract 
No. 4) to require that bonds sold by a traction utility to its parent com- 
pany be disposed of by competitive bidding to protect the city against im- 
providence of corporate manipulation. Re New York Rapid Transit Corp. 
(N. ¥. T. C.) 274. 

12. It is the duty of the Commission to proceed with the functions as- 
signed to that body by the General Assembly where the latter has deter- 
mined the question of policy in regard to the purpose of security issues. 
Re United Electric Power Co. (R. I.) 641. 


III, Purpose. 

13. Proper and legitimate expenditures made necessary in accomplish- 
ing the results authorized by a charter, such as incorporation fees, stamps, 
legal, engineering, banking and brokerage services, advertisements and other 
expenses incidental to the sale of securities may all form a proper basis 
for the issue of capital securities. Re United Electric Power Co. (R. I. 
641. 

14. Capitalization of such expenditures as appear to have been prudently 
made and reasonably necessary in the accomplishment of the purposes set 
forth in the charter of a company consolidating power utilities should be 
permitted, provided they do not exceed the fair value of property acquired. 
Re United Electric Power Co. (R. I.) 641. 


IV. Sale price and interest rate. 

15. Bonds to be issued at $93 on $100 to provide for the electrification 
of a steam railroad were approved where the difference between the sale 
price and the face value was amortized and could be absorbed by the savings 
effected by the change of operation. Re Boston, R. B. & Lynn R. Co. (Mass. ) 
596. 

16. A proposal of a traction utility to sell “sinking fund” bonds at a 
discount of 20 per cent under a contract to its parent company was held 
to be unjust and burdensome to the city which would lose a great amount 
under this arrangement in event of an exercise of its right to recapture the 
property in which it had an investment iargely in excess of the utility, 
especially where it was possible to sell “first refunding” bonds to raise the 
amounts needed at a net return of from 95 to 97 per cent of par value. 
Re New York Rapid Transit Corp. (N. Y. T. C.) 274. 

17. A sale of 5 per cent bonds by a traction company with net earnings 
P.U.R.1928B. 
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ibove fixed charges of almost $6,900,000 paying annual dividends of $4,500,- 
GOO was Lelieved to be possible at a much higher rate than 20 per cent dis- 
count, a figure at which the bonds were sought to be acquired by the parent 
company, Re New York Rapid Transit Corp. (XN. Y. T. C.) 274. 

18. The sale of bonds alleged to have been authorized only for “emer- 
gencies” of a traction company at a small discount to realize sums needed 
for additional equipment instead of a proposed sale by contract of sinking- 
fund bonds of the same company to its parent concern at a 20 per cent 
discount was held not to be a Lreach of faith teward bondholders of the 


} 


parent company purchasing with knowledge that the alleged “emergency” 





for reorganization,” especially 





here an amount in excess of f the total issue ($50,000,000) 


would be left for “emergencies.” Re New York Rapid Transit Corp. (N. Y. 


SEPTIC TANK. 


Summer resort company eng: in serving cottages with light and 





water as not to discontinue service because of failure of consumers 


to install septic tank, see SERVICE, 30, 


SERVICE. 


I. In general, 1. 
II. Jurisdiction and powers of Commissions, 2—8, 
III. Duty to serve, 9-16. 
IV. Extensions, 17-19. 
V. Abandonment and discontinuance, 20—33. 
a. In general, 20—26. 
b. Grounds for abandonment or discontinuance, 27-88, 
VI. Accessories and connections, 34-37, 
Vil. Particular utilities, 38-52. 
a, Automobile, 38, 39. 
b. Railroad, 40. 
c. Telephone, 41. 
d. Water, 42-52. 


I. In general, 
Factors affecting admission of competition, see MONOPOLY AND COMPETITION. 
Proper party to be made defendant on complaint demanding sewage service, 
see PARTIES, 1, 2. 


1. The personal merit of a complainant against utility service is im- 
material if the practice which he brings before the Commission is one hav- 
ing public interest and is unjust, unsafe, improper, or inadequate and sus- 
ceptible to lawful correction by Commission order. New England Teleph. 
& Teleg. Co. vy. Department cf Public Utilities (Mass. Sup. Jud. Ct.) 396. 


II. Jurisdiction and powers of Commissions, 


Question whether a Commission has | 





nn given power by legislature to 
grant utility the right to cease operations altogether as not decided in 
P.U.R.1928B. 
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proceeding where the utility has voluntarily invoked jurisdiction of 
Commission hy tiling petition for abandonment, see COMMISSIONS, 5. 

Extent of Commission jurisdiction of managerial questions of service, see 
COMMISSIONS, 11. 

Validity of Commission orders regarding proper installation of wiring when 
telephone company is engaged in interstate commerce, see INTERSTATE 


COMMERCE, 5-7. 


Annotation on jurisdiction, powers, and duties of Commissions over 
service, p. 685. 
2. A petition for an adjudication of questions incident to train service 
signed hy fifteen bona fide citizens residing in the locality alfected -is neces- 
sary to the jurisdiction of the Railroad Commission in such matters. 
> 


Kansas City 8S. R. Co. v. Railread Commission (Ark. Sup. Ct.) 452. 

4. A petition regarding railroad service is not required to be signed 
by fifteen citizens residing in the territory affected in order to give the 
Commission jurisdiction where the petition is brought by the railroad it 
self. Kansas City S. R. Co. v. Railroad Commission (Ark. Sup. Ct.) 452. 

4. The new Railroad Commission of Arkansas has, under a law (Acts 
1921, p. 177) abolishing the Corporation Commission, inherited all the pow- 
ers and jurisdiction over the creation and abandonment of station agencies 
given to that body by a law (Acts 1919. No. 571, p- 411) creating the Cor- 
poration Commission and transferring to it all powers of the old Railroad 
Commission thereby abolished, which powers were granted under an amend- 


ment (2) of the Constitution and acts (1907, p. 356 amended by p. 821) 
notwithstanding the fact that such agencies were created by Legislative 
Acts (No. 50, Acts 1905). Kansas City 8S. R. Co. v. Railroad Commission 
(Ark. Sup. Ct.) 452. 

5. The Commission has the implied power by virtue of legislative grants 
of jurisdiction over the creation and abandonment of station agencies to 
formulate, in the absence of statutory regulation, rules of procedure for the 
hearing of applications on the part of the railroad company to he permitted 
to abandon an agency which must provide for adequate notice to all inter- 
ested parties. Kansas City S. R. Co. v. Railroad Commission (Ark. Sup. 
Ct.) 452. 

6. Jurisdiction to receive and hear but not necessarily to decide a com- 
plaint concerning the refusal of telephone service over equipment alleged 
to be properly installed by the complainant resides in the Commission, under 
a law (G. L. chap. 159, § 16) giving it power to consider complaints of 
service by common carriers then or subsequently placed under its regula- 
tion. New England Teleph. & Teleg. Co. v. Department of Public Utilities 
(Mass. Sup. Jud. Ct.) 396. 

7. Orders of the Commission imposing upon the telephone company the 
expense of investigating wires and wiring not selected and constructed under 
its direction are illegal, New England Teleph. & Teleg. Co. v. Department 
of Public Utilities (Mass. Sup. Jud. Ct.) 396, 

8. The right of the Commission to permit the withdrawal of a street 
railway company property from the use of the public should logically be 


accompanied by the authority to fix reasonable terms and to compel the 
P.U.R.1928B. 60 
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withdrawal of all of the property where the leaving of a portion thereof, 
such as tracks, ties, and roadbed, might constitute a public nuisance to the 


highway. Re Helena Electric R. Co. (Mont.) 601. 


III. Duty to serve. 


Requirement that purchasing utility bind itself to assume duties to public 
previously incumbent upon utilities merged, see CONSOLIDATION, MERGER, 
AND SALE, 8. 

Materiality of question as to what applicant for water service did upon 
returning from trip to find water supply yet unfurnished, see EVIDENCE, 
dD. 

Denial of receipt of letter from city plant officials as admissible in evi- 
dence in suit for damages for failure to serve, see EvIDENCE, 6. 

Materiality of evidence as to duty to serve, see EVIDENCE, 10, 11. 


Annotation on duty to serve, p. 685. 

Annotation on pending sale as affecting duty to serve, p. 685. 

9. A utility’s choice of means wherewith to render service and agree- 
ments or contracts it may have made pursuant thereto such as service over 
municipally owned and constructed mains cannot be given the effect of 
lessening in any way its primary duty and liability to provide facilities 
and service generally and without discrimination throughout its territory. 
Dunlap v. Clarendon Hills Water Co. (Ill.) 582. 

10. A municipal water utility is under a duty to consumers to supply 
the water jmpartially to all reasonably within the reach of its pipes and 
mains. Merryman vy. Baltimore City (Md. Ct. App.) 546. 

11. A summer resort company engaging in serving the public with 
water and light is rendering public service and has a duty to serve all 
patrons alike without discrimination even though it is only a semi-public 
utility corporation. Ten Broek v. Miller (Mich. Sup. Ct.) 369. 

12. A utility voluntarily signing an agreement to furnish water to a 
municipality and entering the field assumes the burden placed upon it by 
law to give adequate service (§ 10477 Revised Statutes of Missouri 1919). 
Lee’s Summit v. Independence Waterworks Co. (Mo.) 193. 

13. Adequate service is as much a corollary to fair rates of return 
as is the right to demand a fair rate of return for service rendered. Lee's 
Summit v. Independence Waterworks Co. (Mo.) 193. 

14. A company rule that no water service connections will be installed 
between December lst and April lst is unreasonable in view of the vital 
need for service extensions during all seasons. Clearfield v. Clearfield Water 
Co. (Pa.) 630. 

15. By filing an opposing application for a certificate to operate motor 
busses over substantially the same territory served by its street cars an 
interurban railway company was held to admit the force of the position 
taken by another applicant for the same certificate that the street railway 
service was inadequate. Re Jewett (Vt.) 225. 

16. A publie utility cannot accept only such parts of a franchise as 
convey rights without assuming the obligations imposed by other parts of 
P.U.R.1928B. 
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the same instrument, such as the duty to serve. Eagle 
Commission (Wis. Cir. Ct.) 561. 


River v. Railroad 


IV. Extensions. 
Annotation on extensions of service, p. 688. 
17. An agreement between residents of an elevated section outside of 


city limits, but within the metropolitan area, and a water utility by which 


the residents consented to higher rates for service than those collected from 
city patrons, in consideration of the additional equipment made necessary 
to maintain pressure at such altitude and the expense of service extension, 
was approved by the Commission as just and reasonable to the parties 
thereto as well as other consumers within the city limits. Re Boise Water 
Co. (Idaho) 578. 

18. Service to an applicant therefor who resides on that side of a 
boundary street which is just outside of the corporate limits of a village 
in which a utility has previously confined its operation, should not be denied 
where neither the certificate of convenience nor the articles of incorporation 
restrict the utility from extending service to all within a reasonable radius 
of access to its mains within § 38 of the Commerce Commission Act. Dun- 
lap v. Clarendon Hills Water Co. (Ill) 552. 

19. Water service from a main constructed by a village for use of a 
private utility operating wholly within the same was ordered on complaint 
of a consumer residing on that side of a boundary street which was just 
outside of the corporate limits but directly opposite such main, notwith- 
standing refusal of service by the village and by the utility, in view of the 
fact that the latter had undertaken the responsibility of service throughout 
the territory within a reasonable radius of access as provided by law (§ 
38 of an Act Concerning Publie Utilities, June 21, 1921), and further that 
it had a monopoly of service in that vicinity subject to the jurisdiction of 
the Commission. Dunlap vy. Clarendon Hills Water Co, (Ill.) 582. 


V. Abandonment and discontinuance, 


a. In general. 
Commission jurisdiction over abandonment, see supra, 2-5, 8. 
Annotation on abandonment and discontinuance of service, p. 689. 

20. A company which, by means of a foreclosure sale, becomes possessed 
of a public utility water system must continue to render service unless and 
until authorized to discontinue, since purported transfers of property de- 
voted to public use are void when not authorized by the Commission. Le 
Marin Lumber & Supply Co. (Cal.) 661. 

21. A judgment for damages resulting from the unlawful discontinu- 
ance by a utility of light and water measured by a failure of consumer to 
rent his cottages as a result of such discontinuance was held to be proper. 
Ten Broek v. Miller (Mich. Sup. Ct.) 36%. 

22. The Commission must decide a complaint by a municipality against 
a water utility for an insufficient supply from the evidence and the facts 
that are applicable, and it cannot be governed by the terms of a contract 
P.U.R.1928B. 
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etween the parties. Lee’s Summit v. Independence Waterworks Co. (Mo. ) 


1a3 


23. The Commission in granting the petition of a street railway com- 
! 


lered the service to be continued 


pany to cease its operations as a whole, o1 


until a future date, in order to guard against any hiatus in the transpor- 
tation service of a city and its contiguous territory. Re Helena Electric 
t. Co. (Mont.) 601. 

24. The fact that a utility devotes its property to public use by operat- 


ing a street railway system which it has purchased after the expiration of 


the franchise therefor does not constitute an irrevocable or absolute dedi- 
cation of its property to the use of the public. Re Helena Electrie R. Co. 


(Mont.) 601. 
25. The Commission ordered a street railway utility in withdrawing its 
property from the use of the publie to leave the streets, avenues, and high- 


i 
rir. Re Helena Electric R. Co. ( Mont.) 


Ways In a good condition of re 
oOU1. 
26. The fact that an involuntary operator of a drainage utility, operat- 


| 
i I 


1 promotion, has been 


ing because of the failure of a proposed corporati: 


functioning under severe losses, does not relieve him of the obligation 


Lo 
serve the public where he has not submitted himself to the jurisdiction of 
the Public Service Commission to procure rate adjustments to reduce def- 
icits or to obtain other venelits of the Public Service Law. Devon Park 


liotel Corp. v. Hunter (Pa.) 624. 


b. Grounds for abandonment or discontinuance, 


Discontinuance of service to enforce payment, see PAYMENT. 


rn as affecting abandonment of service, 


Annotation on inadequate ret 
p. ooo 

Annotation on improper actions of patrons as affecting service discon- 
tinuance, p. O91. 

27. A water utility operating at an increasing loss was permitted to 
discontinue service notwithstanding the fact that previous operation had 
been conducted without Commission authority, where the supply was shown 
to be unfit for human consumption and the subscribers had access to a 
purer supply. Re Gore Brothers (Cal.) 541. 

28. A petition by an interurban railway to discontinue local service in 


a city on its system because of alleged failure of revenue should be denied 


f additional revenue can be obtained in the operation of such city service 
by efforts to run on regular schedule and with adequate facilities. Re Chi- 
cago, Ss. B. & } oF R. ¢ oO. (Ind. 505. 

29. An electrie railway is still under the obligation to furnish street 
railway service to the public in a city through which it operates interurban 
cars if this can be done without placing too great a burden upon its system 
as a Whole, notwithstanding the franchise has been surrendered as provided 
by law. Re Chicago, S. B. & N. I. R. Co. (Inc.) 505. 

30. A summer resort company engaged in serving its cottages with light 
and water may not discontinue service because of the failure of a consumer 
to install a septic tank when ordered to do so, whether or not the com- 


P.U.R.1928B. 
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pany had any rule or regulation to that effect. Ten Broek v. Miller (Mich. 
Sup. Ct.) 369. 

31. The devotion by a street railway company of its property to a 
public use by the operation of a system after the expiration of the fran- 
chise therefor is predicated upon the assumption and condition that the 
public shall supply sufficient traflie to yield a fair return, and upon a clear 
showing that future operations must be at a loss it has the unquestionable 
right to discontinue operations and salvage what it can by dismantling the 
system. Re Helena Electric R. Co. (Mont.) 601. 

32. The fact that the terms of an original franchise may continue to 
govern the use of streets by a railway company and its successor so long 
as they exercise the privileges contained therein does not give rise to any 
obligation on the part of the street railway company to operate a system 
at a loss where there is nothing in the franchise but a permissive charter. 
Re Helena Electrie R. Co. (Mont.) 601. 

33. A gas utility is justified in discontinuing service where the consumer 
refuses or neglects to maintain a condition at his residence admitting of 
regular meter readings, without hazard or threat of same to the reader 
from such causes as vicious dogs. Wood y. Public Service Electric & Gas 
Co. (N. J.) 609. 


VI. Accessories and connections. 

Order requiring telephone company to become owner of privately installed 
service equipment as unreasonable interference with property rights, see 
CONSTITUTIONAL Law, 6. 

Failure to read and remove meter on request, see PAYMENT, 2. 

Suspension of rule requiring utilities to own and maintain meters and 
incidental connections with express restriction that such equipment is 
not to be used in determining rate base, see VALUATION, 41. 


34. It was considered impracticable to enforce the provisions of a rule 
requiring water utilities to own and maintain all meters and incident con- 
nections in view of the burden of increased capitalization necessary to ab- 
sorb the expense of acquiring such property, the fact that a meter is often 
special in its application, being valueless to the utility in case of service 
abandonment, and the fact that consumers take better care of their own 
property. Re Rules Regulating Service (Colo.) 681. 

35. A utility rule providing that connections from the street mains to 
the curb line should be laid only after the applicant for service has com- 
pleted his line to the curb is unreasonable where the company by control 
of its own activities in reasonably meeting the requirements for service is 
sufliciently protected. Clearfield v. Clearfield Water Co. (Pa.) 630. 

36. A company rule placing upon the consumer the burden of expense 
in investigating service lines at his request where the defect is found not 
to exist in the utility’s part of the line was held unreasonable in view of 
the duty of the company, in case of a reasonable doubt, to see that its own 


lines are functioning properly and in view alse of the fact that a service 


charge is supposed to cover such expense. Clearfield v. Clearfield Water 
Co. (Pa.) 630. 
P.U.R.1928B. 
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37. Utility rules providing that negligent damage to equipment during 
excavations should be paid for by the responsible party, that service should 
be discontinued where utility equipment has been tampered with and that 
ei 

av 


10 plumber or other unauthorized person should disconnect the supply 


the utility’s stop or molest its meters were all declared unreasonable in so 
for the possible 


ittempted to bind the consumer for liability I I 


far as they dt 
v. Cleartield Water Co. (Pa.) 630. 


acts of third parties. Clearfield 
Vil, Particular utilities. 
a. Automobile. 


Annotation on automobile service, p. 691. 
Discussion of the relative advantages and relative costs of transporita- 


tion service by rail and automobiles, p. 445 








38. Whether the station at which passengers or freight are loaded and 
nloaded is insi or outside of the corporate limits of cities or towns 
long a bus route is immaterial since the provisions of an act (Acts of 
127, p. 257, $ 1) providing for the authorization of motor vehicles “be- 

en cities or towns” operate to designate only the terminals of the line 

route to be authorized. State v. Haynes (Ark. Sup. Ct.) 650 


to transport passengers on 


it to re fuse ] 





| intermediate points on their route, since passen- 


the highway to and from 
he highways are entitled to carriage on the first avail: 


He iv 
provided such bus has unoccupied seats. Re Standards 


gers along tble bus 
to their destination, 
for Motor Carriers (Or.) 611. 


b. Railroad, 





Annotation on substitution of bus for rail service, p. 685. 
t 686. 


Annotation on railroad station agents, p. 
Annotation on railroad service, p. 691, 
Annotation on street railway service, p. 692. 


which electrification of steam lines reduces 


Discussion of the ways in 
operating expenses and improves service, p. 598. 
i. In the ahsence of a contract by which a railroad company is obligat- 


1 to maintain a side track and trestle by an order of the Corporation 
Commission made under legislative authority (C. S. § 1044) the carrier 


repairs, althougn necessary 
for the benefit of a 


Sup. Ct.) 373. 


cannot be made liable for the cost of making 


upon a side track and trestle to be used exclusively 


private industry. Mills v. Norfolk-Southern R. Co. (N. C. 
c. Telephone. 


Annotation on telephone service, p. 6 
, 


Annotation on directory listings by telephone companies, p. 
] » areas, p. 694. 


Annotation on telephone exch: 


29 
Oo. 





41. Arrangements should be made for intercepting service in connection 





vith “temporarily disconnected” stations where the practice of giving a 

ill for such station a “do not answ report instead of “referred service” 

“ sleading and results in repeated attempts to call the same number 

at the operating expense of the utility. Re Pomona Valley Teleph. & Teleg. 
Unien (Cal 705 

P.ULR.1928B 
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d. Water, 
Annotation on water service, p. 695. 
42. The acceptance by a city water utility of an application for service 


ix 


which the applicant agrees to pay for the connection and ali charges 
incident to service creates an implied contract under which the city by 
implication agrees to supply the water within a reasonable time thereafter. 
Merryman vy. Baltimore City (Md. Ct. App.) 546. 

43. A city water utility is under an obligation to notify an applicant 
for service that a new main would have to be installed in order to afford 
him the opportunity of availing himself of the supply within a reasonable 
time even at increased cost. Merryman vy. Baltimore City (Md. Ct. App.) 
546. 

44. A utility whose service contract has been waived at its request by 
the Commission for the purpose of increasing its rates to allow it a fair 
value cannot thereafter insist upon strict observance if the Commission in 
an effort to render justice to the consumers on a complaint is forced for 
the second time to disregard the express terms of the contract. Lee’s 
Summit v. Independence Waterworks Co. (Mo.) 193. 

15. A utility supplying water to a municipal reservoir, upon complaint 
of the municipality of insufficient supply. was ordered to take immediate 
action to relieve the complainant of further expense in the operation of 
a booster pump with which the latter had attempted to maintain a suffi- 
cient supply. Lee Summit v. Independence Waterworks Co. (Mo.) 193. 

46. A charge payable in advance for turning on water after shutting 
off for nonpayment of a bill or any violation of the terms of applications 
or rules of a water company was substituted for a charge for turning on 
water after shutting off for nonpayment of bill or any violation of the terms 
of applications or rules of the company, the same charge being made appli- 
cable for turning on or off water at the request of an applicant because of 
repairs on his premises or on account of a reported vacation or disuse, the 
services mentioned in the latter part of this rule being covered by the service 
charge. Clearfield v. Clearfield Water Co. (Pa.) 630. 

47. A company rule requiring certain territorial conditions likely to 
produce reasonable revenue as a condition precedent to the extension of 
mains and serviee has no place in rules and regulations providing a working 
hasis for company-consumer relationship which dees not exist until service 
has already been extended. Clearfield v. Clearfield Water Co. (Pa.) 630. 

48. “Turn on and off” charge is a charge, not a service rate, and should 
appear in the rules and not in the rates. Clearfield v. Clearfield Water Co. 
(Pa.) 630. 

49. A meter testing charge is not a rate for service and, therefore, should 
not appear under rates where provided for in the rules. Clearfield v. Clear- 
field Water Co. (Pa.) 630. 

50. A consumer's deposit is not a rate for service and the amecunt, 
therefore, should he added to a rule covering the same and eliminated from 
the rate schedule. Clearfield v. Clearfield Water Co. (Pa.) 639. 


51. Rules regarding damage to or tampering with service equipment as 


far as they deal with plumbers and parties other than the particular con- 


P.U.R.1928B. 
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sumer have no place in a rate tariff. Clearfield v. Clearfield Water Co. (Pa.) 
O50 

52. Company rules providing that all private fire service must be con- 
trolled by meter and imposing other restrictions for use of water passing 
through such meter for other than fire protection were declared indefinite 
and unreasonable and a detailed revision suggested by the Commission. 


Clearfield v. Clearfield Water Co. (Pa.) 630. 


SERVICE CHARGE. 
Reduction of service charge in view of dissatisfaction among consumers, 


see RaTEs, 21. 


SERVICE CONNECTIONS. 


Accessories and service connections, see SERVICE, 34-37. 


SEWERS. 

Dismissal of compiaint demanding sewage service as to trust company 
which may have adverse interest, see PARTIES, 1. 

Service requirements on condition that owners file bond to indemnify 
sewage company against loss from arrearages, see PAYMENT, 5. 
Promoter who, by reason of the failure of a proposed corporation to 
take over a sewerage system, is in control of the system and ac- 
tively solicits business as operator of a public utility, see PuRLIK 

UTILITIES, 8. 

Individuals constructing sewage system for purpose of developing land 
and making a tappage charge as constituting themselves a public 
service company especially where mains are located under higi 
ways, see PusLic UTILITIEs, 9. 


SHERIFE’S SALE. 

Seizure and sale of motor bus equipment by sheriff and resumption 
of service by the purchasers under authority of Commission as 
causing break in continuity of service originating prior to regu- 
lation, see CERTIFICATES OF CONVENIENCE AND NECESSITY, 22. 


SIDE TRACKS. 

Suggestion in brief filed for industry appealing judgment dismissing 
suit against railroad for expense of side track maintenance that 
carrier is liable for repair expense under orders of Director Gen 
eral of Railroads as not properly before court, see APPEAL AND 
REVIEW, 5. 


SMALL CONSUMERS. 
Allocation of customer costs in determining gas rate structure, see 


RATES, 26, 27. 


SOLICITATIONS. 


Effect of solicitous advertising and correspondence on status of carrier 


as public or private, see Pustic UTILITIEs, 
P.ULR.1928B. 
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SPECIFIC PERFORMANCE, 
Commission as not authorized to enforce specific performance of private 
contract, see COMMISSIONS, 10, 


SPUR TRACKS. 
Extent of Commission jurisdiction of managerial questions of service, 
see COMMISSIONS, 11. 
Expense of spur track maintenance, see SERVICE, 40. 


STAND-BY EQUIPMENT. 
Treatment of, in valuation, see VALUATION, 48. 


STATE. 
Jurisdiction over interstate commerce, see INTERSTATE COMMERCE. 
Jurisdiction to safeguard public rights in regard to water powers, see 


WATER PoweERs, 1-3. 


STATION AGENCIES. 
Commission jurisdiction over abandonment of station agency with power 
to formulate rules of procedure for hearing of application, see 
SERVICE, 95. 


STATIONS. 
Extent of Commission jurisdiction of managerial questions of service, 
see COMMISSIONS, 11. 
Jurisdiction of Commission over station agency, see SERVICE, 4. 
Duty of motor carrier to transport passengers between intermediate 
points, see SERVICE, 39. 


STATUTES. 

Commission as an administrative agency with powers defined by law 
of its origin, see COMMISSIONS, 4. 

Decision by Public Service Commission of sister state compelling street 
railway company upon discontinuance to leave surface of streets 
in condition similar to remainder of highway under statute in that 
state as-not applying where there is no such statute, see COMMIS- 
SIONS, 6. 

Presumption that power given to bodies for regulation of utility com- 
panies does not extend beyond express terms of statute, see Com- 
MISSIONS, 7. 

Evasion of statutory provisions relating to stock purchases and quali- 
fication of directors as affecting consolidation of telephone ex- 
changes, see CONSOLIDATION, MERGER, AND SALE, 5. 

Statutory enactment that rates should not be unreasonable or unjustly 

discriminatory as rebutting presumption of prior legislative au- 

thority for free fire service to municipalities, see DISCRIMINATION, 

4. 


Evasion of laws regulating stock buying in competitors by holding 


companies, see I[NTERCORPORATE RELATIONS, 1, 2. 
P.U.R.1928B. 
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Commission as having no jurisdiction to entertain petition for requla- 
tion of rates over toll bridge which is not proven to have been 
taken over as part of state highway system in view of statutes, 
see RATES, 4. 

Determination of fair and reasonable rates according to statutory pro- 


visions or according to provisions of contract, see RATES, 12. 


STEP-UP RATES. 
Schedule of step-up rates prescribed in order to conserve natural gas 
supply as not satisfactory where it is not possible for company to 
conserve gas underlying property, see RaATEs, 29. 


STOCK. 
See also SecurITY ISSUES. 
Evidence as to ownership of stock in telephone utility as material to 


consideration of petition for authority to purchase such stock 
by two other telephone companies, see CONSOLIDATION, MERGER, AND 
SALE, 3. 

Evasion of statutory provisions relating to stock purchases and quali- 
fication of directors as affecting consolidation of telephone ex- 
changes, see CONSOLIDATION, MERGER, AND SALE, 5. 

Lack of Commission jurisdiction to prevent sale of stock to individual 
in interest of nonresident holding company, see CONSOLIDATION, 
MERGER, AND SALE, 10. 

Evasion of laws regulating stock buying in competitors by holding com- 


panies, see INTERCORPORATE RELATIONS, 1, 2. 


STOCKHOLDERS. 
Burden of taxes resulting from utility continuing under its own charter 
independent of subsequent constitutions as not chargeable to rate- 


payers, see RETURN, 28. 


STONE. 
Railroad switching rates on sand, gravel and crushed stone, ee RATEs, 
dl. 


STOPS. 
Duty of motor carrier to transport passengers between intermediate 


points, see SERVICE, 39. 


STRAIGHT-LINE METHOD. 
Determination of annual depreciation by straight-line method, see Dr- 
PRECIATION, 7. 


STREET RAILWAYS. 


Question whether a Commission has been given power by legislature 


to grant utility the right to cease operations altogether as not 
decided in proceeding where the utility has voluntarily invoked 


P.U.2.1928B, 
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STREET RAILWAYS—continued. 


jurisdiction of Commission by filing petition for abandonment, see 
COMMISSIONS, 5. 

Decision by Public Service Commission of sister state compelling street 
railway company upon discontinuance to leave surface of streets 
in condition similar to remainder of highway under statute in 
that state as not applying where there is no such statute, see Com- 
MISSIONS, 6. 

Jurisdiction of Commission to relieve franchise obligations, see Com- 
MISSIONS, 8. 

Consolidation of companies, see CONSOLIDATION, MERGER, AND SALE, 9. 

Metropolitan transit reorganization, see CONSOLIDATION, MERGER, AND 
SALE, 11-14. 

Compulsory operation of street railway system at a loss as uncon- 
stitutional, see CONSTITUTIONAL LAw, 7. 

Crossings generally, see CROSSINGS. 

Motor bus competition with street railways, see Monopoty AND Com- 
PETITION. 

Street railway franchises as subject to legislative regulation as to rates, 
see RATES, 2. 

Waiver of franchise provision by municipality, see RATEs, 9. 

Rates of fare as not to be established to produce theoretical returns 
when their practical application is likely to restrict traffic so as 
to defeat purpose, see RATEs, 15. 

Street railway rates, see RATES, 32, 33. 

Profit on valuation not in excess of reproduction price as not unfair 
burden upon public, see RETURN, 5. 

Deduction to represent year’s deficit of a bus line which a street rail- 
way company has agreed to reimburse, see RETURN, 26. 

Cost of street paving as an operating expense of a railway system, see 
RETURN, 30. 

Upset price of street railway property fixed by court in receiver’s sale 
as of little importance in determining amount of securities to be 
issued by new company, see SEcuURITY ISSUEs, 2. 

Provisions relating to mortgage bonds and other securities of company 

purchasing street railway at receiver’s sale, see Security Issues, 

3. 

Jurisdiction of Commission to consider recapture provision of city trae- 
tion contract, see SECURITY ISSUES, 9. 

Power of Commission to examine bond sale between affiliated com- 
panies with consideration of interest of city as copartner in prop- 
erty, see SecURITY ISSUES, 10. 

Commission power to require competitive bidding at sale of utility 
bonds, see Security Issues, 11. 

Right of Commission to permit withdrawal of street railway company 
property from use of public as accompanied by authority to fix 
reasonable terms, see SERVICE, 8. 


Filing of opposing application for certificate to operate motor busses 


over substantially same territory as that served by street rail- 


P.U.R.1928B. 
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STREET RAILWAYS—continued. 

way as admission of force of position taken by another applicant 
that street railway service is inadequate, see SERVICE, 15. 

Authorization of street railway discontinuance to take place at future 
date in order to afford opportunity for establishment of substitute 
service, see SERVICE, 25. 

Sale price at receiver's sale as not necessarily indicative of value of 
property, see VALUATION, 12. 

Determination of value of assets of street railways for purpose of 
merging, see VALUATION, 15. 

Valuation of street railway easements, see VALUATION, 58-64. 

Discussion of the precarious financial condition of street railways since 


the advent of the automobile, p. 235, 


SUBSIDIARY COMPANIES. 


See INTERCORPORATE RELATIONS. 


SUBSTITUTE SERVICE. 
Authorization of street railway discontinuance to take place at future 
date in order to afford opportunity for establishment of substitute 

29 


service, see SERVICE, 23. 


SUBWAY. 
Subway crossings, see CROSSINGS. 
Securities of rapid transit corporation, see Secturity Issues, 9-11, 16- 


18. 


SUMMER RESORT. 
Summer resort company engaged in serving public as rendering public 
pan) ] I 
service and having duty to serve all patrons alike even though it 


is only a semi-publice utility corporation, see SERVICE, 11. 


SWITCHING. 


Railroad switching rates on sand, gravel and crushed stone, see RATEs, 


31. 


TANGIBLE PROPERTY. 


Valuation of, see VALUATION, 41-57. 


TAXES. 
faxes as an operating expense, see RETURN, 27, 28. 
Consideration of tax assessments in valuing traction easements, see 


VALUATION, 61. 


TAXES DURING CONSTRUCTION. 
Treatment of overheads in valuation, see VALUATION, 24-35. 


P.U.R.1928B. 
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TAXICABS. 


See also AUTOMORILES. 





Necessity of certiticate for operation, see CERTIFICATES OF CONVENIENCE 


AND NECESSITY, 4, 6. 


TAXPAYERS. 


Unreasonably low rate of city plant causing burden on taxpayers, 





RATES, 2 


TELEGRAPH. 


Power interference with telegraph transmission, see ELecrricity, 1- 


TELEPHONES. 


2 
». 


Consideration of notice to telephone company on review of order grant- 


ing certificate to rival company, see APPEAL AND REVIEW, 4. 
Apportionment of terminal fees between telephone companies, see 
PORTION MENT, 1. 
Substitution of judgment of others for that of telephone company 


determination of whether certain wires are suitable and are pr 


erly installed as interference with right of management going 


yond reasonable limit of public eoutrol, see COMMISSIONS, 12. 


Ap- 


in 
op- 
! 


Lack of Commission jurisdiction over questions of employees’ wages, 


see COMMISSIONS, 13. 
Consolidation of companies, see CONSOLIDATION, MERGER, AND SALE. 


Order requiring telephone company to become owner of privately 


stalled service equipment as unreasonable interference with pr 


erty rights, see CONSTITUTIONAL Law, 6. 
Depreciation of telephone property, see DEPRECIATION, 16, 17. 
Evasion of laws regulating stock buying in competitors by hold 


companies, see INTERCORPORATE RELATIONS, 1, 2. 


in- 


Oop- 


oO 
ing 


Violation of law with regard to directors of domestic telephone com- 


pany. see INTERCORPORATE RELATIONS, 2. 


Validity of Commmission orders regarding proper installation of wir- 


ing when telephone company is engaged in interstate commerce, 


see INTERSTATE COMMERCE, 5-7. 
Authorization of increase in telephone rates where reconstruction 


system from g 
to by subscribers, see RATEs, 14. 

Telephone rates, see Rates, 34-37. 

Economy of operation where coupled with efficiency of operation 


of 


rounded to metallic lines is necessary and consented 


as 


not to be penalized but to be recognized in giving consideration to 


proper annual dividends, see RETURN, 6. 


teturn allowed for a telephone company, see RETURN, 12. 13, 15. 


Increased operating expenses following consolidation, see RETURN, 19. 


Commission jurisdiction over equipment to be installed for telephone 


service, see SERVICE, 6, 7. 
Commission jurisdiction to hear complaints against telephone serv 


see SERVICE, 6. 


Telephone service, see SERVICE, 41. 
P.U.R.1928B. 
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TELEPHONES—continued. 
Cons deration of obsolescent proj € rty 


14, 15. 


n valuation, see VALUATION, 


TEMPORARY DISCONNECTION. 
Misleading reports governing temporary disconnection of telephones, 


= i - 


see SERVICE, 41. 


TERMINAL FEES. 
Apportionment of terminal fees between telephone companies, see AP- 


PORTION MENT, 1. 


TERMINALS. 


Relevancy of question whether station at which passengers or freight 


are loaded and unloaded is inside or outside of corrorate limits 


of cities or towns, see SERVICE, 38. 


TESTIMONY. 
Commission as not limited in its prerogative to regulate rates hy ad- 
mission of any witness, see COMMISSIONS, 1. 
Wrongful admission of oral testimony as to construction policy of 
highway department with reference to grades as not prejudicial 


error, see EVIDENCE, 1. 


TEST PERIOD. 


Test period for rates, see Rates, 38. 


TESTS. 
Rules and regulations of water utility, see Service, 46-52. 
Actual cost of additions to plant during recent months as test appli- 
cable to reproduction cost figures, see VALUATION, 8. 


TIES. 
Right of Commission to permit withdrawal of street railway company 
property from use of publie as accompanied by authority to fix 


reasonable terms, see SERVICE, 8. 


TOLLS. 
Rates for long distance telephone service, see RATES, 34-36. 
? 


TOOLS. 
Deductions from estimates in valuing second-hand tools and equipment, 
see VALUATION, 43. 


TOWBOATS. 
See Poats. 


P.U.R.192S8B. 
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TRACKS. 
Right of Commission to permit withdrawal of street railway company 
property from use of public as accompanied by authority to fix 


reasonable terms, see SERVICE, 8. 


TRAFFIC. 
Rates of fare as not to be established to produce theoretical returns 
when their practical application is likely to restrict traffic so as 


to defeat purpose, see RATES, 15. 


TRAINS. 
Requisites of petitions to give Commission jurisdiction over complaint 


against railroad service, see SERVICE, 2, 3. 


TRANSFER. 

Approval of merger of two street railway companies where uniting of 
systems with resulting transfer privileges will be for great con- 
venience of large number of people, see CONSOLIDATION, MERGER, 
AND SALE, 9. 


TRANSIT REORGANIZATION. 
Metropolitan transit reorganization, see CONSOLIDATION, MERGER, AND 
SALE, 11-14. 


TRANSMISSION LINES. 
Percentage allowance for depreciation of items of natural gas proper- 
ty, see DEPRECIATION, 11-15. 


TRANSMISSION MAINS. 
Apportionment applied to transmission system of natural gas company 
having property in two states as applied to line loss, see APPORTION- 
MENT, 2. 


TRENCHING. 
Treatment of cost of trenching and backfilling in natural gas property 
valuation, see VALUATION, 46. 


UNCOLLECTIBLE ACCOUNTS. 
Reserve for uncollectible accounts of natural gas company as not charge- 
able to operating expense when each consumer is required to make 
deposit, see RETURN, 31. 


UNUSED PROPERTY. 
Treatment of, in valuation, see VALUATION, 47-51. 


UPSET PRICE. 
Upset price of street railway property fixed by court in receiver’s sale 
as of little importance in determining amount of securities to be 


issued by new company, see Security IssvuEs, 2. 
P.U.R.1928B. 
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VALUATION. 


I. Ascertainment of value generally, 1-13. 
a. Measures of value for rate making, 1-4. 
b. Ascertainment of reproduction cost, 5-9. 
ec. Ascertainment of value for purpose of security issues, 10. 
d. Ascertainment of value for consolidation or sale, 11-13. 
II, Accrued depreciation, 14-21. 
Ill. Nonphysical elements ajfecting value, 22-35, 
a. In general, 22. 
b. Bond discount, 23. 
ec. Overheads, 24-35. 
IV. Miscellaneous charges to capital, 36—40. 
V. Tangible property, 41-57. 
a. In general, 41—46. 
b. Property not used or useful, 47-51, 
ec. Working capital, 52-57. 
Intangible property, 58-79. 


— 
~ 


a, Easements, 58S—64. 
b. Going value, 65—74. 


c. Leases and leaseholds, 75—78. 


d. Rights of way, 79. 


Absence of necessity for determining rate base in proceeding for Commis- 
sion approval of consolidation of electric utilities, see CONSOLIDATION, 
MERGER, AND SALE, 6. 

Necessity of valuation to determine reasonableness of return, see RETURN, 
9-11. 


I. Ascertainment of value generally, 


a. Measures of value for rate making. 


Present fair value rather than money invested in utility property as basis 
on which to calculate rates, see RETURN, 3. 


1. The Commission in valuing natural gas property which has recently 
been purchased is entitled to know the amount for which the property was 
sold. Re Cumberland & A. Gas Co. (W. Va.) 20. 

2. An estimate of the reproduction cost of utility property determined 
by checking the books by the application of index figures has little, if any. 
evidentiary value in determining the rate base where the books are not 
properly kept, and only 75 per cent of the property is checked with the 
accuracy required for its use in applying index figures. Re Cumberland & 
A. Gas Co. (W. Va.) 20. 

3. The use of estimates of the cost of reproducing utility property, less 
accrued depreciation, is not the sole method of proving present value, al- 
though such estimates are to be given major consideration. Re Clarksburg 
Light & Heat Co. (W. Va.) 290. 

4. An order of the Commission in a rate proceeding using a rate base 
predicated upon book value must be modified to conform to the law laid 
down by the United States and state supreme courts requiring valuation of 
P.U.R.192SB. 
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VALUATION—continued. 
utility property for a rate proceeding to be substantially based upon pres- 
ent-day p.ices. Re Wisconsin Teleph. Co. (Wis.) 434. 

b. Ascertainment of reproduction cost. 

5. Any savings which would result from the use of less expensive con- 
struction under present day conditions should be reflected in the finding of 
fair value rather than in the reproduction cost estimates, which should in- 
clude the cost of reproduction of a structure as it exists. Knoxville v. South 
Pittsburgh Water Co. (Pa.) 204. 

6. The proper application of the cost of reproduction theory to land is 
a determination by appraisal of the value of each parcel of land in accord- 
ance with the market value of other land similarly situated in the same 
locality and enjoying similar improvements without regard to the purposes 
for which it was used, with the addition of a broker’s commission and an 
adequate amount for other transfer costs. Re United Electric Power Co. 
(R. 1.) 641. 

7. The accepted rules of evidence cannot be entirely disregarded by 
presenting an estimate of reproduction cost based on expert opinion testi- 
mony unsupported by available testimony of persons personally acquainted 
with the property inventoried; but the correctness of the inventory may be 
assumed for the purpose of analyzing the property included in the reproduc- 
tion cost exhibit and determining the reproduction cost thereof. Re Cum- 
berland & A. Gas Co. (W. Va.) 20. 

8. The actual cost of additions to a plant during recent months may be 
applied as to test to reproduction cost figures. Re Clarksburg Light & Heat 
Co. (W. Va.) 290. 

9. An engineer’s estimate of probable costs should not outweigh the 
costs set up on the books of a public utility which are required to be kept 
in accordance with a uniform classification, in determining reproduction 
cost, although this test of reproduction cost estimates is not to be confused 
with “book costs” and “investment” at some date remote from the date of 
inquiry. Re Clarksburg Light & Heat Co. (W. Va.) 290. 


c. Ascertainment of value for purpose of security issues. 
Capitalization as bearing relation to earnings as well as cost or value of 
property, see Security Issues, 1. 
Treatment of application of power utility to issue additional securities be- 
cause of alleged increase to value of land and water rights, see Srcv- 
RITY ISSUES, 6. 


10. The cost of reproduction new less depreciation was considered only 
for the purpose of determining whether the amount of capitalization for 
which authorization was sought bore a relation to or was in excess of its fair 
value. Re United Electric Power Co. (R. I.) 641. 


d. Ascertainment of value for consolidation or sale. 


11. The value of public utility property to be merged was determined by 
computing a practical estimate of all of the property based upon figures 
and evidence presented at the hearing and upon the official records on file 
P.U.R.1928B. 61 
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YALUATION 
in the oflice of the Commission, such appraisals being brought up to date 





by applying to the appraisal and to the actual cost of additions to the phys- 
ical property, factors to express the value of the property in the terms of 
current price levels for construction, labor, and material, adding thereto 
the actual capital expenditures during the current year but making no al- 
lowance for organization, going value, or other nonphysical items. Re Con- 
necticut Light & P. Co. (Conn.) 263. 

12. The sale price at a receiver’s sale is not necessarily indicative of 
the value of property for street railway purposes where practically the only 
bidders were bondholders who had assented to a reorganization plan, who, 
accordingly, did not care to increase the amount available for distribution 
to nonassenting bondholders, and members of a reorganization committee 
who would not bid higher for the same reason. Re Boston, W. & N. Y. 
Street R. Co. (Mass. ) 516. 

13. For the purpose of merging two street railway systems the Com- 
mission determined that the value of the assets to be acquired should 
be on the basis of the balance sheets of the respective companies as of 
September 30, 1927, subject to the liabilities and credit accounts shown 
therein, pursuant to a provision of the Wisconsin Statutes (§ 196.535). Re 
Milwaukee Electric R. & Light Co. (Wis.) 345. 


II, Accrued depreciation, 


Determination of accrued depreciation, see DeprectaTIon, 8-10. 


14. Obsolescent property in a situation where a telephone utility is 
faced with the necessity of an immediate reconstruction program should 
be given outstanding consideration in the valuation of such property for 
rate-making purposes. Re Cozad Mut. Teleph. Co. (Neb.) 695. 

15. Increased rates were allowed on a temporary valuation based on a 
tentative estimate of investment less depreciation, with a reduction made 
necessary by reason of obsolescence in the utility property by reason of a 
probable necessity for reconstruction of the system from magneto to common 
battery. Re Cozad Mut. Teleph. Co. (Neb.) 695. 

16. Reductions should always be made for property depreciation in 
finding value for rate determinations. Erie v. Mutual Teleph. Co. (Pa.) 
536. 

17. Depreciation in natural gas property resulting from the decreased 
life of the plant by reason of the exhaustion of the natural gas itself was 
considered in a valuation for rate making. Re Cumberland & A. Gas Co. 
(W. Va.) 20. 

18. Transmission rights-of-way and land of a natural gas utility were 
not depreciated in a valuation proceeding. Re Cumberland & A, Gas Co. 
(W. Va.) 20. 

19. No deduction was made for depreciation of office equipment of a 
natural gas company where the appreciation in the old furniture would 
equal its physical depreciation. Re Cumberland & A. Gas Co. (W. Va.) 
20. 

20. A deduction should be made in the valuation of natural gas prop- 
erty for redundancy or excess capacity which is shown to exist by reason 


P.U.R.1928B. 
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VALUATION—continued. 
of a large reduction in the quantity of gas transported through mains and 
pipes. Re Cumberland & A. Gas Co. (W. Va.) 20. 

21. A Commission, in ascertaining valuation of utility property for 
purposes of rate making, must determine the extent of the depreciation in 
the property, when the depreciated reproduction value on a present price 
basis must be given material weight in fixing fair value. Re Wisconsin 
Teleph. Co. (Wis.) 434. 


Ill. Nonphysical elements affecting value. 


a. In general. 

22. An item claimed by a water utility in the cost of financing was 
materially reduced where the company was not in fact financed on the 
basis of the plan claimed and the experience of the Commission indicated 
that the cost would not accrue to that extent. Knoxville v. South Pittsburgh 
Water Co. (Pa.) 204. 


b. Bond discount, 

23. The entire amount of bond discount and brokerage should not be 
permitted to the capitalized on the books, but the proportion of such dis- 
count and brokerage which the construction period bears to the life of the 
bonds should be capitalized in the same way as interest during construction, 
and the balance should be amortized out of income during the life of the 
bonds. Knoxville v. South Pittsburgh Water Co. (Pa.) 204. 


c. Overheads, 
Application of reproduction cost theory to land appraisal by comparative 
appraisals with addition of broker’s commission and adequate amount 
for other transfer costs, see supra, 6. 
Disallowance of items for organization, see supra, 11. 


Discussion of engineering, field supervision, contractors’ profits, and 
overheads of a natural gas company, p. 117. 

24. An allowance of 3.5 per cent was made for engineering and construc- 
tion and 1.25 per cent on land, Shamokin v. Roaring Creek Water Co. (Pa.) 
355. 

25. An allowance of 5 per cent was made for engineering in the valua- 
tion of natural gas property. Re Cumberland & A. Gas Co. (W. Va.) 20. 

26. An allowance of 6 per cent was made for interest during construc- 
tion in the valuation of natural gas property. Re Cumberland & A. Gas Co. 
(W. Va.) 20. 

27. An allowance of 2 per cent was made for corporate costs in the val- 
uation of natural gas property. Re Cumberland & A. Gas Co. (\W. Va.) 20. 

28. An allowance of 1 per cent was made for legal expense in the valua- 
tion of natural gas property. Re Cumberland & A. Gas Co. (W. Va.) 20. 

29. No overheads costs were added to general equipment of a natural 
gas company for the reason that the expense incurred for interest during 
construction, engineering, and legal expense would be negligible, and in 
view of the further fact that 14 per cent for overheads had been applied to 
land and other items. Re Cumberland & A. Gas Co. (W. Va.) 20. 


P.U.R.192SB. 
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30. The foreman cost per foot for the construction of 10-inch pipe 
should be less than for the construction of 12-inch pipe. Re Cumberland & 


A. Gas Co. (W. Va.) 20. 
31. Cost of the nucleus of an administrative system of general offices of a 





natural gas company, legal and legitimate commercial costs, and taxes 
and insuranee during construction may be estimated at 3 per cent in de- 
termining repreduction cost. Re Clarksburg Light & Heat Co. (W. Va. 
20), 


32. A total overhead cost of 7} per cent may be estimated on the physical 
plant of a natural gas company, in addition to direct overheads included 
in an appraisal, except on rights of way. Re Clarksburg Light & Heat Co. 
(W. Va.) 290. 


33. An allowance of 5 per cent was estimated for engineering aud eng 


neering supervision on field, transmission, and distribution lines of a natural 
gas company. Re Clarksburg Light & Heat Co. (W. Va.) 290. 

34. Reasonable sums should be estimated for additional expenses for 
purenasing materials, warehousing, omissions and contingencies, loss anid 
waste of fittings, supervision, field accounting, use and loss of tools, and 
insurance in the theoretical rebuilding of a natural gas plant to determine 
reproduction cost. Re Clarksburg Light & Heat Co. (W. Va.) 290. 

35. Interest at 6 per cent per annum for half the period of theoretical 
construction is a legitimate item of overhead costs in ascertaining repro- 
duction cost of natural gas property. Re Clarksburg Light & Heat Co. 
(W. Va.) 290. 


IV. Miscellaneous charges to capital. 
Expenditures for labor and other expenses in drilling new gas wells as 
chargeable to gas well construction instead of to operating expenses, 


see ReTuRN, 34. 


36. The cost of installing natural gas meters was fixed at 374 cents 
in determining reproduction cost where there was one estimate at 25 cents 
and another estimate of 50 cents. Re Cumberland & A. Gas Co. (W. Va.) 
20. 

37. Amounts which would properly be deducted from the book investment 
of a natural gas company for retirement were not deducted where the in- 
vestment in the property should be amortized. Re Cumberland & A. Gas 
Co. (W. Va.) 20. 

38. Charges for the cost of labor, hauling freight, and similar items 
incurred in the drilling of natural gas wells should not be ineluded in 
the rate base of a natural gas utility when these items have been charged 
to operating expense. Re Clarksburg Light & Heat Co. (W. Va.) 20. 

39. A charge under the title “Purchase Brown Bus Line Rights’ was 
not considered an item properly to be included in fixing of value as a rate 
base where little or no equipment was purchased in this transaction, which 
amounted practically to a consideration being paid for a promise to discon- 
tinue competitive operation. Re Duluth Street R. Co. (Wis.) 228. 

40. A proposed capital investment made necessary by a former Com- 
mission order directing the construction of a viaduct over a crossing and 


P.U.R.1928B. 
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VALUATION—continued. 

apportioning part of the expense to a street railway, being a future matter 
concerning which there was considerable question as to the time when the 
construction would actually be made, was not considered a capital charge 
for the purposes of obtaining a rate base. Re Duluth Street R. Co. (Wis.) 


V. Tangible property. 


a. In general. 


Application of cost of reproduction theory to land, see supra, 6. 


Transmission rights-of-way and land of natural gas utility as not depreciated, 


see supra, 18. 


41. A rule requiring utilities to own and maintain meters and incident 
connections was permanently suspended with the express restriction that 
such equipment owned by consumers should not be valued as useful utility 
property in any valuation for rate-making purposes. Re Rules Regulating 
Service (Colo.) 6381. 

$2. An estimated allowance for a private road of a water utility was 
reduced where the Commission was not convinced that a roadway of so 
excellent a type of construction was necessary for the purposes of the utility. 
Shamokin v. Roaring Creek Water Co. (Pa.) 385. 

13. Deductions were made from estimates of the value of tools and equip- 
ment of a water utility for certain equipment items which might be classi- 
fied as second hand and which were also used by another company. Shamo- 
kin v. Roaring Creek Water Co. (Pa.) 385. 

i4. Valuation of expansion construction necessitated by service beyond 
the limits of a utility charter will be allowed in the rate base provided 
the return from the same is also included and regular consumers are not 
prejudiced by the extra-charter service. Pottsville v. Pottsville Water Co. 
(Pa.) 613, 

$5. The actual cost of pipe of a natural gas company, in the regular 
course of business and at the date of the appraisal, is to be preferred as a 
basis on which to arrive at value over theoretical prices based on general 
quotations of manufacturers or dealers, where a publie utility company 
through its alliliations is enabled to secure its material advantageously. Re 
Clarksburg Light & Heat Co. (W. Va.) 290. 

46. The actual dimensions of a trench are to be preferred to estimates 
in calculating the cost of trenching and backfilling for the purpose of 
laying natural gas pipes. Re Clarksburg Light & Heat Co. (W. Va.) 


on 
b. Property not used or useful, 

47. Parallel water mains, although originally constructed by competing 

utilities. were found sufficiently used by a utility possessing both systems 


as to be ineluded in the reproduction cost estimate. Knoxville v. South 
Pittsburgh Water Co. (Pa.) 204. 


is. A river crib used by a water utility for the purpose of getting a, 


> 
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clear supply of water from beneath the river bed, upon a showing that it 
had served its entire useful life, was included in the reproduction cost esti- 
mate at a value of $5,000, over the objection of the utility that it was still 
theoretically useful at $37,322, the valuation of the Commission being for 
a second-hand facility. Knoxville v. South Pittsburgh Water Co. (Pa.) 204. 

49. The Commission excluded from the reproduction cost estimate of a 
water utility the value of an ash conveyor upon a showing that, owing to 
a change of plant routine, the appliance had been unused for six years. 
Knoxville v. South Pittsburgh Water Co. (Pa.) 204. 

50. Items of property not used by a publie utility company should be 
deducted in a valuation for rate making. Shamokin v. Roaring Creck 
Water Co. (Pa.) 385. 

51. A parallel transmission line no longer useful for the purpose for 
which it was originally constructed should be deducted in the valuation 
of natural gas property, when the remaining transmission line has a 
capacity in excess of that required to transport the gas being sold by the 
company. Re Cumberland & A. Gas Co. (W. Va.) 20. 


ec. Working capital, 


52. A sum of $1,500 for working capital on a valuation less depreciation 
of $200,231 was allowed a telephone utility although city and rural rentals 
were collected from one to three months in advance respectively, because 
of the possibility of an emergency arising to make more cash necessary. Re 
Clinton County Teleph. Co. (Mo.) 796. 

53. A ‘water utility’s calculation of working capital based on average 
eash on hand and accrued charges and credits for a period of one year 
and complaining ratepayer’s calculation of one month’s operating cost were 
both disapproved in the case of a water company collecting service charges 
in advance and metered charges quarterly. Knoxville vy. South Pittsburgh 
Water Co. (Pa.) 204. 

54. An amount of $40,000 was allowed as working capital to a water 
utility having a three-month operating expense of $110,000 but receiving 
$70,000 from service charges paid in advance, in view of $24.766 worth of 
supplies on hand, meter charges being collected quarterly. Knoxville v. 
South Pittsburgh Water Co. (Pa.) 204. 

55. An allowance for working capital should be added in valuing nat- 
ural gas property for rate making. Re Cumberland & A. Gas Co. (W. Va.) 
20. 

56. An allowance was made for working capital of a natural gas com 
pany based upon the average monthly operating expenses, together 





an allowance for necessary supplies and working balanee, where the u 
collected its bills daily on monthly billings of gas consumed, in a sense 
doing a cash business. Re Clarksburg Light & Heat Co. (W. Va.) 290. 
57. A charge may properly be made to fixed capital accounts on account 
of the company’s funds being tied up in construction materials, but it 
would be an improper duplication of charges to patrons to inelude ma- 
terials and supplies, as such, in the rate base. Re Duluth Street R. Co. 
(Wis.) 228. 
P.U.R.192SB. 
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VALUATION—continued. 
VI. Intangible property. 


a, Easements. . 


58. A method of valuing traction franchises previously used by the 
Commission in a rate proceeding by which it took the tax assessment 
figures on those parts of the company’s rights of way which were private 
and in which the publie had no interest as a basis for arriving at the value 
of all easements was admitted to be erroneous by the same body where all 
easements were thus inadvertently treated as if they were exclusive rights 
of way acquired for value from private owners. Re United R. & Electric 
Co. (Md.} 737. 

59. A street railway’s “right to use” its easement strips, although having 
a value in addition to the actual use, is not so great as that of a private 
abutting property owner in view of the fact that the latter may use his 
premises for a vast number of lawful purposes whereas the company is re- 
stricted to the sole use of traction operation. Re United R. & Electrie Co. 
(Md.) 737. 

60. A tentative valuation by a street car company of part of its ease- 
ment based on abutting property values containing admitted duplication 
of values at intersections of the easement strips and an addition of 55 per 
cent to bring 1914 valuation up to 1924, was accepted solely because no 
other estimate of equal or greater authority was placed before the Com- 
mission. Re United R. & Electric Co. (Md.) 737. 

61. An additional increase of 20 per cent on a valuation of street rail- 
way easements as of 1924 which had been brought up to date by adding 
55 per cent to the tax assessment figures of 1914 was not permitted in 
view of the policy of the tax authorities of that city in assessing property 
ut 100 per cent value and where there was a wide enough factor of toler- 
ance in duplications of value due to track intersections to make up for 
any decrease from actual value in the tax figures. Re United R. & Electric 
Co. (Md.) 737. 

62. A separate allowance for the value of street railway pole and wire 
easements was not permitted where the equipment itself had already been 
considered in reproducible property figures and where a 10-foot easement 
strip per single track was thought to be a suflicienteallowance for the poles 
and wires as well as the track itself. Re United R. & Electrie Co. (Md.) 
737 

63. Deducting highway crossings from private rights of way makes 
too small a difference in the total value of street railway easements to have 
a real effect in the valuation and such allowance, if necessary, can be made 
in another way without going into intricate calculations. Re United R. & 
Electric Co. (Md.) 737. 

64. An apportionment of the relative interest of a street railway com- 
pany and the public with relation to the total value of its easement 
strips was made on a basis of 25 per cent of the fee simple value of the 


strip to the company and 75 per cent to the public. Re United R. & Electric 
Co. (Md.) 737. 
P.U.R.1928B. 
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VALUATION—continued. 
b. Going value, 


Disallowance for going value, see supra, 1 


Statement that the cost of establishing the business is not the going 


value of a natural gas plant, p. 95. 


Discussion of the value of gas holdings of a natural gas company wich 


a consideration of volume of gas in the ground, value of gas at the surface 
and cost of bringing the gas to the surfa » OD. 


65. An allowance should be made for going value, or in other words foi 


the fact that a property with its business attached and in successful opera- 
has a greater value than the same property ready to operate but not 
ting and without any attached business. Re Clinton County Teleph. 
Co Mo. 796. 


66. The proper allowance for going value is net to be determined by 
rule but is in the final analysis a matter of judgment. Re Clinton County 
eler.h. Co. (Mo.) 796. 

7. The developmental cost of the business is not equivalent to or 


synonymors with the going value of a public utilitv, the determination of 


nds upom many circumstances. Knoxville v. South Pittsburgh 


Us. Development cost of public utility business is not equivalent to or 


vmous with going concern value but the determination of such value 


ids upon the consideration of the company’s history, method of opera- 

) 1aracter of plant and of service rendered, together with develop- 

ment cost And other pertinent facts. Shamokin v. Roaring Creek Water 
C% Pa 3585. 

%. Going concern value should net be on a percentage basis but should 


determined only by the consideration of operating conditions in a par- 
ticular case. Erie v. Mutual Teleph. Co. (Pa.) 436. 
70. Going cost or development cost is but one of the elements which enter 


Clearfield v. Cleartield Water 





into the determination of going con 
Co. (Pa 6350 


71. A specific allowance was made for going value based on a econsidera- 





on of the company’s history, character of its plant service rendered, 


} 


‘velopment cost, and other pertinent facts. Clearfield v. Clearfield Water 





C'¢ 630 . 
allowance for going value should be added in valuing natural 
s property for rate making. Re Cumberland & A, Gas Co. (W. Va.) 

mA) 

73. The Commission does not look with favor upon the practice of esti- 
mating going value on a flat percentage basis without convincing proof 
ihe presence of a value in excess of the fair value of the utility’s prop- 
rty, and exclusive of good will, franchise rights, and similar elements of 
that are excluded from the rate base of public service corporations 


iuse of their monopolistic position in the community. Re Clarksburg 
Light & Heat Co. (W. Va.) 2990. 
7+. An allowance may be made for going concern value from all the 
evidence hefore the Commission, if it is possible to do so, although no sum 


P.U.R.1928B. 
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VALUATION—continued. 
has been proved to be assigned for that value. Re Clarksburg Light & 
Heat Co. (W. Va.) 290. 


ec. Leases and leaseholds. 

75. The total amount invested by a natural gas company in leaseholds 
during the entire life of the property was allowed as the value of such 
leaseholds for rate making, where large amounts for rents and royalties had 
heen charged to operating expenses, as well as the cost of drilling dry holes, 
especially where it appeared that part of the leases had been surrendered. 
Re Cumberland & A. Gas Co. (W. Va.) 20. 

76. Boyle’s Law cannot reasonably be applied to determine the volume 
or recoverable gas in property leased by a natural gas company when the 
gas producing sands in which the company’s wells are drilled are honey- 
combed with producing wells owned by other companies and independent 
operators and the wells differ in size. Re Cumberland & A. Gas Co. (W. 
Va.) 20. 

77. An estimate of the value of natural gas leaseholds based upon esti- 
mates of the market value of gas leases and upon the difference between 
the market value of the estimated gas in the ground and the cost of 
producing it, was rejected on the ground that market value is not a proper 
measure of the value of utility preperty other than land and buildings. 
Re Clarksburg Light & Heat Co. (W. Va.) 290. 

78. Leaseholds and natural gas rights of a natural gas utility were valued 
at book cost, in the absence of competent proof of appreciation of the orig- 
inal cost, and in view of the further fact that the public had paid large 
amounts in rates on account of rentals and royalties for gas rights. Re 
Clarksburg Light & Heat Co. (W. Va.) 290. 


d. Rights of way. 
Transmission rights-of-way and land of natural gas utility as not depre- 


ciated, see supra, 18. 


79. Opinion evidence of one who is familiar with the territory as to 
the value of rights of way should outweigh that of an appraiser who is 
not familiar with the territory and testifies from information. Re Cumber- 
land & A. Gas Co. (W. Va.) 20. 


VESSELS. 
Wharf or landing place which appears to be out-of-line in normal navi- 
gation course between two major points as not given status of 
intermediate point under law providing for special rates to such 


points, see RATES, 24. 


VIADUCTS. 
Viaduets at railroad crossings, see CrossINGs. 
Proposed capital investment made necessary by order directing construc- 


tion of viaduct over crossing and apportioning part of expense to street 


railway as not a capital charge at the present time, see VALUATION, 
40. 


P.U.R.1928B. 
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VISIBLE DETERIORATION. 
Visibile deterioration as not equivalent to accrued depreciation, see 


DEPRECIATION, 8. 


WAGES. 
See SALARIES AND WAGES. 


WAIVER. 
Utility as not entitled to insist upon compliance of contract which 


has been waived, see SERVICE, 44. 


WATER. 

Depreciation of water property, see DEPRECIATION, 18, 19. 

Evidence in suit for damages for failure of municipal plant to furnish 
water, see EVIDENCE, 5-38. 

Discount for prompt payment, see PAYMENT, 6. 

Water system which has operated without filing rates with Commission 
until recent years as impressed with public utility obligations which 
cannot be discontinued without Commission consent, see PUBLI 
UTILITIES, 1. 

Commission jurisdiction over operation of municipally owned mains, see 
PuBLIc UTILITIES, 2. 

Water system originally installed for purpose of supplying water to 
sawmill as a public utility where water has been sold to all ap- 
plicants, see PuBLic UTILITIES, 3. 

Refusal of water system to accept payment after taking such com- 
pensation for many years as not changing its status to that of a 
private company, see PubpLic UTILITIES, 4. 

Reduction of service charge in view of dissatisfaction among consum- 
ers, see RATEs, 21. 

Failure to provide metered service to domestic consumers as not un- 
reasonable where tariff discloses no discrimination and saving of 
water from such charge would not offset additional investment and 
expense, see RATES, 22. 

Charge for reinstalling water meters in absence of explanation as not 
permitted, see Rates, 23. 

Dismissal of complaint against rate structure as a whole where net 
income produced by tariff under attack will not be in excess of 
that produced by any reasonable rate of return which the Com- 
mission might justly find, see Return, 7. 

Return allowed for a water utility, see Return, 14, 16. 

Increase in administration charge by parent company as an operating 
expense of a water utility, see Rerurn, 25. 

Effect of collateral contracts on duty to serve, see SERVICE, 9. 

Duty of municipal water utility to supply water impartially, see 
SERVICE, 10. 

Summer resort company engaged in serving public as rendering public 
service and having duty to serve all patrons alike even though it 
is only a semipublie utility corporation, see SERVICE, 11. 


P.U.R.1928B. 
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WATER—continued. 

Utility voluntarily signing agreement to furnish water to municipality 
and entering field as assuming burden placed upon it by law to 
give adequate service, see SERVICE, 12. 

Seasonal restrictions for extension of water service, see SERVICE, 14. 

Agreement between residents of elevated section outside of city limits, 
but within metropolitan area, and water utility consenting to high- 
er rates for service in consideration of additional equipment, see 
SERVICE, 17. 

Company which by means of foreclosure sale becomes possessed of 
public utility water system as required to render service unless and 
until authorized to discontinue, see SERVICE, 20. 

Evidence and facts applicable, and not terms of contract as governing 
Commission decision as to complaint against insufficient water 
supply, see SERVICE, 22. 

Summer resort company engaged in serving cottages with light and 
water as not to discontinue service because of failure of consumers 
to install septic tank, see Service, 30. 

Rules relating to water service connections with mains, see SERVICE, 


Water service, see SERVICE, 42-52. 
Reduction in estimated allowance for private road of water utility, 
see VALUATION, 42. 


WATER POWERS. 
Requirement that corporations apply for certificates relating to de- 
velopment of hydroelectric energy, see CERTIFICATES OF CONVEN- 
IENCE AND NECESSITY, 1. 


1. The bestowing of legal rights and privileges and franchises au- 
thorizing the operation by public service corporations of natural water 
powers situate within the state, by means of certificates of public con- 
venience and necessity, which may not be obtained elsewhere or otherwise, 
is the only manner in which the Commission, in the exercise of its full 
powers to safeguard the rights of the state and fully protect its people, 
may impose the restrictions and limitations contemplated by the State 
Constitution and the pursuant statute. Re Electric and Water Corpora- 
tions (Ariz.) 774. 

2. The full and absolute power and control over the establishment, 
development, and operation of all the water power and hydroelectrical 
power in the state devolves upon the state subject only to the limited 
sovereign powers conferred upon the Federal Government under the Federal 
Constitution. Re Electric and Water Corporations (Ariz.) 774. 

3. The state possesses the primary right to fix and impose such terms 
and conditions upon corporations developing hydroelectric power as will en- 
courage the same within the state and at the same time protect the rights 
of the people from exploitation. Re Electric and Water Corporations ( Ariz.) 
774. 


4. Licenses for the diversion of state water power are not granted 
P.U.R.1928B. 
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WATER POWERS—continued. 

wholly for the benefit of the licensees but pursuant to the policy of the 
state favoring the generation of low priced hydroelectric power to the publie. 
Re Lockport & N. Power & Water Supply Co. (N. Y.) 183. 


WATER RIGHTS. 
Treatment of application of power utility to issue additional securi- 
ties because of alleged increase to value of land and water rights, 


see SECURITY ISSUES, 6. 


WATERS AND WATER COURSES. 


Annotation on waters and water courses, p. 


WEIGHT. 
Schedule of step-up rates prescribed in order to conserve natural gas 
supply as not satisfactory where it is not possible for company 
gas underlying property, see RATEs, 29. 


to conserve 
WELLS. 

Necessity of operating charges sufficient to care for depreciation and 
provide for retirement of additions to capital including gas well 
construction, see DEPRECIATION, 5. 

Determination of accrued depreciation of natural gas well equipment, 
see DEPRECIATION, 10. 

Percentage allowance for depreciation of items of natural gas property, 
see DEPRECIATION, 11-15. 

Expenditures for labor and other expenses in drilling new gas wells 
as chargeable to gas well construction instead of to operating 
expenses, see RETURN. 34. 

Depreciation in natural gas property resulting from exhaustion of 
natural gas, see VALUATION, 17. 

Charges for cost of labor, hauling freight, and similar items incurred 
in drilling of natural gas wells as not included in rate base when 
these items have been charged to operating expense, see VALUA- 


TION, 35. 


WHARVES. 
Wharf or lI: 


navigation course between two major points as not given status of 


ding place which appears to be out-of-line in normal 





intermediate point under law providing for special rates to such 


points, see RATES, 24. 


WIRES AND CABLES. 

Substitution of judgment of others for that of telephone company in 
determination of whether certain wires are suitable and are prop- 
erly installed as interference with right of management going 
bevond reasonable limit of public control, see ComMMIssions, 12. 


2 


Power interference with telegrapli transmission, see ELEectTRicITy, 1-3. 


XUM 
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WIRES AND CABLES—continued., 


Validity of Commission orders regarding proper installation of wiring 
when telephone company is engaged in interstate commerce, see 

INTERSTATE COMMERCE, 5-7. 

Commission jurisdiction over equipment to be installed for telephone 

service, see SERVICE, 6, 7. 


Valuation of trolley pole and wire easements, see VALUATION, 62. 


WITNESS. 


Commission as not limited in its prerogative to regulate rates by ad- 
mission of any witness, see COMMISSIONS, 1. 
Questions concerning facts within the common knowledge of man as 
correctly denied on cross examination of expert witnesses, see Evt- 
DENCE, 4. 

Accepted rules of evidence as not to be entirely disregarded by pre- 
senting reproduction cost estimate based on expert testimony unsup- 
ported by testimony of persons acquainted with property, see 
VALUATION, 7. 


WORKING CAPITAL. 
Treatment of, in valuation, see VALUATION, 52-57 


Die 


ZONES. 


Burden on appellant to overcome presumption in favor of Commission 

order denying application for creation of special zone for city 
on account of location as applied to source of natural gas, see 
APPEAL AND REVIEW, 6. 


“se 


Zones on street railway, see RaTEs, 32 


P.U.R.1928B, 

















